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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  No.  1,  at  Juneau,  Alaska. 

No.  31— IN  BANKRUPTCY. 

In  the  Matter  of  The   CRAIG  LUMBER   COM- 
PANY, a  Corporation, 

Bankrupt. 

Petition  of  Hills-Corbet  Company  to  Reclaim. 

Comes  now  Hills-Corbet  Company  and  files  here- 
with its  petition  to  reclaim,  and  respectfully  repre- 
sents : 

I. 

That  the  Hills-Corbet  Company  is  now,  and  at 
all  times  herein  mentioned  has  been,  a  copartner- 
ship consisting  of  F.  R.  Hills  and  W.  W.  Corbet. 

II. 

That  on  October  31st,  1917,  said  Hills-Corbet 
Company  entered  into  a  conditional  sale  contract 
with  the  Craig  Lumber  Company,  a  corporation 
bankrupt,  whereby  the  petitioner  agreed  to  fur- 
nish all  machinery,  belts,  saws,  pipe  and  pipe  fit- 
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tings,  blow-pipe  and  fittings  and  iron  necessary 
to  equip  the  Craig  Lumber  Company's  sawmill  at 
Craig,  Alaska,  in  accordance  with  specifications 
attached  to  said  contract,  and  further  agreed  to 
build  the  buildings  above  pile  foundations,  install 
machinery,  put  on  belting,  install  piping,  etc. 

III. 

That  a  copy  of  said  contract  is  herewith  attached, 
marked  Exhibit  ^^A"  and  made  a  part  hereof. 

IV. 

That  it  is  provided  in  said  contract  that  the  title 
to  the  apparatus  and  material  referred  to  therein 
should  not  pass  from  Hills-^Corbet  Company  until 
all  payments  thereunder  should  have  been  fully 
made,  and  that  said  contract  further  provided  that 
upon  default  in  any  such  payments,  said  Hills-Cor- 
bet Company  should  have  the  right  to  retake  the 
property  described  in  said  contract  and  to  retain 
the  amounts  theretofore  paid  as  liquidated  dam- 
ages by    reason    of    the    breach  of  said    contract. 

V. 

That  said  contract  further  provided  that  the  pur- 
chaser, Craig  Lumber  Company,  was  to  pay  the  ac- 
tual cost  of  all  labor,  machinery,  equipment  and 
building  materials  used  in  connection  with  the 
work,  the  cost  of  insurance  and  all  costs  except 
freight  and  transportation  charges  of  material  and 
men  from  Seattle,  Washington,  to  Craig,  Alaska, 
plus  10%,  and  that  the  cost  of  machinery,  material 
and  equipment  to  the  said  Craig  Lumber  Company 


*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 


Hills-Corbet  Company,  3 

should  be  the  cost  f.  o.  b.  ship's  tackle,  Seattle, 
Washington,  plus  15%  to  the  Hills-Corbet  Com- 
pany to  cover  operation  expenses. 

VI. 

That  in  accordance  with  the  terms  of  said  con- 
tract, petitioner  proceeded  to  ship  the  necessary 
machinery,  equipment,  etc.,  and  to  construct  said 
mill  at  Craig,  Alaska,  and  has  completed  said  con- 
tract in  accordance  with  its  terms.  That  the  said 
defendant  Craig  Lumber  Co.  has  failed  to  pay  the 
petitioner  the  sum  of  $12,980.36  due  it  in  accord- 
ance with  the  terms  of  said  contract  and  that  by 
reason  of  failure  to  make  said  payments  petitioner 
is  entitled  to  the  return  of  the  property  therein 
described. 

VII. 

That  said  contract  was  duly  recorded  in  the  Re- 
cording OfSce  at  Ketchikan,  Alaska^  being  Re- 
cording District  No.  8,  on  April  9,  1918,  and  was 
also  filed  in  the  office  of  the  County  Auditor  of 
King  County,  Washington,  within  ten  days  from 
the  completion  of  delivery  of  the  last  of  the  ma- 
terial, as  required  by  the  laws  of  the  State  of  Wash- 
ington. 

VIII. 

That  all  of  the  property  covered  by  said  con- 
tracts is  now  in  the  possession  of  the  trustee  in 
bankruptcy  of  the  said  Craig  Lumber  Company,  a 
corporation. 

WHEREFORE,  your  petitioners  pray  that  the 
trustee  in  bankruptcy  of  the  Craig  Lumber  Com- 
pany, a  corporation,  bankrupt,  be  directed  to  de- 
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liver  to  your  petitioners  the  said  property  described 
in  the  contract  attached  to  this  petition  forthwith, 
and  that  your  petitioners  have  such  other  and 
further  relief  as  the  Court  may  see  just  and  proper. 
HILLS-COEBET  COMPANY, 
By  W.  W.  CORBET, 

Petitioner. 

GATES  &  HELSELL, 
NEWAEK  L.  BURTON, 

Attorneys    for   Petitioner.     [2] 

State  of  Washington, 
County  of  King,— ss. 

W.  W.  Corbet,  being  tirst  duly  sworn,  on  oath 
deposes  and  says :  That  he  is  one  of  the  petitioners 
in  the  above-entitled  matter  and  is  duly  authorized 
to  make  this  verification ;  that  he  has  read  the  fore- 
going petition,  knows  the  contents  thereof,  and  that 
the  same  is  true,  as  he  verily  believes. 

(Signed)     W.  W.  CORBET. 

Subscribed  and  sworn  to  before  me  this  10th  day 

of  July,  1919. 
[Notarial  Seal] 

(Signed)     OASSIUS.  E.  GATES, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Service  of  foregoing  is  admitted  this  19th  day  ot 

July,  A.  D.  1919. 

^  J.  H.  COBB, 

Attorney  for  Trustee. 

Piled   July   19,    1919.    Referee  in   Bankruptcy, 
First  Division  of  Alaska.    Box  613,  Juneau,  Alaska. 
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[Endorsed] :  No. .  In  the  United  States  Dis- 
trict Court,  Territory  of  Alaska,  No.  1  Division. 
In  the  Matter  of  The  Craig  Lumber  Co.,  a  Corpo- 
ration, Bankrupt.  No.  31 — In  Bankruptcy.  Peti- 
tion of  Hills  Corbet  Co.  to  Eeclaim.     Cassius  E. 

Gates,  Attorney  for  ,  1209  L.  C.  Smith 

Building,  Seattle,  Wash.,  Main  6357,  at  which  office 
they  consent  that  service  of  all  subsequent  papers, 
except  writ  and  processes,  may  be  made  upon  them. 
[3] 

Plaintiffs '  Exhibit  "  A. " 

SPECIFICATIONS      OF     SAW-MILL 

MACHINERY 

FOR 

THE  CRAIG  LUMBER  CO. 

CRAIG,  ALASKA. 
BY 

HILLS-CORBET  COMPANY 
SEATTLE,  WASH. 

Pltfs.  Exhibit  No.  "A."  Received  in  evidence. 
Mar.  17,  1920.  In  Cause  No.  31-Bikcy.  J.  W. 
Bell,  Clerk.    By ,  Deputy.    [4] 

THIS  AGREEMENT,  by  and  between,  HILLS- 
CORBET  COMPANY,  of  !Seattle,  Wash.,  herein- 
after called  the  Company,  and  the  CRAIG  LUM- 
BER COMPANY,  of  Craig,  Alaska,  hereinafter 
called  the  Purchaser. 

The  Company  agrees  to  furnish  all  Machinery, 
Belt,  Saws,  Pipe  and  Pipe  Fittings,  Blow  Pipe  and 
Fittings  and  Iron  necessary  to  equip  a  saw  mill 
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at  Craig,  Alaska,  in  accordance  with  the  attached 
specifications  and  drawings,  which  specifications  and 
drawings  become  a  part  of  this  agreement. 

The  above  equipment  to  be  billed  F.  O.  B.  ship's 
tackle,  Seattle,  Wash. 

The  Company  also  agrees  to  build  buildings 
above  pile  foundations,  install  machinery,  put  on 
belting,  install  piping  and  turn  the  mill  over  to 
the  Purchaser  ready  to  run  according  to  the  at- 
tached drawings  and  specifications.  The  Purchaser 
is  to  drive  all  piles. 

■  The  Purchaser  agrees  to  properly  care  for  all 
apparatus  and  material  delivered  until  the  same 
is  fully  paid  for,  and  to  hold  the  Company  harmless 
against  the  payment  of  any  taxes  assessed  against 
the  apparatus  and  material  after  it  shall  have  been 
shipped.  The  Company  shall  keep  the  property, 
herein  agreed  to  be  sold,  fully  insured  against  dam- 
ages or  loss  by  fire,  and  to  carry  marine  and 
causility  insurance  for  the  benefit  of  the  Company 
and  the  Purchaser  as  their  interests  may  appear, 
but  in  so  insuring  the  property,  the  Company  shall 
only  be  held  liable  for  the  exercise  of  a  reasonable 
judgment  in  the  selection  of  Insurance  Company 
or  Insurance  Companies,  with  which  it  places  the 
risk.     [5] 

The  Company  agrees  to  use  all  possible  diligence 
in  the  prosecution  of  the  work  and  to  expedite  the 
delivery  and  installation  of  machinery  to  the  best 
of  its  ability.  The  Company  is  not  in  any  event 
to  be  held  liable  for  loss,  damage,  detention  or  de- 
lay caused  by  fire,  strikes,  lockouts,  civil  or  mili- 
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tary  authority,  or  insurrection  or  riot,  action  of  the 
elements,  forces  of  nature,  or  any  other  cause  be- 
yond its  control,  nor  in  any  event  for  consequential 
damages. 

The  Purchaser  agrees  to  pay  all  war  taxes  as- 
sessed or  due  on  any  of  the  material  or  work  of 
whatever  nature. 

If  for  any  reason  the  work  is  discontinued  or 
interrupted  before  completion,  the  Purchaser 
agrees  to  pay  the  Company  tvith  Sixty  Days  all 
moneys  due  at  the  time  of  the  interruption  of  the 
work,  and  also  all  sums  which  have  been  retained 
by  the  Purchaser  as  a  guarantee  for  the  fulfillment 
of  the  work  or  for  any  other  reason  including  the 
Companies  commission  and  all  unpaid  labor 
charges. 

The  title  to  the  apparatus  and  material  herein 
agreed  to  be  sold,  shall  not  pass  from  the  Company 
until  all  payments  hereinunder  shall  have  been  fully 
paid  in  cash.  Upon  default  in  any  such  payments 
the  Company  may  re-take  the  property  agreed  to  be 
sold.  In  such  event  the  money  heretofore  paid  by 
the  Purchaser  to  the  Company  shall  be  presumed 
to  be  the  amount  of  damages  sustained  by  the 
breach  of  this  agreement  and  shall  be  retained  by 
the  Company  as  liquidated  damages  for  the  breach. 

[6] 

The  Purchaser  agrees  to  pay  to  the  Company  ac- 
tual cost  of  all  labor,  machinery,  equipment  and 
building  material  used  in  connection  with  the  work, 
(lumber  and  piles  excluded),  the  cost  of  insurance 
and    all    costs    except    freight    and    transportation 
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charges  of  material  and  men  from  Seattle,  Wash., 
to  Craig,  Alaska,  plus  ten  per  cent  {10%),  It  being 
agreed  that  the  Purchaser  is  to  furnish  all  wood 
building  material  and  to  pay  the  freight  and  all 
transportation  charges  of  material  and  men  from 
Seattle,  Wash.,  to  Craig,  Alaska. 

It  is  agreed  that  the  cost  of  the  machinery,  ma- 
terial and  equipment  is  to  be  the  cost  P.  O.  B. 
ship's  tackle,  Seattle,  Wash.,  plus  Pifteen  (15%) 
Per  Cent  to  cover  the  operation  expenses  of  the 
Company.  The  cost  of  labor  is  to  be  the  actual 
cost  to  the  Company. 

It  is  agreed  that  the  Purchaser  will  pay  to  the 
Company  Fifty  (50%)  Per  Cent  of  the  cost  of  all 
machinery,  material  and  equipment  upon  presenta- 
tion of  invoices  with  shipping  papers.  Twenty-five 
(25%)  Per  Cent  in  Forty  Days  from  due  date  of 
First  Payment  and  balance  in  Thirty  (30)  Days 
from  completion  of  contract.  The  invoice  to  in- 
clude the  Ten  (10%)  Per  Cent  profit  to  the  Com- 
pany. Labor  charges  are  to  be  paid  in  full  by  the 
Purchaser  every  month  upon  presentation  of  a  bill 
by  the  Company  which  shall  not  include  the  Ten 
(10%)  Per  Cent  profit  to  the  Company.  The  Ten 
(10%))  Per  Cent  profit  to  be  paid  in  Thirty  (30) 
Days  from  completion  of  contract. 

It  is  agreed  that  the  Purchaser  has  the  right  at 
any  time  to  examine  the  books  and  requisitions  of 
the  Company  to  ascertain  the  cost  of  material,  ma- 
chinery and  equipment  purchased  by  them.     [7] 

It  is  agreed  that  the  cost  of  the  mill  complete 
as  per  specifications  and  drawings  will  not  exceed 
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the  estimate  of  Thirty-two  Thousand  One  Hundred 
Twenty-five  &  00/100  ($32,125.00)   Dollars. 

It  is  agreed  that  the  Company  will  do  the  work  in 
a  workmanlike  manner  and  when  the  installation 
is  completed  it  will  be  ready  for  operation  and  will 
be  left  in  good  running  order. 

Signed  this  thirty-first  day  of  October,  1917,  A.  D. 
HILLS-OORBET    COMPANY. 

By  W.  W.  CORBET. 
CRAIG  LUMBER  COMPANY, 
By  F.  J.  TROMBLE, 

President. 
Witness : 

W.   C.  McCREERY.     [8] 

LOG  HAUL  UP. 

ITEM  #1. 

1—2^11/16^^  Shaft  6'6''  long. 

2—        "        P.  B.  Boxes. 

1—        "        Set  Collar. 

1—24x9''  Pulley. 

CIRCULAR  MILL. 

ITEM  #2. 

1 — Second  Hand  Lower  Circular  Arbor  3-15/16'' 
in  Diameter  made  in  two  sections,  first  section 
about  8'3"  long,  second  section  lO'S"  long. 

1— 3-15/16"x3-15/16"  Safety  Flange  Coupling  New. 

2^3-15/16"  Set  Collars. 

1 — 24x13"  Pulley,  to  drive  upper  saw. 

1 — 12x9"  Pulley,  to  drive  carriage  feed. 

1—36x24"  Main  Drive  Pulley. 

1 — 14x13"  Pulley  to  drive  front  end  counter  shaft. 

4 — 3-15/16"  F.  B.  Boxes,  second  hand. 
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2 — 2-15/16"'  Adjustable  upper  arbor  boxes  new. 

reverse  idlers  to  be  complete  as  follows: 
1_1_15/16-  Shaft  3"  long. 
1—1-15/16"  Shaft  5'  long. 
2^20x13'"  Idler  Pulleys. 
1 — 10x8''  Pulley  to  drive  overhead  Canters. 

Equipment  for  Carriage  Feed  to  be  as  follows: 
1 — 24"x24"  Grrooved  Carriage  Drum  for  %"  Cable. 
1 — 24x4"  Spur  Gear. 
1—2-15/16"  Shaft  4'6"  long. 
2^2-15/16"  F.  B.  Boxes. 

1^6x4"  Spur  Pinion,  Bored  2-7/16"  K.  S.  Standard. 
1—30x10"  Square  Iron  Friction  Bored  2-7/16". 
2—2-3/16"  Shafts  6'  long. 
2—2^3/16"  Sliding  Boxes. 
2^2-3/16"  F.  B.  Boxes. 
2—2-3/10"  Set  Collars.     [9] 
2 — 10x11"  Spur  Paper  Frictions. 
1—24x9"  Pulley. 
1—36x9"  Pulley. 
2—2-7/16"  Shafts  24"  long. 
4—2-7/16"  Solid  Boxes  Babbitted. 
2 — ^^36"  Idler  Sheaves  Grooved  for  %"  Cable. 
250'  %"  Wire  Cable. 

COUNTER  SHAFT  UNDER  LOG  DECK. 
ITEM  #3. 

1-2-7/16"  Shaft  20'  long. 
3—      "       F.  B.  Boxes. 
2—      "       Set  Collars. 
1 — 26x13"  Pulley,  Receiving. 
1 — 22x9"  Pulley,  to  drive  haul  up. 
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1 — 16x9''  Pulley,  live  roll  drive. 

1 — 12x7''  Pulley,  Conveyor. 

1 — 12x7"  PuUey,  Machine  Shop  Counter. 

MACHINE-SHOP  COUNTER   SHAFT. 

ITEM  #4. 

1—1-15/16"  Shaft  24'  long. 

4—        "        P.  B:.  Boxes. 

2—        "        Set  Collars. 

1 — ^26x7"  Pulley,  Receiving. 

On  this  shaft  will  be  pulleys  to  drive  lathe  counter- 
shaft and  drill  press,  the  exact  size  of  these 
pulleys  will  be  determined  later. 

LIVE  ROLLS. 

ITEM  #5. 

11 — 10x30"  Second  Hand  Live  Rolls,  Rolls  arranged 
for  five  foot  spacing  and  will  be  complete  with 
boxes,  gears,  gear  covers  and  drive.  This  drive 
to  be  reversible  and  will  be  complete  with  its 
boxes,  frictions  and  two  lO^T  #82  sprockets 
for  driving. 

20^  #82  Chain.     [10] 

TRANSFER  TO  EDGER. 
ITEM  #6. 
Iron  Work  complete  for  one  four  line,  wood  skid, 

foot  trip  transfer.     Iron  work  to  include  head 

shaft  2-7/16"  Dia.  22'  long. 

4—2-7/16"  F.  B.  Boxes. 
4— 13-T,  #78  Sprockets. 
1_10^T,  #82  Sprocket. 

Tail  Shafts  1-15/16"  10"  long,  complete  with  their 
boxes  and  13-T  #78  Sprockets. 
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Trip  Shaft  1-15/16''  Dia.  24'  long  complete  with  its 

boxes,  cams,  links,  foot  treddle,  etc. 
55'  #78  Healed  Chain. 

EOLLS  IN  FRONT  OF  EDGEiR. 

ITEM  #7. 

6 — 8"x60"   Dead   Pipe    Rolls    complete   with   their 

boxes. 

EDGER. 
ITEM  #8. 
1 — Second  Hand,  left  hand,  8x60"  Hanson  Edger  to 

be  complete  as  usually  furnished,  arbor  pulley 

18"  in  Dia.  171/2"  Face.     Machine  arranged  for 

lining  up  stock  on  left  hand  side. 

ROLLS  BACK  OF  EDGER. 
ITEM  #9. 
7 — 8x60"  Dead  Pipe  Rolls  complete  with  their  boxes. 

DEAD  ROLLS. 
ITEM  #10. 
10—10x30"    Dead    Wooden    Rolls    complete    with 

1-7/16"  shaft. 
20u_l-7/16"  Solid  Boxes  Babbitted. 

DEAD  ROLLS. 
ITEM  #1L 
12^ — 10x30"    Dead    Wooden    Rolls    complete    with 

1-7/16"  shaft. 
24—1-7/16"  Solid  Boxes  Babbitted.     [11] 

TRIM  SAW. 
ITEM  #12. 
1 — Second  Hand  Trim  Saw  to  be  complete  as  usually 

furnished,    including    arbor   with    its    pulley, 

swing  hinges,  etc. 
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EESAW, 
ITEM  #13. 
1 — Berlin  iSecond  Hand  Ee-saw,  wheels  44''  Dia. 

RESAW  COUNTER  SHAFT. 
ITEM  #14. 
1_1_15/16-  Shaft  5'  long. 

2—  "  P.  B.  Boxes. 
2_    "  Set  Collars. 

1—20x11''  Pulley. 
1—24x11"  Pulley. 

RIP  SAW. 

ITEM  #15. 

1 — #445  Mereen  Johnson  Rip  Saw  New,  table  is 
made  of  hard  wood  strips,  securely  glued  to- 
gether and  has  a  heavy  slotted  batten  secured 
to  the  back.  'Saws  16"  in  Diameter.  Floor 
space  4'x4'6". 

RIP  SAW  COUNTER  SHAFT. 
ITEM  #16. 
1_1_15/16'^  Shaft  11'  long. 

3—  ^^  F.  B.  Boxes. 
2—    "  Set  Collars. 
1—20x7"  Pulley. 
1—18^7"  Pulley. 
1—8x5"  Pulley. 

PRINTER. 

ITEM  #17. 

1 — Hall  &  Brown  Improved  Double  Color,  Box- 
board  Printer  New,  16x24"  complete  as  usually 
furnished.     [12] 
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PRINTER  COUNTER  SHAFT. 
ITEM  #18. 
1—1-15/16"  Shaft  2^7  long. 

3—  "  F.  B.  Boxes. 
2—    "  SetOoUars. 
1—24x5"  Pulley. 

1—16x9"  iStraight  Face  Pulley.  '  • 

CUT-OFF  SAW. 
ITEM  #19. 

1 — #460,  New  Mereen  Johnson  Cut-Off  Saw  Com- 
plete with  table  5'x9'.    Machine  to  be  complete 
as  usually  furnished  including  one  16"  saw. 

CUT-OFF  iSAW  COUNTER  SHAFT. 

ITEM  #20. 

1—15/16"  Shaft  4'  long. 

2—    "  F.  B.  Boxes. 

2—  "  SetOoUars. 
1—20x6"  Pulley. 
1—18x7"  Pulley. 
2—1-15/16"  Shafts,  24"  long. 

4—  "  F.  B.  Boxes. 
4—    "  SetOoUars. 
2—16:^7^'  Idler  Pulleys. 

PLANER. 

ITEM  #21. 

1— Berlin  Second  Hand  Planer,  #  47,  10x24". 

PLANER  COUNTER  SHAFT. 
ITEM  #22.  ,    • 

1—1-15/16"  Shaft  10'  long. 

3—  "  F.  B.  Boxes.  )     ' 

2—    "  Set  Collars. 
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1—24x13''  Pulley. 

I_24x22''  Straight  Face  Pulley.     [13] 

EDGER  COUNTER  SHAFT. 
ITEM  #23. 

1—3-7/16''  Shaft,  20'  Long. 
3_    ^^  F.  B.  Boxes. 

2—  "  'Set  Collars. 

1— 3-7/16"x2-7/16"  Safety  Flange  Coupling. 
1—50x18"  Pulley. 
1—36x22"  Pulley. 
1—30x15"  Pulley. 

EDGER  COUNTER  SHAFT. 
ITEM  #24. 
1—2-7/16  Shaft  20'  long. 

3—  "  F.  B.  Boxes. 

1— 2-7/16"x2-7/16"  Safety  Flange  Coupling. 

On  this  shaft  will  be  pulleys  to  drive  filing  room, 
the  exact  size  of  these  pulleys  cannot  be  determined 
at  this  time. 

EDGER  COUNTER  SHAFT. 
ITEM  #25. 

1—2^7/16"  Shaft  16'  6"  long. 
3—    "  F.  B.  Boxes. 

1—30x13"  Pulley. 
1—14x^9"  Pulley. 
1 — 12x5"  Bevel  Iron  Friction. 

TRIM  SAW  COUNTER  SHAFT. 
ITEM  #26. 

1—1-15/16"  iShaft  18'  long. 
2—    "  F.  B.  Boxes. 

1—    "  Sliding  Box. 
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a—    "  Set  Collars. 

1 — 12x5"  Bevel  Paper  Friction. 

1—8x5"  Pulley.     [14] 

TRIM  SAW  COUNTER  SHAFT. 
ITEM  #27. 

1—2-7/16"  Shaft  20'  long. 
S-— F.  B.  Boxes  2^7/16". 
2^2-7/16"  Set  CoUars. 
1—30x15"  Pulley. 
1—20x11"  Pulley. 

TRIM  SAW  COUNTER  SHAFT. 
ITEM  #28. 

1—2-7/16"  Shaft  20'  long. 
3^      "      F.  B.  Boxes. 
1— 2-7/16"x2-7/16"  Safety  Flange  Coupling. 
1—18x13"  Pulley. 
1—24^9"  Pulley. 
l--20x7"  Pulley. 
1—22x7"  Pulley. 
1 — 12x5"  Bevel  Iron  Friction. 

RIP  SAW  COUNTER  SHAFT. 
ITEM  #29. 

1—1-15/16"  Shaft  5'6"  long. 
1—        "       F.  B.  Box. 
1 —        "        Sliding  Box. 
1—      "        Set  Collar. 
1—2-2x7"  Pulley. 
1 — 12x5"  Bevel  Paper  Friction. 

MULE  STAND. 
ITEM  #.30. 

1—2-7/16"  Shaft  6'  long. 
2h—      "       F.B.  Boxes. 
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2^      "        Set  Collars. 
2^24x15"  Pulleys.     [15] 

CONVEYOEi  COUNTER  SHAFT. 
ITEM  #31. 

1—2-7/16"  Shaft  10'  long. 
2—      "        P.  B.  Boxes. 
2—      "        Set  Collars. 
1—30x13"  Pulley. 
1—18x13"  Pulley. 

CONVEiYOR  UNDER  CIRCULAR  MILL. 
ITEM  #32. 

1—2-7/16"  Shaft  4'6"  long. 
2^      "        F.B.  Boxes. 
1—      "        SetCbllar. 
1 — 48x4"  Spur  Cear. 
1— 18-T,  #78  Sprocket. 
1—1-15/10"  iShaf  1 4'  long. 
1—       "        F.  B.  Boxes. 
1—       "       iSet  Collar. 
1 — 6x4"  Spur  Pinion. 
1—30x9^'  Pulley. 
3—1-15/16"  Shafts  30"  long. 
6 —       "       Solid  Boxes  Babbitted. 
6—       "        Set  Collars. 
3— 16-T,  #78  Sprockets. 

130'  #78  Chain  with  B.  &  P.  attachments  every  3'. 
[16] 

CONVEYOR  OVER  BOILERS, 
ITEM  #33. 
1_2^1 5/10"  iShaf  1 4'  long. 
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2r—       "        F.  B.  Boxes. 
2h-       "       Set   Collars. 
1— 9-T  #540  Sprocket. 
1—36x4"  Bevel  Gear. 
1—2-7/16"  Shaft  4'  long. 
2^—     "      F.  B.  Boxes. 
2^     "      Set  Collars. 
1 — 6x4"  Bevel  Pinion. 
1 — ^32x8"  Spur  Iron  Friction. 
1—1-15/16"  Shaft  3'8"  long. 
1—        "        F.  B.  Box. 

1—  "       Sliding  B!ox. 
1^        "       Set  Collar. 

1 — 8x9"  Spur  Paper  Friction. 

1—28x9"  Pulley. 

1—2-7/16"  Shaft  14'  long. 

3—      "        Solid  Boxes  Babbitted. 

2—  "       Set  Collars. 
1— 9-T  #540i  Sprocket. 
1—15"  #82  Sprocket. 
1—2-5/16"  Shaft  3'  long. 

2—      "       Solid  Boxes  Babbitted. 
2—      "       Set  Collars. 
1— 9-T  #540  Sprocket. 
1—8x3"  Bevel  Gear. 
1—1-15/16"  Shaft  30"  long. 
2r—       "       Solid  Boxes  Babbitted. 
2—       "       Set   Collars. 
1—18x10"  Chain  Drum.     [17] 
(ITEM  #33  Contd.) 
1—2-3/16"  Shaft  4'  long. 
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2r—      "       Solid  Boxes  Babbitted. 

1—  "       Set  Collar. 
1—15^'  #82  Sprocket. 
1—8x3"  Bevel  Gear. 
1—2^-3/16"  Shaft  3'  long. 

2^      "       Solid  Boxes  B'abbitted. 
2h-      "•      Set  Collars. 
1— 9-T  #540  Sprocket. 
2^15"  #82  Sprockets. 
1—1-15/16"  Shaft  30"  long. 

2—  "        Solid  Boxes  Biabbitted. 
2h-       "       Set  Collars. 

1 — 18x10"  Chain  Drum. 
50'  #82  Healed  Chain. 
250'  #540  Saw-dust  Chain. 

CONVEYOR  TO  BUENEiR. 
ITEM  #34. 

1—2-15/16"  Shaft  5'  long. 
2v—       "        F.  B.  Boxes. 

1—  "       Set  Collar. 

1 — 5-T  Expansion  Sprocket  for  l"x7"  Round  Link 

Cable. 
1—18"  #87  Sprocket. 
1—2-7/16"  Shaft  3'6"  long. 

2 —  ' '        Solid  Boxes  Babbitted. 
2—      "        Set  Collars. 
1—20x20"  Chain  Drum  for  1"  Chain. 
1—2-15/16"  Shaft  5'  long. 

2u-       "        P.  B.  Boxes. 
1—       "        Set  Collar. 
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1 — ^5-T    Expansion    Sprocket    l''x7''    Eonnd    Link 

Cable. 
1—18'^  #87  Sprocket.     [18] 
(ITEM  #34  Cont'd) 
1-^3-7/16^'  Shaft  6'  long. 
2^      "       F.B.  Boxes. 

1—  "        Set  CoUar. 

1 — 5-T  Expansion  Sprocket  for  l''x7  Chain. 
1 — 40x5''  Spur  Iron  Gear. 
1—2^15/16"  Shaft  6'  long. 

2—  "        F.  B.  Boxes. 
1_        ''        Set  Collar. 

1 — 10x4''  Spur  Pinion. 

1 — 36x9"  Spur  Iron  Friction. 

l_-2-7/16"  Shaft  7'6i"  long. 

1_      '^        F.  B.  Box. 

1^ —      "        Sliding  Box. 

1_      "        Set  CoUar. 

1 — 9x10"  Spur  Paper  Friction. 

1—36x13"  Pulley. 

l_2^15i/16"  iShaft  3'6"  long. 

1—2^7/16"  .Shaft  3'6"  long. 

2—2-15/16"  Solid  Boxes  Babbitted. 

2_2h-7/16"       "  "  " 

2—2^15/16"  Set  Collars. 

2—2-7/16"      "         " 

2— 20x20'"  Chain  Drums  for  1x7"  Chain. 

350'  l"x7"  Bound  Link  Cable  Chain. 

EiNOINE  TIGHTENER. 

ITEM  #35. 
1_2_15/16"  Shaft  4'  long. 
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2—    "  F.  B.  Boxes. 

2—    "  Set  Collars. 

1—30x25"  Idler  Pulley.     [19] 

ENGINE  TIGHTENER. 
ITEM  #36. 

1—2-15/16"  Shaft  4'  long. 
2—    "  P.  B.  Boxes. 

2—    "  Set  Collars. 

l-— 30x23"  Tightener  Pulley. 
1 

EDGER  TIGHTENER. 
ITEM  #37. 

1—2-3/16"  Shaft  36"  long. 
2—    "  P.  B.  Boxes. 

2—    "  Set  Collars. 

1—24x18"  Tightener  Pulley. 

BOILERS. 

ITEM  #38. 

2—72x18'  O"  Lap  Joint  100  Lb.  Pressure  Boilers, 
complete  with  Dutch  Oven  setting  and  cata- 
logue fittings.    iStecond  Hand. 

FEED  WATER  PUMP. 
ITEM  #39. 

1 — 71/2x5x6"  Steam  Peed  Water  Pump.  Second 
Hand. 

LIGHTING  OUTFIT. 
ITEM  #40. 

1—71/2  KW.  Generator  belted  to  one  10  HP.  Auto- 
matic Engine.     Second  Hand. 
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ENGINE. 
ITEM  #41. 
1 — ^Second  Hand  16x22'^  Engine  complete  with  all 

catalogue  fittings. 
1 — Second  Hand  18x22''  Etngine  complete  with  all 

catalogue  fittings. 

BELTING. 
ITEM  #42. 

All  Rubber  Belting  necessary  for  connecting  trans- 
mission, as  specified  in  specifications  and  shown 
on  drawing. 

LATHE. 
ITEM  #43. 
1  Iron  Lathe  to  Swing  up  to  W  Second  Hand.    [20] 

PIPING. 
ITEM  #44. 

All  Steam  Piping  necessary  to  connect  up  Engine 
with  Boilers  and  Dry  Kiln  as  specified  and  shown 
on  Drawing. 

BLOW  PIPE  SYSTEM. 
ITEM  #45. 

Blow  Pipe  System  including  4C  Exhaust  Pan,  col- 
lector and  Piping  to  throw  shavings  into  Boiler 
Room. 

DRY  KILN. 
ITEM  #46. 

All  Dry  Kiln  equipment  including  piping,  trucks  as 
per  Blue-print  furnished  by  the  North  Coast  Dry 
Kiln  Co. 

PILING  ROOM  MACHINERY. 
ITEM  #47. 
1 — ^Grinder  for  Re-saw,  Second  Hand. 
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1 — Saw  Giunmer  for  60''  Saw,  Second  Hand. 

1 — Brazing  Clamp,  Second  Hand. 

1 — Lap  Grinder,  Second  Hand. 

1^ — Shear  &  Punch,  Second  Hand. 

SAWS. 

ITEM  #48. 

2 — 60"  Inserted  Tooth  Second  Hand  Circular  Saws 
for  Head  Rig. 

2 — Band  Saws  for  Re-saw. 

1 — ^^Set  of  Saws  for  Edger  six  in  number.  Second 
Hand. 

2 — 16''  Saws  for  Rip  Saw. 

2—16''  Saws  for  Cut-Off  in  Box  Factory. 

ELECTRIC  WIRE. 

ITEM  #49. 

1000'  #14  Rubber  Covered  Wire. 

LABOR. 

ITEM  #50. 

All  labor  necessary  for  building  of  buildings^  in- 
stallation of  Boilers,  Engines,  Pump,  Feed  Water 
Heater,  Transmission,  Edger,  Boxboard  Machin- 
ery and  Planer,  in  fact  everything  that  shows  on 
the  drawing  and  included  in  specifications.  [21] 
FEED  WATER  HEATER. 

ITEM  #51. 

1—500  HP.  second  hand  Feed  Water  Heater.     [22] 
No.  928.     This  certifies  that  the  within  Instrument 

was  filed  for  record  in  the  office  of  the  Ketchikan 

Recording  District  No.  8,  and  recorded  on  the  9  day 

of  April,  1918,  at  9  o'clock  A.  M.  in  Vol.  4  of  Misc., 

at  page  258-266,   of  the  records  of  said  office   at 

Ketchikan,  Alaska. 

WM.  T.  MAHONEY, 
Recorder.     [23] 
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Inv* 

No*  Date.  Description.  Contract.  Extra. 

231         Nov.  15  '17         1  Berlin   #283    (S.   H.)    E,e-saw.  .$  603.50 

Cartage  3-.  00 

606.50 
15%  operating  expense 90. 98 

697.48 
10%  profit    69.74       $     767. 22 

233  "  1  16''x22''  Atlas  Engine   complete 

witli  catalog  fittings 

1  #3     Jewel     Engine,     automatic 

complete  with  cat.  fit 952.50 

1:5%  operating  expense   142.88 

1095.38 
10%  profit 109.53 

1204.91  1204.91 

227  "  1  Frost  Engine  18x20''   (S.  H.) . .         827.50 

15%  operating  expense  124.13 

951.63 
10%  profit 95. 16  1046. 79 

235  "  1  60"  Hand  Saw  Gummer  (S.  H.)  .       35.00 

15%  operating  expense 5. 25 

40.25 

10%  profit 4.02  44.27 

III 

226  "  1  16"   Iron   Lathe    Complete   with 

catalog  fittings 450.00 

1  12x5  Split  Pulley  bore  1  15/16".         4.00 
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No.  Date.  Description.  Contract.  Extra, 

220  Nov.  15  '17         1  16x5  Steel  Pulley  bore  1  15/16".         5.25 

459.25 
15%  operating  expense 68.89 

528.  M 
10%  profit   52.81  580.95 

221  "  Dry  Kiln  Ilquipment  f.  0.  b.  dock  3165.00^ 

15%  operating  expense 474. 75 

3639.75 
10%  profit 3i63i. 97  4003. 72 

229  "  1  #'&6>  L.  H.  Coval  saw  sharpener 

(S.  H.)    100.00 

Crating ^ 2. 00 

Cartage 3. 00 

105.00 
15%  operating  expense 15. 75 

120.75 
10%    profit    12.0'7  132.82 

232  "  1  Mereen-Johnson  #460  cut-off  saw 

table   89.75 

Freight IG.  00 

Unloading   1 .  00 

Crating 8.82 

Cartage 1 .  715 

117. 3^ 
15%  operating  expenses 17.60 

134.92 
10%   profit    13.49  148.41 

[24] 
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Inv. 

No.  Date.  Description.  Coatraet.  Extra. 

230         Nov.  15  '17         1  #445  Mereen- Johnson  Bip  Saw.. $     68.00 

Table  fob  Minneapolis 

Freight  to  Seattle   12 .  00 

Unloading   1 .  OO 

Crating gi.  82 

Cartage 1.75 

91.157 
15%  operating  expense 131.74 

105.31 
10i%  profit 10.53         $  115.84 

255         Nov.  27  '17         2  No.    1    Hussey    Pat.    Dry    Kiln 

Doors 125. 00 

40  ft.  Track  &  Fixtures 125.00 

241  "  1  72"xl8'  lap  seam  boiler  com....   1579.50 

15%  operating  expenses 236. 93 

18il6.43 
10%   profit    181.64  1998.07 

233  "  50,000  common  brick 450.  OO 

16,000  standard  sq.   fire  brick..  544.00 

2,000  end  wedge         "         "    ..  68.00  ' 

1,000  side  arch  "         "    ..  34.00 

4  tons  fire  clay 50.00 

War  tax   5 .  53i 

1151./53 
15%  operating  expense 172.73 

1324.26 
10%        13'3.43i  1456.69 
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Inv. 

No.  Date.  Description.  Contract.  Eixtra. 

224         Nov.  217  '17  1  7i  KW.  1100  RPM.  125  V.  DO. 

Generator  complete   175. 00 

15%  operating  expense 26.25 

201.25 
10.%       20.13  221.38 

"  1  Cyclone   dust  collector    55.36 

15%  operating  expense 8.30 

63.66 
10%      6.37  70.03 

1  72"x20'    BoHer,    stack    and    fit- 
tings          9i88. 3i4i 

15%  operating  expense 148 .  25 

1136.59 
10%        113.66  1250.25 

"  1  Lot    of    pipe    fittings 

1  Lot  of  blow  pipe 40. 72 

15%  operating  expense   6.11 

46.83 
10i%        4.68  51.51 

1  s'-^o^'  of  5"  pipe 
1  15'-0"  of  5"  pipe 
1  5"  ell 

1  21'  0"  of  4"  pipe 
1  Lot  of  blow  pipe 

200  '  of   1/2"  wire  rope 77.02 

15%   operating  expense    11 .  55 

88.57 
10%. 8.86  97.43 

[25] 


28  E.  L.  Cobb  vs. 


Inv. 

No.  Date.  Description.  Contract. 

'250         Nov.  2i7  '17       86  ix36  bolts 

10'  ix44^      " 

11  %x36    "   $     M.87 

15%  operating  expense 2 .  23 

17.10 
10%       1.71        $     18.81 

243  "  50  Bis.  Pacific  JAne  @  $1.70 85.00 

25  Sacks  Portland  Cement  @  $3.20 

per  Bl 20.00 

105.00 
15%  operating  expense    15.75 

120.75 
10%       12.08  132.83 

236                    "               78  Sos.  2  ply  roofing 128. 70 

100  lbs.  wire  spikes  8'    5.05 

2  kgs.  com.  wire  nails  60D 9.90 

4     "                 Db               40D 19.80 

6     "                 Do               20D 29.70 

2     "                 Do                12D 10.00 

2    "                Da                 6D 10.30 

2  500  sq.  ft.  rolls  2  ply  bldg.  paper  4.40 

217.85 
15%  operating  expense 32.68 

2'50.5S 
10%     25.015  275. 58 


Hills-Corbet  Company.  29 


Inv. 

.|  iNo,  Date.  Description.      ,  Contract.  Extra. 

238         Nov.  27  '17  25  lb.  Wrot  Washers  % 

10  lb.  % 

10  1b.  % 

5  lb.  Va 

200        Mach.  Bolts  y2»6ii^ 

150  y2x8 

150  y2xio 

100  11 

100  12 

150  %x6^ 

150  8 

100  10 

2i00  12 

150  %i8 

150  12 

lOO  14 

100  18 

50  24 

50  30 

50         Cast  Washers  1" 

24  Do  1% 

3O0     Un.  ft.  ED.  Iron  %" 

250  Do  % 

200  % 

150  % 

lOO  1 

50  1% 

100  Com.  Iron  %xl   3'32. 73i 

50  y2xiy2  3'32.73 

15%  operating  expense 49 .  91 

3'82.64  ' 

10%.       38.26  420.90 


238  "  50         Maeh.  Bolts       y2x24 

50  Do  30 


30  E.  L.  Cobb  v$. 

IHY. 

No.  Date.  Description. 

238         Nov.  27  '17         50'  Mach.   Bolts       %x26    24.45 

15%  operating  expense   3>.Q'7 

28.12 

10% 2.81 

279  Jan.  23  'IS         10,000  Standard  square  fire  bricks 

@  35.00    $560.00 

2,000  end  wedge  fire  brk.  @  35.00  70.00 

1,000  side  arcli      "     "               "  35.00 

50,000  common  bricks  @  9.00 450.00 

4  tons  fire  clay  12.50 50.00 

70  bis.   lime             1.70 119.00 

1  Generator   200.00 

1  Boiler  Front   12i5.0O 

War  Tax 5.63 

280  Jan.  24  '18         142  sacks  Superior   Cement 113.60 

15%  operation  expense 17.04 

130.64 

10%    profit    * 13. 06 


Contract.  Ecs:tra. 


30.93 


[26] 


$1614.63 


143.70 


282 


102^1  Lineal  ft.  2''  blk.  Pipe 


83^-2 

i( 

21 

41-6 

(( 

3 

55-3 

(( 

4 

83-11 

(I 

5 

41-e 

t( 

6 

1 

Pc. 

6" 

Blk. 

Pipe 

3' 

2 

(C 

6 

(( 

(( 

4^ 

1 

(C 

6 

<i 

(( 

6' 

1 

(( 

6 

ft 

(( 

9.'   

365.15 


Hills-Corbet  Company.  31 


Inv. 

No. 

Date. 

Description. 

Contract. 

282 

Jan.  24  '18 

10 

6" 

Threads    

^.es- 

6 

6   Cuts 

2 

4x 

closed  Blk.  Nipples 

3 

4x12             "         " 

2 

5x 

closed     " 

2 

6x 

((                    (C                    (( 

2 

6x 

((            ((            (( 

10.78 

3 

4" 

C  1  Flange  Unions 

3 

5 

((         ((             (( 

4 

6 

<(                    C(                              (( 

4 

3" 

E'Us. 

8 

4 

(( 

6 

5 

(( 

1 

5 

6 

(C 

7 

li 

« 

8 

2'' 

Tees. 

3 

2i 

(( 

6 

3 

(( 

8 

387-7 

4 
2" 

(( 

87.64 
91.12 

Blk.   Pipe    

4 

5" 

C.  I.  Tees. 

2 

4x6  C.   I.   Tees 

2 

5x4x5   C.  I.   Tees. 

3 

5 

(C                   (C 

2 

6 

((           (( 

2 

6x4 

2 

6 

"       Crosses   .... 

62.01 

8 

% 

Blk.  Unions 

6 

1 

C(                         fC 

■ 

3 

11 

C(                         ft 

L 

'6 

li 

C(                         t( 

I 

8 

2 

«                       C( 

■ 

3 

2i 

r(                (c 

11.18 

Extra. 


[2.7] 


32 


E.  L.  Cobb  vs. 


Inv. 

No. 
282 


Date. 
Jan.  24  '18 


22.5 


Description.  Contract. 

4  1^  check  valves 

2  2"  " 

2  %  Globe  Valves 

2  1"" 

6  1^     " 

4  2       "  "       $     59.86 

2  2i  I.  B.  Gate  Valves 

3  4""" 

5  5"  "         " 

16         "  "         "       212.67 

61  %  Galv.  Pipe   6. 13' 

6  %     "     Ells 

7  li  Blk.  Ells   1.85 

2  6x2i^  Face  Bushing. 

2  6x2         "  "      10'.  13 

928.15 
15%   operating  expense    139.22 

1067. 3-7 
10%    profit    10'6.74         $1164.11 

1  600  H.  P.  Feed  Water  Heater 

1  7x5x10  Fairbanks  Morse  Pump.  400.00 

Cartage 2 .  00 

Crating 12.21 

414.21 
15%  operating  expense    62.13 

476.34 
10%      47.63  523.97 


Extra. 


Hills-Corbet  Company. 


33 


Inv. 

No. 

Date. 

Description. 

281 

Jan.  24  '18 

2 

band    Saws    22'x5''xl9 
Spaced  Left  Hand  . . 

Ga. 

1% 
69.70 

15%  operating  expense 

10.45 

80.15 

if 

10%  profit 

8.02 

Insurance  Curacoa  .... 

284 

40.43 

Bavall 

•  • . . 

30.85 

LiabiUty   .. 

296.75 

368.03 

15%  operating  expense 

. . . . 

50.20 

418.23 

(( 

10%      

41.82 

Freight  on  Dry  Kiln  Doors. 

285 

15.76 

15%  operating  expense 

2.36 

18.12 

(I 

4 

10%      

....         1.81 

1  Beams  10"x2O' 0" 

2S7 

2 

10''xl2'  0" 

2 

10''xl3'0" 

4 

5"xlO'  0'' 

4 

5"x  4' 6'' 

t 

2 

"          e^xlO'O''    ... 

. .      192.150 

Loading   

.... 

2.25 

Freight   

11.74 

Cartage  

4.00 

210.49 

15%  operating  expense 

...       31.57 

242.96 

10%      

24.21 

Contract.  Extra, 


88.17 


460.05 


19.93 


$  266'.  27 
[28] 


34  E.  L.  Cobb  vs. 

Inv. 

iNo.  Date.  Description.  Oontract.  EW^ra. 

2188         Jan.  24  '18         1  Transfer   Truck   complete $  150.00 

15%  operating  expense 22.50 


172.50 
10%      17.25  $189.75 

28'6  "  Transmission   Machinery   as   per 

enclosed  manifest   1601.315 

Cartage   9 .  50 

Crating 37.97 

1648.82 
15%  operating  expense 247.32 

1896.14 
10%      18.9.61         $2085.75 

.250  "  1  50''  exhaust  blower  with  lO^xlO" 

pulley  90.00 

15%  operating  expense 13.50 

103.50 
10%'  profit   10.315  113.85 

S28  "  2  60"      Inserted     Tooth     Circular 

Saws   180. OO 

Eepairs 52. 35 

Cartage  .  50' 

■    .  238.85 

15%  operating  expense 315.83 

274. 6iS 
10%      2'7.47  302.15 


Hills-Corbet  Company. 


35 


Inv. 

No. 

Date. 

Description. 

290 

Jan.  24  '18 

1  Smoke  Stack  3O"x40^ 

185 . 00 

17  Grate  Bars 

90.00 

275.00 

115%      

41.25 

3116.25 

(( 

10% 

31  62 

25  lb.  Wrt.  Washers     1 

283 

2.50 

10  lb.     "             "            % 

.95 

10  lb.     "             "            % 

.93 

' 

5  1b.     "             "            Ys 

.45 

10  lb.     White  Lead        2-5a 

1.50 

1  only  Can  Graphite  632  #2  Make. 

.65 

2  L.   C.  Wire   Tape    #3  8oz 

.70 

J  Doz.  2  oz.  Nokorode  Solder  Paste 

.11 

2  lb.  ixj  Solder  2  lb 

1.00 

1000  Tind  Tinners  Rivets  1# 

1000                                           2# 

1000                                         12#    

4.34 

300  Lin.  ft.  Mild  Steel  Ed.  i  3i20.# . 

15.84 

Contract.  Extra. 


250 

200 

150 

100 

50 

lOO 

50 

% 


% 


307  #. 
298i# . 
%       324# 
1         2i63 
IVs       205     . 
Bands       %xl       53# . 
Mild  Steel  ^xl^  153     . 
6  Rolls  2i  ply  500  sa.  ft.  P.  &  Bi. 

Bldg.   Paper    

30  Sq.  2  ply  Cascade  Roofing 

5  lb.  Read  Lead 

2  Cal.    Roof   Dressing    


14.89 


51.78 
3.42 

7.27 

13.20 

49.50 

.80 

1.40 


Insurance 


171.23 
1.95 


347.87 


172.18 
[2»] 


36  E.  L.  CoU  vs. 

Inv. 

No.  Date.  Description.  Contract.  Extra. 

SOO        Jan.  24  '18        1  5'  Bath  Tub  and  fittings $     57.96  $     63.76 

10%      5.810 

291        Jan.  31  '18  Labor  of  B.  F.  Book  No.  27  to 

Jan  8   :. 202.30 

Credit,  advanced  by  Cloudy  ....       75.42        $  126.90 

301  Jan.  24  '18  Profit  on  Invoice  No.  2i55  Nov. 

27,  1917 $  12i5.00 

15%'  of  $125.00 18.75         18.75 

10%   143^75 

10%   14.38         14.38' 

Profit  on  Invoice  No.  283  Jan. 

24,  1918' $  172.18 

15%.  of  $172 .  18i 25 .  83        25 .  85 

198.01 
10%   19.80         19.80  78.76 

302  Jan.  28  '18  Freight  on  Boiler  and  fittings 

From  Ballard  to  Grand  Trunk 
'  Dock  Nov.  26,  1917   4.50  4.50 

303  Jan.  31  '18  Cartage  on  Generator  from  Gray 

&  Barash  to  Dock  Jan.  34,  '18  .75 

Material  for  crating  transmission        1.84  2.59 

305        Feb.    8 '18        1  Only  #50  High  Lead  Block,  Mang.     220.50  ' 

15%     33.08 

253.58 
10%      25.30  ,      '  278.94 


Hills-Corbet  Company.  37 


lav.  ,    ,        ' 

No,  Date.  Description.  Contract.  Extra, 

2m         Feb.     4  '18       25  1"   Boom   Chains    (Second  Hand 

but  in  good  condition) 112,50 

15%     16.88 

129.38 
10%      12.94.  142.32 

306        Feb.     4  '18  Insurance  on  material  shipped  on 

Admiral  Wainright   28.45 

15%        4.27 

32.72 
10%      3.27  35.99 

321        Mar.     2  '18  Transmission   machinery    as   per 

enclosed  manifest 4437 .  71 

15%        065.66 

5103.37 
10%      510.33      '    5613.70 

319         Mar.     2  '18  300    ft.     %''x6"xiy2''    Conveyor 

Chain  150 .  00 

2  %  "x6''xl/12''   Cold  Shuts 1 .  50 

151.50 
Cartage      1 .  50 

153.00 
1)5%    22.95 

175.% 

10%      17.60  193.55 

I    ■        -  ■  .... 

[30] 


38  E.  L.  Cobb  vs. 

Inv. 

No.  Date.  Description.  Oontract. 

289         Mar.     2  '18         1  48"  Cutoff  Saw   $     74. 75 

15%      11.21 


85.96. 
10%      8.60         $     94.56 

322  "  24  Cotton  Top  Mattresses 50.40 

'15%      7.50 

57.96 
10%,      5.80 

325  "  1  Piece  of  3  15/16"  Shafting  15' 

long    51. 74 

1  3  15/16"  Flange  Coupling 23.40 

75.14 
15%       11.27 

86.41 
10%>     81.64 

320  "  12  Double  Deck  Steel  Bunks 132.00 

15%       19.80 

151.80 
10%      15.18 

323  "  3  Boiler  feed  rings  as  per  sketch.       61.00 

15%        9.15 

70.15 
10%      7.02 

324  "  40  ft.  of  #82  plain  chain 

60  ft.  of  #78       " 
115  ft.  of  #78  B.&.F  attach,   every 
5  f  f . 


Hills-Corbet  Company,  39 


Inv. 

Ko.  Date.  Description.  Contract.  Extra, 

324        Mar.     2  '18     110  ft.  of  #82  Plain  Chain 

80  ft.  of  #104       "         " 

60  ft.  of  #104       " 

40  ft.  of  #87         "         "      521.80 

15%      78.27  ; 

600.07 
10% 60.01  660.08 

317  "  25  Sacks   Cement    46.88 

15%      7.03 

53.91 
10%      5.39  59.30 

328                    "                 4  360  Air  tight  stoves 48.00 

4  6"  All  Bampers   .43 

2i6  6"  Galv.  Stoves  Pipe  26  ga 11.70' 

4  7   to    6           do             24  ga 2.80 

Crating 3.00 

25  lb.  White  waste 4. 38 

12  lb.   %  sq.  Tapd.  nuts 1.59 

15  lb.  %           Do         "      1.73 

15  lb.  %  Do  

15  lb.  78  Do  

10  lb.  1             Do            40  lb 4.40 

56  lb.  Frictionless  Babbitt  Metal. .  14.56 

53  lb.  Genuine  Babbitt  Metal 43.46 

Insurance   .75 

136.80 
15%      20.52 

157.32 
10%,     15.73  173.05 

[31] 


40 


E.  L.  Cohh  vs. 


Inv. 

' 

No. 

Date. 

Description. 

345 

Mar.  15  '18 

Knives  for  planer 
6  knives  24x4x7/16 
4         "       4x6x7/16 

42  Planer  bolts  #20  complete.. 

..$     60.14 

15%      

9.02 

Contract. 


Extra. 


330 


333 


225-A 


10% 

150  ft. 
150  ft. 
210  ft. 
100  ft. 
125  ft. 
125  ft. 
36iO  ft. 

84  ft. 

90  ft. 
175  ft. 


5"  4 

pi. 

Mohawk  Belt 

6"  4 

pi. 

(( 

(( 

7''  4 

pi. 

(( 

« 

8"  5 

pi. 

(( 

<( 

8"  5 

pi. 

(( 

(( 

10"  5 

pi. 

<( 

(( 

12''  6 

pi. 

E.  S. 

i( 

14"  6 

pi. 

(( 

u 

16"  6 

pi. 

(( 

(( 

20"  6 

pi. 

Sagamore 

« 

69.16 
6.92 


394.20 


676.07 
424.20 


1490.00 
15%      223.50 

1713.50 
10%      171.35 

1000  ft.  #4  E.  C.  Wire 14.50 

15%      2.181 

16.68 

10%      1.67 

Welding  pump  shipped  Jan.  24.  7.50 

"  heater  shipped  Jan.  24.       40.00 

47.50 
15%      7.12 

54.62 
10%      5.46 


$     76.08 


1884.85 


18.85 


60.08 


Hills-Corhet  Company,  41 


Inv. 

No.  Date.  Deseription.  Contract.  Extra. 

337         Mar.  15  '18        2,25   ft.   35#    relayers 91.88 

8  pairs  fishplates    5. 20 

Cartage  1.50 

98.58 
15%       14.79 

113.37 
10%       11.33  $  124.70 

336  "  50  ft.  3"  Heart  single  belt 20.88 

6  sides  Crescent  Lace 44. 18 

65.06 
15%       9.76 

74.82 
10%     7.48  82.30 

32Q  "  1  second  hand  Hanson  Edger. . .   1360.49 

15%'       204.07 

1564.56 
10%       156.45  1721.01 

335  "  3  roUs  of  2  ply  roofing 11.40 

15%       1.71 

13.11 
10%       1.31  14.42 

[32] 


42  E.  L.  Cobb  vs. 

Inv. 

No.  Date.  Description.  *  Contract.  Extra. 

222         Mar.  15  '18        1  No.  47  Berlin  Planer  10"x24".  .$1163.79 

15%        174.57 


1338. 3'6 
10%       133.84         $1472i.20 

3416  "  1  Brazing  Clamp  with,  legs 72.25 

1  lap  grinder 42 .  50 

114.75 
Preight    15. 63 

130.38 
15%      19.56 

149.94 
10% 14.99  164.93 

362        Apr.     3  '18        Expenses  of  P.  L.  Hagen  Graig  to 

Seattle 139.34 

W.  M.  Benn 
R.  J.  Gibney 
Theo.  Barth 
Expense  of  P.  L.  Haugen 
W.  M.  Benn 
H.  J.  Gibney  at 

Wrangel  Hotel. .       27.00 
P.     L.      Haugen     & 
W.   M.   Benn   7^ 
days  @  $6.50..       91.50 
H.  J,  Gibney  8  days 

(a)  7.00 56.00  312.84 


Hills-Corbet  Company,  43 


Inv. 

No.  Date.   .  Description.  Contract.  Extra. 

3i69         Mar.  15  '18       3i  D.  C.  Generator  witb  pulley  rails 

and  rheostat 200 .  00' 

Cartage  1 .  OO 

201.00 
^  ,  15%        30.15 

231.15 
10%      23.11  254.26 

370  "  Pump  fitted  with  brass  rods 565.00 

Cartage    1.50 

566.50 
15%      84.98 

651.48 
10%      65.15  716.63 

360         Apr.     3  '18  Insurance  on  Redondo   3/8/18..       35.00 

15%      5.25 

40.25 
10%     4.03  44.28 

3>Q7        Apr.  24  '18         1  Removable  cylinder  for  FM  Pump 

7x5x10  15.55 

Express .  9'8 

Cartage 50  17. 03 

393         May  14  '18         E^enses    of    Al.    McClellan    and  '  •    • 

C,   M.  iSweatt   from   Craig   to 

Seattle   76. 30 

6  days  time  @  $4.50 54.00  130.30 

[33] 


44  E.  L.  Cobb  vs. 

Inv. 

No.            Date.  Description.                            Contract.            Extra 

3'93         May  15  '18         Interest    on  $5000    for    20    days 

@   7%    $     18.47  $     18.4:7 

Interest  cliarged  by  the  bank  on  ac- 
count of  delay  in  payment  by 
the  Bank  of  Alaska  at  Wrangell 
pending  adjustment  of  your 
acct. 
395         May  17  '18         Time  and  expenses  of   Carl  Pauhl 

from    Craig    to    Seattle 59.65  $59.65 

403         May  29  '18         1  30x24    double    arm    pulley,    bore 

3/15/16  K.   S.   Standard 150.00 

Cartage   1.00 

151.00 
15%      22i.65 

173.65 
10%    17.37  191.02 

$31780.40         $5220.10 

PAYMENTS  MADE. 

Dec.     8  '17   $    4020.44 

Dec.  17  '17 3812 .  23 

Jan.  24  '18  (Cr.  Mem.)    ^      11.56 

Feb.     1  Cash 4461 .  63 

Feb.  20  "     276. 51 

Mar.     5  "     361 .  45 

Mar.  18  "     5000.00 

July  1^9  "     1000.00 

Dec.     8  '18 1000. 00 

Total $  19943. 8'2 

SUMMARY. 

Total  Invoices  under  contract $31780 .  40 

Total  Invoices  for  extras   5220 .  10' 

Payments 19943.82 

Labor  paid  by  Craig  Lbr.  Co 6443. 76 

10%  on  Labor 644.37 

Balance  due 11257  29 


Totals $37644.87      $37e#|  .«'7 

Filed  August  14,  1919.    H.  B.  Le  Fevre,  Referee  in  Bankruptcy.     [34] 


Hills-Coriet  Company.  45 

NOTE.— Plaintiff's  Exhibit  ^^A"  (Plan  of  Saw- 
mill for  Craig  Lumber  Co.,  Craig,  Alaska)  omitted 
pursuant  to  stipulation  of  counsel. 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

In   the   Matter  of  the    CRAIG   LUMBER    COM- 
PANY, 

Bankrupt. 

Amendment  to  Bill  of  Particulars. 

Comes  now  the  petitioner,  Hills-Corbet  Com- 
pany, and  amends  its  bill  of  particulars  filed  in  the 
above-entitled  action  in  the  following  particulars 
to  wit: 

Contract    Extra 
To  invoices  of  Nov.  27,  1917,  add 

following : 
Passenger  fares  of  workmen  from 

Seattle   to    Craig 477.36 

Change    Invoice  No.    287  on  page 

5  to  read  on  contract,  as  follows  266.27 
Change  Invoice  No.  283  on  page  6  to 

read  on  contract,  as  follows....   172.18 
Change  Invoice  No.  323,  on  page  8 

to  read  on  contract,  as  follows . .     77 .  17 
Change  Invoice  No.  330  on  page  9 

to  read  part  on  contract  and  part 

extra,    as    follows 1273.46    611.39 

Omit  Invoice  369  on  page  10 


46  ^         E,  L.  Cobb  vs. 

Change  Invoice  360  on  page  10  to 

read  on  contract,  as  follows 44 .  28 

(Signed)     NEWARK    L.    BURiTON, 
GATES  &  HELSELL, 

Attorneys  for  Petitioner. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  17,  1920.  J.  W.  Bell,  Clerk. 
By  ,  Deputy.     [36] 


In  the  United   States  District   Court  for  Alaska, 
Division  No.  One,  at  Juneau. 

No.    31— BANKRUPTCY. 

In   the  Matter   of   the   CRAIG   LUMBER    COM- 
PANY, a  Corporation, 

Bankrupt. 

Demurrer  to  the  Petition  of  the  Hills-Corbett 

Company. 

Now  comes  E.  L.  Cobb,  trustee  in  the  above-en- 
titled and  numbered  cause,  and  demurs  to  the  peti- 
tion of  the  Hills-Corbett  Company  on  the  ground 
that  the  said  petition  does  not  state  facts  sufficient 
to  entitle  the  petitioner  to  the  relief  prayed  for,  or 
to  any  relief,  for  the  following  reasons,  to  wit : 

(1)  The  relief  prayed  for,  and  the  only  relief 
that  could  be  granted  under  the  allegations  of  the 
petition  is  a  return  of  certain  property:  ■ 

(2)  Said  relief  is  based  upon  the  allegation 
that  the  said  property  was  obtained  by  the  bank- 
rupt under  a  conditional  sale,  and  the  failure  of 
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the  bankrupt  to  pay  the  purchase  price: 

(3)  The  alleged  contract  of  conditional  sale  at- 
tached to  and  made  a  part  of  the  petition  shows 
conclusively  that  the  said  contract  was  not  a  con- 
ditional sale,  and  a  contract  for  the  construction 
of"  a  mill  building  and  the  equipping  of  the  same 
with  machinery. 

(4)  That  the  attempted  reservation  of  title  to 
the  machinery,  etc.,  was  not  a  reservation  of  title 
till  the  purchase  price  was  paid,  but  an  attempted 
reservation  to  secure  the  entire  amount  of  the  build- 
ing contract. 

(5)  There  is  not  sufficient  certainty  in  the  de- 
scription of  the  property  to  enable  the  Court  to 
set  apart  and  order  a  return  of  the  same. 

(6)  All  said  machinery,  apparatus  &  etc.,  has 
become,  and  is  now  a  part  of  the  realty  upon  which 
the  mill  was  built. 

WHEREFORE  your  Trustee  prays  that  said 
petition  be  dismissed. 

(Signed)     J.  H.   COBB, 
Attorney  for  Trustee. 

Filed  September  18,  1919.  H.  B.  Le  Fevre, 
Referee  in  Bankruptcy,  First  Division  of  Alaska, 
Box  613,  Juneau,  Alaska.     [37] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Alaska,  Division  Number  One,  at 
Juneau. 

No.   31— IN   BANKRUPTCY. 

JOHN  H.  COBB,  Esq. 

In  the  Matter  of  CRAIG  LUMBEiR  COMPANY, 
a  Corporation, 

Bankrupt. 

HILLS-CORBET   COMPANY, 

Petitioner, 
vs. 
E.  L.  COBB, 

Trustee. 

Decision  of  Referee,  Newark  L.  Burton,  Esq. 

Friday,  October  31,  1919. 

This  controversy  arose  upon  the  petition  of  the 
Hills-Corbet  Company  that  the  trustee  be  directed 
to  deliver  petitioner's  certain  property  described  in 
a  contract  for  building  and  equipping  the  bank- 
rupt's sawmill,  on  the  ground  that  the  contract  is 
a  conditional  contract  of  sale  wherein  the  title  to 
the  machinery  installed  in  the  sawmill  was  given 
third  parties  through  the  recording  of  the  con- 
tract. Respondent  moved  that  the  petition  be  made 
more  definite  and  certain  and  petitioners  filed  the 
contract  and  the  plans  and  specifications. 

Whereupon  respondent  demurred  to  the  petition 
on  several  grounds  among  which  the  fourth  and 
fifth  grounds  have  been  the  subject  of  argument 
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between  the  counsel  and  which  include  the  other 
grounds  of  the  demurrer. 

^^(4)  That  the  attempted  reservation  of  a 
title  to  the  machinery,  etc.,  was  not  a  reset;6ra- 
tion  of  title  until  the  purchase  price  was  paid, 
but  an  attempted  reset' eration  to  secure  the 
entire  amount  of  the  building  contract." 

'^(6)     All  said  machinery,  apratus,  etc.,  has 

become  and  is  now  a  part  of  the  realty  upon 

which  the  mill  was  built.'' 

It  is  true,  as  contended  by  the  petitioners,  that 

the  parties  were  at  liberty  to  make  any  agreement 

they  chose.     They  agreed  between  themselves  that 

the  first  payments  under  the  contract  be  applied  for 

the  construction  of  the  mill  and  the  last  payments 

upon  the  machinery.     This  contract  was  sufficient 

for  the  ends  sought  by  the  petitioner,  as  between  the 

parties,  but  the  power  of  the  contract  to  bind  third 

parties  is  lost.     [38]     Calling  a  building  contract 

a  conditional  bill  of  sale  does  not  make  it  so. 

The  object  of  the  contract  was  to  give  the  parties 
all  the  benefits  of  a  chattel  mortgage  without  com- 
pliance with  the  code  provisions  that  would  entitle 
them  to  such  benefits. 

It  is  not  observable  that  the  Uniform  Sales  Law 
has  destroyed  or  supplanted  the  functions  of  a 
chattel  mortgage. 

'^The  provisions  of  this  act  relating  to  con- 
tracts to  sell  and  to  sales  do  not  apply  unless 
so  stated  to  any  transaction  in  the  form  of  a 
contract  to  sell  or  a  sale  which  is  intended  to 
operate  by  way  of  mortgage,   pledge,   charge. 
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or  other  security."     Chap.  65,  Part  VI,   Sec. 

75,  p.  245,  Sess.  Laws  1913. 
There  was  no  straight  sale  made  to  the  bankrupt. 
Though  there  was  notice  given  that  there  was  an 
agreement  to  deliver  there  was  no  delivery;  there 
was  no  stated  consideration,  no  definite  description 
of  the  articles  that  were  to  be  delivered  and  noth- 
ing to  show  that  the  articles  to  be  delivered  were 
in  existence  at  the  making  of  the  contract.  There 
was  nothing  tangible  to  be  sold  and  the  contention 
of  the  respondent,  citing  Thompkins  vs.  Monticello 
Cotton  Oil  Co.,  137  Fed.  625,  that  petitioner  is 
merely  the  holder  of  an  equitable  mortgage  and 
that  the  claimed  conditional  sale  was  in  fact  a  build- 
ing contract,  is  convincing. 

As  the  trustee  stands  in  the  bankrupt's  shoes  it 
is  pertinent  to  inquire  where  the  bankrupt  stands. 
Had  there  been  no  bankruptcy,  could  not  the  cred- 
itors of  the  bankrupt  have  levied  on  the  machinery  ? 
Was  there  fair  notice,  as  provided  by  the  code,  to 
the  bankrupt's  creditors  as  the  time  of  the  bank- 
ruptcy? There  was  no  notice  of  record  that  the 
machinery  had  been  delivered,  of  what  the  bank- 
rupt has  or  has  not  paid  for  it ;  nothing  to  show  how 
the  petitioners  and  the  bankrupt  stood  in  their 
debits  and  credits  at  the  time  of  the  bankruptcy 
though  a  year  and  ten  monhts  had  elapsed  since 
the  making  of  the  contract  and  there  was  no  notice 
of  the  bankrupt's  default.  It  is  not  reasonable  to 
suppose  all  the  code  provisions  intended  to  protect 
creditors  in  the  matter  of  the  retention  of  security 
on  personal  property  may  be  avoided  by  an  agree- 
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ment  between  the  parties  that  they  are  going  to  fix 
title  to  things  that  have  not  materialized  and  that 
they  may  bar  creditors  forever  without  othqi^  or 
further  notice.  The  attorney  for  the  respondent 
seems  right  in  saying  that  the  petitioners  are  in  the 
position  of  a  chattel  mortgagee  who  has  not  filed 
his  mortgage.  The  bankruptcy  has  barred  the  peti- 
tioners [39]  from  any  further  right  than  that  of 
general   creditors. 

It  is  not  necessary  to  go  into  the  question  of 
whether  chattels  attached  to  and  becoming  realty 
may  be  detached  and  taken  by  the  vendor  who  de- 
clares he  reserves  title,  if  there  is  no  legal  reserva- 
tion of  title.  The  petition  shows  that  the  equip- 
ment was  attached  to  the  mill  and  it  is  conceded 
that  the  mill  was  on  piles  driven  into  tide-land.  So 
the  bankrupt  had  title  to  the  land — not  as  good  a 
title  as  the  freeholder — but  a  better  title  than  any- 
one but  the  United  States.  It  was  the  bankrupt's 
property  and  it  is  real  estate  and  so  is  the  equip- 
ment that  is  attached  to  the  mill.  The  mill  and 
attached  machinery  is  real  estate  to  such  an  ex- 
tent that  the  petitioners  could  have  taken  a  lien  had 
they  so  desired. 

Demurrer  sustained  and  petition  dismissed. 

October  31,  1919. 

H.  B.  LE  FEVRE, 
Referee  in  Bankruptcy,  First  Division  of  Alaska, 
Box  613,  Juneau,  Alaska.     [40] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Alaska,  Division  Number  One,  at 
Juneau. 

No.  31— IN  BANKEUPTCY. 

In  the  Matter  of  CRAIG  LUMBER  COMPANY, 
a  Corporation, 


hillsh-corbet  company, 

E.  L.  COBB,  Trustee, 


Bankrupt. 
Petitioner. 


Respondent. 

Petition  for  Review. 
To  H.  B.  Le  Eevre,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows: 

That  your  petitioner  filed  a  petition  claiming  cer- 
tain property  consisting  of  machinery,  etc.,  under 
and  by  virtue  of  a  Conditional  Sale  Contract,  which 
said  property  is  at  Ctoig,  Alaska,  and  in  the  pos- 
session of  El  L.  Cobb,  trustee  for  the  Craig  Lumber 
Company,  bankrupt,  and  prayed  that  the  said  trus- 
tee in  bankruptcy  of  the  Craig  Lumber  Company, 
a  corporation,  bankrupt,  be  directed  to  deliver  to 
your  petitioner  the  said  property  described  in  the 
Conditional  Sale  Contract  attached  to  said  petition 
and  made  a  part  thereof. 

That  on  the  18th  day  of  August  a  demurrer  was 
filed  to  said  petition. 

That  on  the  6th  day  of  November,  1919,  an  order 
was  granted  and  entered  by  the  referee,  a  copy  of 
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which  order  is  hereto  annexed. 

That  said  order  was  and  is  erroneous  in  matter 
of  law  for  the  following  reasons,  viz: 

1.  The  petition  upon  its  face  states  a  good  cause 
of  action  against  the  Craig  Lumber  Company,  the 
bankrupt  and  the  demurrer  should  not  have  been 
sustained. 

2.  That  the  order  sustaining  said  demurrer  is 
based  upon  a  certain  decision  of  the  referee  which 
states  the  following: 

^^This   contract  was   sufficient  for  the   ends 
sought  by  the  petitioner,  as  between  the  parties, 
but  the  power  of  the  contract  to  bind  third  par- 
ties is  lost." 
While,  in  fact,  it  clearly  appears  upon  the  face 
of  the    petition  that    the    proceeding    is    brought 
against  the  Craig  Lumber  Company  the  party  mak- 
ing    [41]     and  entering  into  the  Conditional  Sale 
Contract  and  not  against  any  third  party  or  par- 
ties, and  it  nowhere  appears  in  the  petition  that  any 
third  party  has  in  any  way  become  interested  in 
the  property. 

3.  That  it  does  not  appear  in  the  petition  that 
any  innocent  hona  fide  purchaser  for  value  received 
has  acquired  any  interest  in  the  property  sought 
to  be  recovered  by  the  Hills-Corbet  Company,  the 
petitioner,  and,  therefore,  the  order  of  the  referee 
is  based  upon  an  assumption  of  fact  dehors  the 
record. 

4.  That  such  order  sustaining  the  demurrer  vio- 
lates the  binding  condition  in  the  agreement,  as  be- 
tween the  parties  to  such  agreement,  reserving  the 
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title  to  the  property  described  in  the  specifications 
attached  to  and  made  a  part  of  said  petition,  which 
said  reservation  reads  as  follows: 

^^The    title  to    the    apparatus    and  material 
herein  agreed  to  be  sold  shall  not  pass  from  the 
company   until   all   payments   hereunder    shall 
have  been  fully  paid  in  cash.     Upon  default  in 
any  such  payments  the  company  may  retake  the 
property  agreed  to  be  sold." 
That  it  appears  from  the  decision  rendered  in  the 
above-entitled  matter    certain    findings    were  made 
w^hich  in  no  way  appear  upon  the  face  of  the  peti- 
tion and  can  have  no  application  in  passing  upon 
a  demurrer  to  said  petition.     That  the    order  is, 
therefore,  evidently  based  upon  a  decision  assuming, 
without  proof,  evidentiary    facts  and  which    could 
only  be  made  upon  a  defense  by  answer  and  the  in- 
troduction of  evidence. 

6.  That  the  entire  decision  upon  which  the  order 
of  the  referee  is  based  and  from  which  he  draws  his 
conclusions  resulting  in  the  sustaining  of  the  de- 
murrer to  the  petition  is  erroneous  both  in  matter 
of  law  and  fact;  that  the  facts  recited  in  the  deci- 
sion are  completely  dehors  the  record,  and  to  such 
assumed  facts  the  referee  makes  an  erroneous  ap- 
plication of  the  law. 

7.  That  the  order  is  entirely  unsupported  by,  and 
contrary  to,  the  law  applicable  to  the  case. 

Wherefore,  your  petitioner,  feeling  aggrieved  be- 
cause of  such  order,  prays  that  the  same  may  be  re- 
viewed, as  provided  in  the  bankruptcy  law  of  1898 
and  General  Order  XXVII,  and  that  this  petition 
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for  review,  together  with  the  original  petition  of 
the  Hills-Corbet  Company  in  this  matter  against 
the  trustee,  the  demurrer  to  said  petition,  the  deci- 
sion and  order  of  the  referee,  and  other  papers  filed 
with  the  referee  herein  which  are  pertinent  to  this 
review  be  certified  to  the  Hon.  Robt.  W.  Jennings, 
Judge  of  the  District  [42]  Court,  Div.  No.  1,  at 
Juneau,  Alaska. 

Signed)     HILLS-CORBEiT    COMPANY, 

Petitioner. 
By  GATES  &  HELSELL  and 
NEWARK  L.  BURTON, 

Their  Attorneys. 
United  States  of  America, 
Territory  of  Alaska, — ss, 

I,  Newark  L.  Burton,  being  first  duly  sworn,  on 
my  oath  depose  and  say:  That  I  am  one  of  the  at- 
torneys for  the  petitioner  mentioned  and  described 
in  the  foregoing  petition;  that  the  petitioner  is  a 
copartnership  consisting  of  F.  R.  Hills  and  W.  W. 
Corbet;  that  both  of  said  parties  composing  said 
partnership  reside  without  the  Territory  of  Alaska ; 
that  the  facts  set  forth  in  said  petition  are  within 
my  knowledge,  information  and  belief. 

(Signed)     NEWARK  L.  BURTON. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  November,  1919. 

(Signed)     H.  H.  FOLSOM, 
Notary  Public  for  Alaska. 
My  Commission  expires  Mar.  15,  1921. 
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[Endorsed]  :  Service  of  the  within  petition  for 
review  is  hereby  admitted  this  10th  day  of  Novem- 
ber, A.  D.  1919. 

(Signed)     J.  H.  COBB, 
Attorney  for  Trustee, 

Piled  November  10,  1919.  H.  B.  Le  Pevre, 
Eeferee  in  Bankruptcy,  First  Division  of  Alaska, 
Box  613,  Juneau,  Alaska.     [43] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Alaska,  Division  No.  One,  at  Juneau. 

No.   31— IN   BANKRUPTCY. 

In  the  Matter  of  CRAIG  LUMBER  COMPANY, 
a  Corporation, 


HILLS-CORBET  COMPANY, 


Bankrupt. 


Petitioner, 


vs. 
E.  L.  COBB,  Trustee, 

Respondent. 

Opinion  on  Referee's  Decision. 

The  question  as  to  whether  an  instrument  pur- 
porting to  be  a  conditional  bill  of  sale  is  in  reality 
a  mortgage  does  not  always  depend  entirely  upon 
the  express  terms  of  the  instrument,  and  it  may  be 
that  the  instrument  in  question  in  this  case  is  in 
reality  a  mortgage,  but  this  Court  has  nothing  be- 
fore it  except  the  instrument  itself  and  there  does 
not  appear  therein  anything  which  militates  against 
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the  idea,  plainly  expressed  therein,  that  the  title  to 
the  specific  chattels  shall  not  pass  until  the  stipu- 
lations of  the  contract  are  complied  with.  Coun- 
sel for  the  trustee  affects  to  find  something  in  the 
stipulation  that  the  books  of  Hills-Corbet  Co.  should 
be  open  to  the  inspection  of  the  Lumber  Co.,  but  in 
view  of  the  fact  that  the  purchase  price  to  the 
Lumber  Co.  is  to  be  the  cost  price  to  the  Hills- 
Corbet  Co.  plus  the  latter 's  commission,  it  was  sim- 
ply a  matter  of  good  business  that  the  Lumber  Co. 
should  have  a  means  to  assure  itself  of  the  actual 
cost  of  the  Hill-Corbet  Company.  How  else  could 
they  be  assured? 

In  Porsman  v.  Marr,  35  So.  372,  the  only  ques- 
tion before  the  Court  was  whether  or  not  a  certain 
agreement  should  be  annulled  for  fraud,  and  the 
Court  decided  there  was  not  sufficient  proof  of 
fraud. 

The  decision  in  137  Fed.  625,  is  easily  distinguish- 
able.    There  the  Court  said: 

^^Here,  as  stated,  the  title  is  apparently  re- 
served. This  is  done  [44]  however,  not  for 
the  purpose  of  giving  the  complainant  absolute 
control  over  the  machinery  and  equipment  in 
case  default  in  payment  shall  be  made,  but 
merely  to  secure  the  amount  of  its  claim.  It 
is  true  that  complainant,  on  such  default,  is 
entitled  to  take  possession  of  the  machinery 
and  other  property  named.  There  is,  however, 
no  independent  and  absolute  right  to  hold  or 
dispose  of  such  property.  On  the  contrary, 
the  complainant  is  expressly  obliged  to  sell  it 
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at  private  or  public  sale  after  30  days'  ad- 
vertising. It  is  also  authorized  to  retain  any 
balance  that  may  be  due  on  all  notes,  together 
with  interest,  traveling  expenses,  attorney's 
fees,  and  other  fees  connected  with  collection. 
This  imports,  of  course,  any  balance  which  may 
remain  after  the  proceeds  of  such  sale  are  cred- 
ited upon  the  notes.  Even  more  significant  is 
the  stipulation  that  the  complainant  is  obliged 
to  ^pay  us'  (the  defendants)  any  surplus. 
This  is  also  characteristm^  of  a  mortgage 
rather  than  of  a  conditional  sale.  If,  however, 
there  is  not  enough  of  the  proceeds  of  the  ma- 
chinery to  pay  the  debt,  by  the  same  clause 
complainant  is  given  the  right  to  collect  the  de- 
ficiency from  the  defendants.  All  of  these  fea- 
tures are  characteristic  of  a  mortgage  rather 
than  conditional  sale.  We  conclude,  as  be- 
tween the  parties  to  the  contract  itself,  the 
rights  of  no  third  person  having  intervened, 
that  this  is  nothing  more  or  less  than  an 
equitable  mortgage." 
So  also  the  case  136  U.  S.  268: 

^^The  notes  upon  their  face  show  they  were 

given  for  the  purchase  price  of  cars  sold  by  the 

payee  to    the    maker  and    they  are  ^secured' 

equally  and  ratably  on  the  cars." 

In  109  P.  R.  328,  there  the  question  decided  was 

not  that  the  instrument  was  a  mortgage  instead  of 

a  conditional  bill  of   sale.     On   the   contrary,   the 

Court  held  that  even  if  it  were  a  conditional  bill 

of  sale,  it  could  not  affect  the  status  of  certain  fix- 
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tures  which  the  innocent  third  person  had  the  right 
to  presume  were  a  part  of  the  realty. 

So  far  as  the  machinery  having  become  fixtures 
is  concerned,  I  think  this  is  a  matter  which  eannot 
be  determined  by  an  inspection  of  pleadings — per- 
haps they  are,  perhaps  not — it  will  take  evidence 
to  determine.     [45] 

The  decision  of  the  referee,  sustaining  the  de- 
murrer to  the  petition  and  dismissing  the  claim,  is 
overruled. 

(Signed)     ROBiEET  W.  JENNINGS, 

District  Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 

Dec.  16,  1919.     J.  W.  Bell,  Clerk.     By , 

Deputy.     [46] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  No.  1,  at  Juneau,  Alaska. 

No.  31— IN  BANKRUPTCY. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

Answer  of  the  Trustee  to  the  Petition  of  the  Hills- 
Corbet  Company  to  Reclaim. 

Now  conies  the  trustee  by  his  attorney  and  for  an- 
swer to  the  petition  of  the  Hills-Corbet  Company 
alleges : 

I. 
The  trustee  has  no  knowledge  of  information  con- 
cerning the  matters  set  out  in  paragraph  I  of  said 
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petition  and  he  therefore  denies  the  same. 

II. 

The  trustee  denies  that  on  October  31st,  1917,  or 
at  any  other  time,  the  Hills-Corbet  Company  entered 
into  a  conditional  sale  contract  with  the  Craig  Lum- 
ber Company,  a  corporation,  bankrupt. 

III. 

Eeferring  to  paragraph  VI  of  said  petition,  the 
trustee  denies  that  the  Craig  Lumber  Company  has 
failed  to  pay  the  petitioner  the  sum  of  $12,980.36 
due  it  in  accordance  with  the  terms  of  the  contract 
referred  to  in  said  petition,  or  has  failed  to  pay  any 
sums  due  under  said  contract. 

Eeferring  to  paragraph  VIII  of  said  petition,  the 
trustee  is  unable  to  admit  or  deny  for  want  of  suffi- 
cient information,  whether  all  the  property  referred 
to  therein  is  in  his  possession  or  not  and  he  therefore 
denies  the  same. 

And  for  a  further  and  affirmative  defence,  the 
trustee  alleges  as  follows :  That  on  or  about  the  31st 
day  of  October,  1917,  the  Craig  Lumber  Company, 
bankrupt,  made  and  entered  into  a  contract  with  the 
Hills-Corbet  Company  whereby  the  Hills-Corbet 
Company  undertook  to  construct  and  equip  for  the 
Craig  Lumber  Company  a  sawmill  at  Craig,  Alaska, 
according  to  certain  plans  and  specifications  at- 
tached to  said  contract.  That  a  copy  of  said  con- 
tract is  attached  to  the  petition  herein.  That  by 
the  terms  of  said  contract,  the  Hills- Corbet  Com- 
pany was  to  advance  all  moneys  [47]  necessary 
to  the  performance  of  said  work,  including  the  pur- 
chase for  the  Craig  Lumber  Company  of  the  ma- 
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chinery  and  equipment  to  be  furnished  by  them  in 
said  contract  and  were  to  be  reimbursed  all  such 
advances  together  with  15%  thereon  to  cover  the 
operating  expenses,  and  were  to  receive  for  said 
advances  and  services  a  commission  of  10%.  It  was 
further  agreed  that  the  total  cost  of  said  mill  com- 
plete should  not  exceed  $32,125.00.  That  under  and 
pursuant  to  the  terms  of  said  contract  the  said  Hills- 
Corbett  Company  did  purchase  for  the  Craig  Lum-  , 
ber  Company  and  as  its  broker  or  agent,  the  ma- 
chinery and  equipment  referred  to  in  the  petition, 
advancing  by  way  of  a  loan  to  the  Craig  Lumber 
Company  the  requisite  moneys  to  cover  the  same, 
and  did  construct  the  buildings  mentioned  and  with 
said  machinery  equip,  the  same  and  delivered  pos- 
session thereof  to  the  Craig  Lumber  Company  which 
then  became  and  has  ever  since  remained  the  owner 
thereof. 

The  trustee  further  alleges  that  the  Craig  Lum- 
ber Company  has  fully  paid  the  Hills-Corbett  Com- 
pany all  moneys  due  them  including  commissions 
earned  under  the  said  contract  referred  to  in  the 
petition. 

And  for  a  second  affirmative  defence,  the  trustee 
alleges : 

That  it  was  understood  and  contemplated  by  the 
Hills-Corbett  Company  at  the  time  the  contract  men- 
tioned in  the  petition  was  made  that  the  machinery 
and  equipment  therein  mentioned  should  be  attached 
to  and  become  a  part  of  the  Mill  building  and  real 
estate  of  the  Craig  Lumber  Company.  That  in 
truth  and  in  fact  it  was  so  attached  and  became  a 
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part  of  said  realty,  and  is  now  a  part  thereof.  That 
the  Bank  of  Alaska,  a  creditor  of  the  bankrupt,  has 
a  valid  mortgage  upon  said  realty  to  secure  a  valid 
debt  for  the  sum  of  about  $50,000.00;  that  it  took 
said  mortgage  without  any  notice  of  the  alleged 
claim  of  the  Hills-Corbett  Company  and  is  an  inno- 
cent purchaser  for  the  value  of  said  property. 

WHEREFORE,  the  trustee  prays  said  petition  be 
dismissed  with  costs. 

(Signed)  J.  H.  COBB, 
Attorney  for  Trustee.     [48] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

E.  L.  Cobb,  being  first  duly  sworn,  on  oath  deposes 
and  says:  I  am  the  trustee  above  named.  I  have 
read  the  above  and  foregoing  answer  and  the  same 
is  true  to  the  best  of  my  knowledge  and  belief. 

(Signed)  E.  L.  COBB. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  December,  1919. 

[Notarial  Seal]  J.  H.  COBB, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  June  8,  1923. 
Service  of  above  and  foregoing  answer  admitted 
this  the  18th  day  of  December,  1919. 

N.  L.  BURTON. 

Filed  December  19,  1919.  H.  B.  Le  Fevre,  Ref- 
eree in  Bankruptcy,  First  Division  of  Alaska,  Box 
613,  Juneau,  Alaska.     [49] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  No.  1,  at  Juneau,  Alaska. 

No.  31— IN  BANKRUPTCY. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt, 

Reply  of  the  Hills-Corbet  Company  to  Answer  of 

the  Trustee. 

Comes  now  Hills-Corbet  Company  and  by  way  of 
reply  to  the  affirmative  matter  alleged  in  the  answer 
of  the  trustee  in  the  above-entitled  action  says : 

I. 

The  petitioner,  Hills-Corbet  Company,  denies  all 
of  the  allegations  contained  in  the  first  affirmative 
defense  of  said  trustee,  except  that  petitioner  admits 
the  execution  of  the  contract  referred  to  in  said 
affirmative  defense  and  in  the  petition  herein.  The 
petitioner  specifically  denies  that  the  Craig  Lumber 
Company  ever  became  the  owner  of  the  machinery 
and  equipment  referred  to  in  said  contract,  and 
specifically  denies  that  said  Hills-Corbet  Company 
has  received  all  moneys  due  them  under  said  con- 
tract. 

II. 

And  your  petitioner  for  reply  to  the  second 
affirmative  defense  contained  in  the  answer  of  the 
trustee  says :  That  it  denies  all  of  the  allegations  con- 
tained in  said  second  affirmative  defense. 
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WHEREFORE,  petitioner  prays  for  the  judg- 
ment requested  in  the  petition  filed  herein. 

(Signed)  GATES  &  HELSELL, 
N.  L.  BURTON, 
Attorneys  for  Petitioner.     [50] 

State  of  Washington, 
County  of  King, — ss. 

W.  W.  Corbet,  being  first  duly  sworn,  upon  oath 
deposes  and  says:  That  he  is  one  of  the  petitioners 
in  the  above-entitled  action;  that  he  has  read  the 
foregoing  reply,  knows  the  contents  thereof,  and  that 
the  same  is  true  as  he  verily  believes. 

(Signed)  W.  W.  CORBET. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  December,  1919. 

[Notarial  Seal]  PRANK  P.  HELSELL, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Service  of  a  copy  of   the   foregoing   reply  is  ad- 
mitted this  2d  day  of  January,  1920. 

(Signed)  J.  H.  COBB, 
Attorney  for  Trustee. 

Filed  January  3,  1920.  H.  B.  Le  Fevre,  Referee 
jin  Bankruptcy,  First  Division  of  Alaska,  Box  613, 
Juneau,  Alaska.     [51] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  No.  1,  at  Juneau,  Alaska. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

Stipulation  in  re  Hearing. 

This  agreement  and  stipulation  made  this  19th 
day  of  January,  1920,  by  and  between  Hills-Corbet 
Company  of  Seattle,  Washington,  hereinafter  called 
the  company,  Bank  of  Alaska,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  Territory  of  Alaska,  hereinafter  called  the 
Bank  and  E.  L.  Cobb,  trustee  in  bankruptcy  in  the 
matter  of  Craig  Lumber  Company  bankrupt  herein- 
after called  the  trustee,  Witnesseth  that — 

Whereas,  the  company  has  filed  before  H.  B.  Le 
Fevre,  referee  in  bankruptcy  in  the  matter  of  Craig 
Lumber  Company,  bankrupt,  a  petition  praying  for 
the  return  to  it  of  certain  sawmill  machinery  and 
other  property  now  in  possession  of  the  trustee;  and 

Whereas,  the  company  claims  to  own  said  prop- 
erty under  and  by  virtue  of  a  contract  attached  to 
said  petition  upon  the  ground  that  payments  under 
said  contract  have  never  been  fully  made ;  and 

Whereas,  the  bank  claims  a  lien  on  said  machinery 
and  property  by  virtue  of  a  mortgage  upon  the  real 
estate  of  the  Craig  Lumber  Company  which  said 
bank  claims  to  be  prior  to  the  rights  of  the  Company ; 
and 

Whereas,  the  bank  desires  to  foreclose  said  mort- 
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gage  and  make  a  sale  of  the  real  estate  and  the  ma- 
chinery and  property  now  situated  thereon  as  a 
whole  prior  to  the  decision  of  the  referee  or  the  Dis- 
trict Court  for  the  District  of  Alaska,  Division  No.  1, 
upon  the  controversy  between  the  parties  hereto : 

Now,  Therefore,  it  is  agreed  between  the  parties 
hereto  as  follows :     [52] 

1.  That  the  bank  shall  sell  the  machinerv  and 
other  property  claimed  by  the  company  and  shall  ac- 
count therefore  as  follows :  The  bank  shall  deliver  to 
the  company  a  bond  in  the  penal  sum  of  Twelve 
Thousand  ($12,000.00)  Dollars  executed  by  the  bank 
as  principal  and  the  United  States  Fidelity  and 
Guaranty  Company,  a  corporation,  of  Baltimore, 
Maryland,  as  surety,  conditioned  that  the  bank  shall 
pay  to  the  company  such  sum  of  money  as  shall  be 
found  by  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Division  No.  1,  or  by  a  higher 
court  in  case  of  appeal  or  review,  to  be  due  the 
company  under  and  by  virtue  of  the  contract  relied 
on  by  said  company  in  their  petition,  providing  the 
final  judgment  of  the  United  States  District  Court 
for  the  Territory  of  Alaska,  or  any  other  higher 
court  upon  appeal  or  review  shall  sustain  the  rights 
of  the  company  as  against  the  rights  of  the  bank  in 
and  to  the  said  machinery  and  property.  Said  bond 
shall  contain  a  provision  that  judgment  thereon  may 
be  rendered  by  said  court  or  courts  upon  the  deter- 
mination of  the  controversy  herein  referred  to. 

2.  The  bank  consents  to  be  bound  by  the  final 
judgment  in  the  controversy  over  the  said  machinery 
and  property  whether   the   final   judgment  be  ren- 
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dered  by  the  District  Court  for  the  Territory  of 
Alaska,  Division  No.  1,  or  by  a  higher  court  on  ap- 
peal, and  to  that  end  hereby  enters  its  appearance  in 
this  action  for  that  purpose. 

3.  That  the  issues  of  law  and  fact  raised  by  the 
petition  of  the  company  and  the  answer  of  the  trustee 
be  returned  to  the  United  States  District  Court  for 
the  Territory  of  Alaska,  Division  No.  1,  for  hearing 
and  decision  and  to  that  end  that  the  said  District 
Court  enter  an  order  in  this  cause  directing  the  re- 
turn by  the  referee  to  the  clerk  of  said  court  of  all 
of  the  pleadings,  papers,  files  and  entries  filed  with 
or  made  by  the  referee  in  the  controversy  referred 
to  for  the  determination  of  said  issues  in  the  first 
instance  by  the  said  District  Court. 

4.  That  this  stipulation  and  agreement  shall  not 
be  binding  or  effective  for  any  purpose  until  the 
bond  referred  to  in  paragraph  one  shall  be  executed 
and  approved  by  Newark  L.  Burton  or  Prank  P. 
Helsell,  attorneys  for  the  company  and  until  the 
said  District  Court  enters  an  order  [53]  approv- 
ing this  stipulation  and  an  order  as  mentioned  in 
paragraph  3  hereof. 

HILLS-CORBET  COMPANY. 

(Signed)   By  FRANK  P.  HELSELL, 

NEWARK  L.  BURTON, 

Its  Attys. 
BANK  OP  ALASKA, 
(Signed)  By  JOHN  B.  MARSHALL, 
(Signed)  J.  H.  COBB, 
Atty.  for  Trustee  in  Bankruptcy. 


68  E.  L.  Com  vs. 

Approved  this  19th  day  of  January,  1920. 

(Signed)  H.  B.  LE  FEVRE, 
Referee  in  Bankruptcy,  First   Division   of  Alaska, 
Box  613,  Juneau,  Alaska. 
Approved  this  March  16,  1920. 

(Signed)  ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  20,  1920.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [54] 


In  the  U.  S.  District    Court,  for   the   Territory  of 
Alaska,  Division  No.  1,  at  Juneau,  Alaska. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

Order  in  re  Hearing. 

Upon  stipulation  of  all  of  the  parties  interested, 
it  is  hereby  ordered  that  the  controversy  now  pend- 
ing in  the  above-entitled  cause  before  Hon.  H.  B. 
Le  Fevre,  referee  in  bankruptcy,  wherein  Hills-Cor- 
bet Company  is  petitioner  and  the  trustee  in  bank- 
rupfcy  and  Bank  of  Alaska  are  respondents,  be  and 
the  same  is  transferred  to  this  court  for  hearing  in 
the  first  instance;  that  the  said  referee  will  deliver 
to  the  clerk  of  this  court  all  the  pleadings,  files  and 
papers  and  all  entries  made  in  said  controversy  and 
will  take  no  further  steps  therein. 
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Done  in  open  court  this  20th  day  of  January,  1920. 
(Signed)  ROBEET  W.  JENNINGS. 
O.  K.— COBB. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  20,  1920.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [55] 


In  the  United  States  District  Court,  Territory  of 
Alaska,  Division  No.  1,  at  Juneau,  Alaska. 

In  the  Matter  of  THE  CRAIG  LUMBER  COM- 
PANY, a  Corporation, 

Bankrupt. 

Bond  of  Bank  of  Alaska. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we.  Bank  of  Alaska,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
Territory  of  Alaska,  as  principal,  and  United  States 
Fidelity  and  Guaranty  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Maryland,  as  surety,  are  jointly  and 
severally  held  and  firmly  bound  unto  Fred  R.  Hills 
and  W.  W.  Corbet,  copartners  under  the  firm  name 
of  Hills-Corbet  Company,  in  the  sum  of  Twelve 
Thousand  ($12,000.00)  Dollars,  for  the  payment  of 
which  we  bind  ourselves,  our  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Dated  at  Juneau,  Alaska,  this  23d  day  of  January, 
1920. 

The  condition  of  this  obligation  is  such  that 
whereas  there  is  now  pending  before  the  referee  in 
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bankruptcy,  H.  B.  Le  Fevre,  in  a  cause  entitled  ^'In 
the  Matter  of  Craig  Lumber  Company,  Bankrupt," 
a  petition  by  Hills-Corbet  Company  that  the  trustee 
in  bankruptcy  of  Craig  Lumber  Company  surrender 
to  said  Hills-Corbet  Company  certain  sawmill  ma- 
chinery and  other  property,  and  whereas  the  Hills- 
Corbet  Company  claims  the  title  to  said  sawmill  ma- 
chinery, and  other  property  upon  the  ground  that 
said  property  was  delivered  to  the  Craig  Lumber 
Company  under  a  Conditional  Sale  Agreement  and 
has  never  been  paid  for  as  provided  for  in  said 
Agreement;  and 

Whereas,  all  parties  agree  that  said  sawmill  ma- 
chinery and  other  property  should  be  sold  to  avoid 
depreciation  and  have  agreed  that  the  Bank  of 
Alaska  may  sell  said  property  upon  giving  this 
bond — 

Now,  Therefore,  if  the  Bank  of  Alaska  shall  pay 
to  Fred  R.  Hills  and  W.  W.  Corbet,  copartners  under 
the  firm  name  of  Hills-Corbet  Company,  the  sum  of 
money  which  the  U.  S.  District  Court,  etc..  Court  or 
any  higher  [56]  court  on  appeal  or  review  shall 
find  to  be  due  to  Hills-Corbet  Company  under  and  by 
virtue  of  said  Agreement  between  Hills-Corbet  Com- 
pany and  Craig  Lumber  Company,  then  this  obliga- 
tion shall  be  void ;  otherwise  to  remain  in  full  force 
and  effect. 

This  bond  shall  be  of  no  force  and  effect  unless 
the  United  States  District  Court  for  the  Territory 
of  Alaska,  Division  No.  1,  or  an  appellate  court 
upon  appeal  or  review  shall  sustain  the  petition  of 
the  Hills-Corbet  Company  as  against  the  claims  of 
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the  Bank  of  Alaska  or  the  trustee  in  bankruptcy. 

In  case  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Division  No.  1,  or  an  appellate 
court  on  appeal  or  review,  shall  sustain  the  rights 
of  Hills-Corbet  Company,  judgment  may  be  entered 
by  said  court  or  courts  directly  against  the  bond 
and  the  parties  thereto  for  the  amount  found  due 
Hills-Corbet  Company  as  set  forth  above. 

BANK  OF  ALASKA, 
By  E.  A.  RASMUSON, 
President, 
[Seal — Bank  of  Alaska]  Principal. 

UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY, 
[Seal]  By  R.  E.  ROBERTSON, 

Attorney-in-fact, 
Surety. 

Filed   in   the  District   Court,  District  of  Alaska. 

Jan.  24,  1920.     J.  W.  Bell,  Clerk.     By  , 

Deputy.     [57] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

In   the   Matter   of  the  CRAIG   LUMBER    COM- 
PANY, 

Bankrupt. 

HILLS-CORBET  COMPANY, 

Petitioner, 

vs. 

E.  L.  COBB,  Trustee,  and  BANK  OF  ALASKA, 

Respondents. 


72  E.  L.  Cobb  vs. 

Findings  of  Fact  and  Conclusions  of  Law. 

This  cause  came  on  for  trial  upon  stipulation  be- 
tween all  the  parties  hereto  and  was  tried  before 
the  above-entitled  court,  without  a  jury,  on  the  17th 
day  of  March,  A.  D.  1920',  upon  the  complaint,  an- 
swer and  reply  filed  in  the  above-entitled  court  in  the 
above-entitled  cause.  The  plaintiff  was  represented 
by  their  attorneys,  Frank  P.  Helsell  and  Newark  L. 
Burton,  and  the  defendant  E.  L.  Cobb,  trustee  for  the 
Craig  Lumber  Company,  bankrupt,  was  represented 
by  John  F.  Cobb,  his  attorney;  and  the  Bank  of 
Alaska,  claiming  to  be  the  owner  of  the  property  in 
dispute,  was  represented  by  John  B.  Marshall,  its  at- 
torney. After  hearing  all  the  evidence  submitted  in 
the  above-entitled  cause,  and  the  arguments  of  coun- 
sel, and  the  Court  being  now  fully  advised  in  the 
premises,  makes,  signs  and  files  the  following  Find- 
ings of  Fact  and  Conclusions  of  Law,  viz. : 

FINDINGS  OF  FACT. 
I. 

That  the  Hills^Corbet  Company  was  at  all  times 
mentioned  in  the  complaint  and  at  the  time  of  filing 
the  same  in  the  above-entitled  court  in  the  above- 
entitled  cause  a  copartnership  consisting  of  F.  R. 
Hills  and  W.  W.  Corbet.     [58] 

II. 

That  on  October  31st,  1917,  the  said  Hills-Corbet 
Company  entered  into  a  contract  with  the  Craig 
Lumber  Company,  a  corporation,  bankrupt,  whereby 
they  agreed  to  furnish  all  machinery,  belts,  saws, 
pipe  and  pipe  fittings,  blow-pipe  and  fittings  and 
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iron  necessary  to  equip  the  Craig  Lumber  Com- 
pany's sawmill  at  Craig,  Alaska,  in  accordance  with 
ispecifications  and  particulars  attached  to  and  made  a 
part  of  said  contract ;  and  further  agreed  to  build  the 
buildings  above  pile  foundations,  install  machinery, 
put  on  belting,  install  piping,  etc. 

III. 

That  said  contract  provided  that  the  cost  of  the 
mill  complete  as  per  specifications  and  drawings 
^'will  not  exceed  the  estimate  of  $32,125." 

IV. 

That  said  contract  of  sale  contains  the  following 
clause,  viz. :  ^^The  title  to  the  apparatus  and  material 
herein  agreed  to  be  sold  shall  not  pass  from  the  com- 
pany until  all  payments  hereunder  shall  have  been 
fully  paid  in  cash.  Upon  default  in  any  such  pay- 
ments the  company  may  retake  the  property  agreed 
to  be  sold.  In  such  event  the  money  heretofore  paid 
by  the  purchaser  (Craig  Lumber  Company)  to  the 
company  (Hills-Corbet  Company)  shall  be  pre- 
sumed to  be  the  amount  of  damages  sustained  by 
the  breach  of  this  agreement  and  shall  be  retained  by 
the  company  as  liquidated  damages  for  the  breach." 

V. 

That  said  contract  of  sale  further  provides :  That 
the  Craig  Lumber  Company  shall  pay  to  Hills-Corbet 
Co.  the  actual  cost  of  all  labor,  machinery,  equipment 
and  building  material  used  in  connection  with  the 
work  (lumber  and  piles  excluded)  the  cost  of  insur- 
ance and  all  costs  except  freight  and  transportation 
charges  of  material  and  men  from  Seattle,  Wash.,  to 
Craig,  Alaska,  plus  ten  per  cent ;  that  the  cost  of  ma- 
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chinery,  material  and  equipment  was  to  be  the  cost 
F.  O.  B.  ship's  tackle,  Seattle,  Wash.,  plus  fifteen 
per  cent  to  cover  the  operating  expenses  of  the  com- 
pany;  that  ^Hhe  purchaser  (Craig  Lumber  Co.)  will 
pay  the  Company  (Hills-Corbet  Co.)  fifty  per  cent 
of  the  cost  of  the  machinery,  material  and  equipment 
upon  [59]  presentation  of  invoices  with  shipping 
papers;  twenty-five  (25%)  per  cent  in  forty  days 
from  due  date  of  first  payment  and  balance  in  thirty 
days  from  completion  of  contract. ' ' 

VI. 

That  the  Court  finds  from  the  evidence  that  all  the 
machinery,  material,  etc.,  agreed  to  be  furnished 
under  the  contract  of  sale  aforesaid  were  delivered 
to  said  Craig  Lumber  Co.  at  Craig,  Alaska,  and  the 
mill  fully  completed  and  the  contract  aforesaid  fully 
complied  with,  on  or  about  May  1st,  1918. 

VII. 

That  the  petition  filed  in  this  case  asks  that  the  trus- 
tee in  bankruptcy  of  the  Craig  Lumber  Company  be 
directed  to  deliver  to  the  Hills-Corbet  Company  the 
property  described  in  said  contract  of  sale,  because 
of  the  failure  of  said  Craig  Lumber  Company  to  pay 
the  petitioner,  the  Hills-Corbet  Co.,  the  sum  of  $12,- 
980.36  due  it  in  accordance  with  the  terms  of  said 
contract. 

VIII. 

That  before  the  trial  of  this  case  the  trustee  in 
bankruptcy  of  the  Craig  Lumber  Company,  and  the 
Bank  of  Alaska,  entered  into  a  stipulation  with  the 
Hills-Corbet  Company,  which  said  stipulation  is  filed 
in  this  cause,  under  which  stipuulation  the  said  bank 
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took  possession  of  the  property  at  Craig,  Alaska, 
described  in  said  contract ;  and  stipulated  and  agreed 
with  the  Hills-Corbet  Company  that  if  the  Court 
should  find  that  said  contract  was  a  conditional  sale 
'Contract,  it  should  also  make  a  further  finding  as  to 
the  amount  due  the  Hills-Corbet  Company  under 
said  contract  for  which,  if  any  amount  so  found  due 
to  the  Hills-Corbet  Company,  the  said  bank  gave  a 
written  undertaking,  to  pay,  which  is  on  file  in  this 
Court  in  the  foregoing  entitled  cause. 

IX. 

That  the  sawmill  is  constructed  on  piles  on  the  tide- 
land,  within  a  forest  reservation,  to  which  no  one 
had  any  title  except  the  Government  of  the  United 
States ;  that  all  the  machinery,  etc.,  were  so  attached 
to  the  buildings  by  bolts  and  screws  as  to  be  easily 
moved  from  the  said  mill  without  damaging  the 
building  in  any  way  whatsoever.     [60] 

X. 

That  the  Bank  of  Alaska,  one  of  the  parties  to  this 
action,  claims  to  own  the  machinery,  etc.,  covered 
by  the  contract  of  sale  between  the  Hills-Corbet  Co., 
petitioner,  and  the  Craig  Lumber  Company,  debtor, 
by  virtue  of  a  mortgage  executed  and  given  by  said 
Craig  Lumber  Co.  to  the  said  bank  prior  to  the  fur- 
nishing of  said  machinery,  etc.,  to  said  Craig  Lum- 
ber Company.  That  it  appears  from  the  uncon- 
tradicted evidence  that  the  said  Bank  of  Alaska,  at 
the  date  of  the  execution  of  said  mortgage,  had 
knowledge  of  the  conditional  sale  contract,  and  knew 
that  the  machinery  was  not  paid  for  and  that  said 
contract  provided  that  title  should  not  pass  until  full 
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payment  of  the  purchase  price  had  been  made. 

XI. 

That  the  machinery  covered  by  said  contract  of 
sale  never  passed  under  the  ^'after-acquired"  clause 
in  the  mortgage  of  the  Bank  of  Alaska,  one  of  the 
parties  to  this  action,  for  the  reason  that  the  mort- 
gagor never  did  '^ acquire"  such  machinery,  the  title 
never  having  passed. 

XII. 

That  the  machinery,  material,  etc.,  furnished  and 
delivered  under  said  contract,  including  the  work 
and  labor  performed  thereunder  and  the  10%  and  15  % 
provided  for  in  said  contract  as  aforesaid,  amount  to 
the  sum  of  $32,539.74,  but  under  the  contract  the  mill 
was  to  be  built  and  installed  for  $32,125.00;  therefore, 
the  Court  finds  the  latter  sum,  ($32,125)  as  being  the 
'invoices  under  contract  and  10%  on  labor." 

XIII. 

The  Court  finds  that  in  addition  to  the  material, 
machinery,  etc.,  furnished  to  the  Craig  Lumber  Com- 
pany under  the  aforesaid  contract  of  sale,  the  peti- 
tioners also  furnished  and  delivered  to  the  said  Craig 
Lumber  Company  other  material,  machinery,  etc.,  for 
which  the  total  invoice  charge  is  the  sum  of  $6,054.59; 
that  included  within  this  $6,054.59  is  a  charge  of 
$95.80,  being  10%  and  15%  on  invoices  Nos.  296,  305 
and  306,  which  said  amount  of  $95.80  should  not  be 
allowed;  thus  reducing  said  amount  to  $5,958.79. 

XIV. 

That  the  total  payments  made  is  the  sum  of  $19,- 
943.82;  that  in  addition  to  said  payment  the  Craig 
Lumber  Company,  debtor,  is  entitled  to  a  credit  of 
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[61]  $8,312.58  wMcli  it  paid  out  for  labor  for  the 
Hills-Corbet  Company  under  the  contract,  leaving  a 
total  balance  of  $9,827.39  due  to  the  Hills-Corbet 
Company. 

XV. 

That  the  Craig  Lumber  Company,  debtor,  itself 
specifically  directed  the  application  of  certain  pay- 
ments to  be  applied  on  extras;  that  the  sum  of 
$7,000.00,  total  payments  made  on  March  18,  July  19 
and  December  8th,  1918,  was  not  specifically  applied 
by  the  Craig  Lumber  Company,  debtor. 

XVI. 

That  the  evidence  to  the  effect  that  the  Craig  Lum- 
ber Company,  debtor,  agreed  to  board  the  men  em- 
ployed by  the  Hills-Corbet  Company  in  the  doing  and 
performing  of  said  work  is  absolutely  undisputed, 
and  the  Court  finds  that  the  Craig  Lumber  Com- 
pany did  agree  to  board  said  men,  assuming  the 
indebtedness  therefor. 

XVII. 

That  the  total  amount  due  to  Hills-Corbet  Com- 
pany under  the  contract,  after  making  the  applica- 
tion of  the  payments  to  the  extras  and  to  the  con- 
tract as  in  these  findings  set  forth,  is  the  sum  of 
$9,827.39,  together  with  interest  at  the  rate  of  8% 
from  July  1st,  1918,  said  date  being  more  than  30  days 
after  the  completion  of  the  contract.     [62] 

From  the  foregoing  Findings  of  Fact  the  Court 

concludes : 

CONCLUSIONS  OF  LAW. 

I. 

That  the  contract  of  sale  attached  to  and  made  a 
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part  of  the  complaint  filed  in  this  case  is  a  condi- 
tional sale  contract,  and  the  property  covered  thereby 
and  described  in  the  specifications  attached  thereto 
and  made  a  part  of  said  contract  remain  the  prop- 
erty of  the  Hills-Corbet  Company  until  the  full  pur- 
chase price  is  fully  paid  and  the  title  to  said  property 
was  not  to  pass  until  the  same  was  fully  paid  for. 

II. 

That  the  machinery  is  so  attached  by  bolts  and 
screws  as  to  be  easily  moved  without  damaging  the 
building,  and,  therefore,  the  ^conditional  sale  con- 
tract whereby  the  Hills-Corbet  Company  retain  title 
to  said  machinery  is  in  no  way  affected  thereby. 

III. 

That  the  claim  of  the  Bank  of  Alaska,  one  of  the 
parties  to  this  action,  to  the  machinery  covered  by  the 
said  conditional  sale  contract  is  without  force  or  ef- 
fect; that  the  machinery  did  not  pass  under  the 
^' after-acquired"  clause  of  the  mortgage,  under  which 
the  said  bank  claims  said  machinery,  for  the  reason 
that  the  mortgagor  never  did  acquire  such  machinery, 
the  title  never  having  passed,  and  the  title  to  the  said 
machinery  remained  in  the  Hills-Corbet  Co.,  under 
and  by  virtue  of  the  aforesaid  conditional  sale  con- 
tract. 

IV. 

That  the  application  of  payments  other  than  those 
specifically  applied  should  be  and  are  first  applied 
by  the  Court  upon  the  unsecured  indebtedness  of  the 
debtor  to  the  Hills-Corbet  Company,  and  the  balance 
upon  the  conditional  sale  contract. 
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V. 

That  the  Court  finds  that  the  Hills-Corbet  Com- 
pany is  entitled  to  a  judgment  against  the  Bank  of 
Alaska  and  the  U.  S.  Fidelity  &  Guaranty  Company 
in  the  sum  of  $9,827.39,  together  with  interest  there- 
on at  the  rate  of  8%  per  annum  from  July  1,  1918. 
[63] 

Done  in  open  court  this  16th  day  of  June,  A.  D. 
1920. 

(Signed)     KOBERT  W.  JENNINGS, 

Judge. 
Received  a  copy  of  foregoing  Findings  of  Fact  and 
Conclusions  of  Law  this  8th  day  of  June,  A.  D.  1920. 

(Signed)     J.  H.  COBB, 
Attorney  for  Trustee. 

Filed  in  the  District  Court,  District  of  Alaska. 

Jun.  15,  1920.     J.  W.  Bell,  Clerk.     By , 

Deputy.     [64] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1964— A. 

In   the   Matter   of  the   CRAIG  LUMBER    COM- 
PANY, 

Bankrupt. 

HILLS-CORBET  COMPANY, 

Petitioner, 

vs. 

E.  L.  COBB,  Trustee,  and  BANK  OF  ALASKA, 

Respondents. 
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Judgment. 

WHEREAS,  the  above-named  Hills-Corbet  Com- 
pany did  heretofore  file  with  the  referee  in  bank- 
ruptcy in  the  above-entitled  cause  its  complaint  and 
petition,  claiming  the  ownership  in  itself  of  certain 
property  then  in  the  hands  of  the  trustee  in  bank- 
ruptcy, which  said  complaint  and  petition  was  de- 
murred to  by  said  trustee  as  not  stating  facts  suffi- 
cient; and, 

WHEREAS,  said  demurrer  was  by  the  referee 
sustained,  and  said  Hills-Corbet  Company  appealed 
to  this  Court,  which,  on  consideration,  reversed  said 
decision  of  the  referee;  and, 

WHEREAS,  an  answer  to  said  complaint  and  peti- 
tion, and  a  reply  thereto  were  duly  filed,  and  a  stip- 
ulation concerning  the  deposition  of  the  matters  in- 
volved was  duly  entered  into  by  the  said  Hills-Cor- 
bet Company,  the  trustee  in  bankruptcy,  and  the 
Bank  of  Alaska,  a  corporation,  which  said  stipula- 
tion was  approved  by  the  referee  on  the  19th  day  of 
January,  1920,  and  by  this  court  on  the  16th  day  of 
March,  1920,  and  filed  herein  on  the  20th  day  of  Jan- 
uary, 1920;  and, 

WHEREAS,  the  cause  came  on  for  trial  in  this 
court  on  March  17,  1920,  on  said  pleadings  and  stip- 
ulation, all  the  parties  to  the  action,  and  the  Bank  of 
Alaska,  being  present  by  respective  counsel,  a  jury 
having  been  expressly  waived  by  statement  made  in 
open  court  and  evidence  and  argument  duly  heard, 
and  the  Court  having  taken  the  matter  under  advise- 
ment and     [65]     having,  on,  to  wit,  June  15,  1920, 
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made  and  filed  herein  its  findings  of  fact  and  conclu- 
sions of  law  wherein  all  the  material  allegations  of 
the  petition  are  sustained  and  the  amount  due  under 
the  conditional  sale  contract  set  forth  in  said  stipula- 
tion was  determined;  and, 

WHEREAS,  all  the  parties  to  said  above-entitled 
cause,  including  said  Bank  of  Alaska,  stipulated 
herein  that  if  this  Court  should  decree  that  the  con- 
tract sued  upon  was  a  conditional  sale  contract  it 
should  render  judgment  against  the  Bank  of  Alaska 
for  the  amount  found  to  be  due  (for  the  securing  of 
which  amount  the  said  Bank  of  Alaska  executed  and 
filed  its  undertaking  in  this  cause),  and  the  Court  be- 
ing now  fully  advised  in  the  premises  and  said  Hills- 
Corbet  Company  now  moving  for  judgment  in  ac- 
cordance with  the  said  findings  and  stipulation, — 

IT  IS  HEREBY  ORDERED,  ADJUDGED  and 
DECREED  that  the  contract  sued  on  in  the  above- 
entitled  cause  is  a  conditional  sale  contract,  and  that 
by  reason  of  failure  to  make  payment  of  the  full  pur- 
chase price  as  provided  in  said  contract  the  title  to 
the  property  described  in  said  contract  and  specifica- 
tions attached  thereto  and  made  a  part  thereof  did 
not  pass,  and  that  neither  the  Craig  Lumber  Com- 
pany nor  E.  L.  Cobb,  trustee,  ever  acquired  any  title 
to  said  property,  but  the  title  remained  in  the  Hills- 
Corbet  Company,  the  petitioner. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  Fred  R.  Hills  and  W.  W.  Cor- 
bet, doing  business  under  the  firm  name  and  style  of 
Hills-Corbet  Company,  do  have  and  recover  of  and 
from  the  Bank  of  Alaska,  a  corporation  organized 
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and  existing  under  and  by  virtue  of  the  laws  of  the 
Territory  of  Alaska,  the  sum  of  $9,827.39  and  interest 
at  the  rate  of  8  per  cent  per  annum  from  July  1st, 
1918,  besides  the  costs  and  disbursements  herein 
taxed  by  the  clerk. 

Done  in  open  court  this  31st  day  of  July,  A.  D. 
1920. 

(Signed)     ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska. 

Jul.  30.  1920.     J.  W.  Bell,  Clerk.     By  , 

Deputy. 

Entered  Court  Journal  No.   P,   pages  440,  441. 


In  the  Matter  of  CRAIG  LUMBER  COMPANY, 

Bankrupt. 
HILLS^CORBET  COMPANY. 

vs. 

E.  L.  COBB,  Trustee. 

Opinion. 

There  is  little  or  no  dispute  that  the  machinery 
mentioned  in  the  contract  and  claimed  to  have  been 
delivered  by  the  Hills-Corbet  Company  under  said 
contract,  as  shown  by  the  bill  of  particulars  and 
amendment  thereof,  were  delivered,  nor  that  the 
other  obligations  charged  in  said  bill  of  particulars 
and  amendment  thereto  are  proper  charges  against 
the  said  Craig  Lumber  Company. 

The  items  under  the  contract  amount  to  $31,708.49, 
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but  I  think  the  amount  charged  for  extras,  to  wit, 
$6,054.59,  should  be  reduced  to  $5,978.79.  (I  arrive 
at  this  figure  by  allowing  the  claim  made  by  Tromble 
in  his  letter  of  February  25,  1918  (Exhibit  ''H"), 
to  the  effect  that  the  Hills-Corbet  Company  should 
not  charge  the  10  and  the  15  per  cent  on  invoices  296, 
305  and  306.  It  would  appear  that  Tromble  by  his 
said  letter  protested  against  those  charges  and  en- 
closed his  check  for  $361.45,  which  was  the  amount 
owing  on  said  invoices  if  the  said  10  and  15  per  cent 
were  disallowed.  To  said  letter  no  reply  seems  to 
have  been  made,  and  I  take  the  silence  of  the  Hills- 
Corbet  Company  to  be  acquiescence  in  the  claim  made 
by  Tromble  in  said  letter.) 

As  to  the  $831.25,  being  10  per  cent  on  the  amount 
expended  by  the  Craig  Lumber  Company  for  labor 
at  the  instance  of  the  Hills-Corbet  Company ;  I  think 
that  Hills-Corbet  Company  is  entitled  to  charge  that 
10  per  cent,  on  account  of  the  fact  that  the  contract  it- 
self says  that  they  shall  be  entitled  to  10  per  cent  on 
the  labor.  The  Hills-Corbet  Company  did  not  do  the 
work,  it  is  true,  but  the  Craig  Lumber  Company  did 
it  for  them,  and  the  situation  would  be  the  same  as 
if  some  one  else  had  done  it  for  them  as  their  agent 
it  would  not  make  any  difference  who  did  the  work, 
for  the  stipulation  in  the  contract  for  the  10  per  cent 
on  labor  is  not  so  conditioned.  The  Craig  Lumber 
Company,  having  done  the  work,  are,  of  course,  en- 
titled to  be  credited  with  the  amount  that  they  ex- 
pended for  the  work.     [67] 

So  far  as  the  item  of  board  is  concerned:  I  find 
that  the  testimony  of  Mr.  Corbet  to  the  effect  that 
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^Tromble  agreed  that  the  Craig  Lumber  Company 
would  board  the  men,  assuming  indebtedness  there- 
for, is  absolutely  undisputed.  Mr.  Humf  rey,  the  book- 
keeper for  the  Craig  Lumber  Company  testified  that 
he  made  the  entries  against  the  Hills-Corbet  Com- 
pany on  this  item  without  any  knowledge  that  the 
same  was  a  proper  charge.  Humfrey  came  into  ser- 
vice of  the  company  after  the  board  Avas  furnished, 
and  he  knew  nothing  of  the  circumstances. 
BALANCE  DUE  FROM  CRAIO  LUMBER  COM- 
PANY TO  HILLS-CORBET  COMPANY. 
The  invoices  under  the  contract  amount  to  $31,708.- 
49,  and  the  10  per  cent  on  labor  amounted  to  $831.25 ; 
the  invoices  for  extras  amounted  to  $5,958.79,  and 
the  sum  of  these  amounts  is  $38,498.53 ;  but  under  the 
contract  the  mill  was  to  be  built  and  installed  for 
$32,125,  therefore  we  are  obliged  to  take  the  latter  sum 
($32,125)  as  being  the  ^ invoices  under  the  contract 
and  10  per  cent  on  labor."  Now,  this  sum  of  $32,125 
added  to  the  $5,958.79  for  extras,  amounts  to  $38,- 
083.79.  As  against  this  sum  the  following  payments 
have  been  made: 

December  8,  1917 $  4,020.44 

December  17,  1917 3,812 .  23 

January  24,  1918,  Credit  memo .  11 .  56 

February  1,  1918 4,461 .  63 

February  20,  1918 276 .  51 

March  5,  1918 361 .45 

March  18,  1918 5,000.00 

July  19,  1918 1,000.00 

December  8,  1918 1,000.00 


Making  a  total  of $19,943. 
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In  addition  to  this  sum  the  Craig  Lumber  Com- 
pany is  entitled  to  credit  for  $8,312.58,  which  it  paid 
out  for  labor  for  the  Hills-Corbet  Company  under 
the  contract,  making  a  total  sum  to  which  the  Craig 
Lumber  Company  is  entitled  to  credit  of  $28,256.40. 
Deducting  this  sum  ($28,256.40)  from  the  larger  sum 
($38,083.79)  would  leave  due  to  Hills-Corbet  Com- 
pany $9,827.39. 

The  question  now  is  whether  or  not  any  part  of 
this  $9,827.39  due  is  on  account  of  the  liability  in- 
curred under  the  contract.  The  answer  to  that  is 
this : 

The  liability  under  the  contract  and  the  liability 
for  the  extras  constitute  the  entire  liability  incurred 
by  the  Craig  Lumber  Company,  [68]  the  liabil- 
ity for  extras  being  only  $5,958.79  and  the  total 
amount  being  due  $9,827.39,  at  least  the  difference 
between  these  two  sums  must  perforce  be  due  under 
the  contract.  By  the  terms  of  the  contract  the  title 
to  the  machinery  mentioned  therein  was  not  to  pass 
until  the  payments  under  the  contract  had  been  made. 
I  have  no  difficulty  in  construing  such  an  agreement 
to  be  a  conditional  bill  of  sale.  It  is  true  that  in  one 
sense  of  the  word  it  is  security  for  the  performance 
of  a  contract,  but  after  all,  that  is  the  impelling  mo- 
tive for  all  conditional  bills  of  sale.  As,  therefore, 
the  machinery  has  not  been  paid  for  and  the  title  was 
not  to  pass  until  it  was  paid  for,  I  think  the  Hills- 
Corbet  Company  are  entitled  to  possession  of  the 
machinery. 

The  next  question  is  whether  or  not  the  ma- 
chinery was  so  attached  to  the  realty  as  to  become 
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a  permanent  part  thereof,  that  is  to  say,  a  fixture, 
and  whether  or  not  the  mortgage  to  the  bank  creates 
such  a  lien  upon  the  property  as  to  supersede  the 
force  and  effect  of  the  conditional  bill  of  sale. 

And,  first,  considering  the  fact  that  the  sawmill 
itself  is  constructed  on  piles  on  the  tide-land,  within 
a  forest  reservation,  and  to  which  no  one  had  any 
title  except  the  Government  of  the  United  States, 
I  think  it  is  a  matter  of  grave  doubt  whether  there 
is  any  realty  to  be  considered  at  all;  but  preter- 
mitting that  question,  I  can  see  nothing  in  the  evi- 
dence at  all  militating  against  the  idea  that  the  ma- 
chinery could  be  easily  moved  from  the  said  mill 
without  damaging  the  building  in  any  way  whatso- 
ever,— it  appears  to  have  been  attached  by  bolts  and 
screws  which  could  easily  be  unfastened.  The 
Court  says  in  Holt  v.  Hanley,  232  U.  S.  367,  in  a 
case  somewhat  similar  to  the  case  at  bar: 

'^The  system  was  attached  to  the  freehold  but 
it  could  be  removed  without  any  serious  harm 
for  which  complaint  could  be  made  other  than 
the  loss  of  the  system  itself.  *  ^  ^  To  hold 
the  mere  fact  of  annexing  the  system  of  the 
freehold  over-rode  the  agreement  that  it  should 
remain  personalty  but  still  belong  to  Holt, 
would  be  to  give  a  mystic  importance  to  attach- 
ment by  bolts  and  screws." 

(See,   also,   Detroit   Steel   Cooperage   Co.   v. 

Sisterville  Brewing  Co.,  233  U.  S.  712.) 

Second,  the  machinery  did  not  pass  under  the 

'^after-acquired"   clause   of   the   mortgage   for   the 

reason   that    the    mortgagor   never    did    ''acquire" 
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such  machinery,  the  title  never  having  passed. 

Let  formal  findings  be  prepared  in  accordance 
herewith.     [69] 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  17,  1920.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [70] 


In  the  District  Court  for  the  District  of  Alaska, 
Division   No.    One,   at  Ketchikan. 

In  the    Matter  of    the    CRAIG    LUMBER  COM- 
PANY, 

Bankrupt. 

HILLS-CORBET  COMPANY, 

Petitioner, 

vs. 

E.  L.  COBB,  Trustee,  and  BANK  OF  WRANG- 
ELL, 

Respondents. 

Supplemental  Opinion. 

Since  the  17th  day  of  April,  1920,  when  the  Court 
rendered  an  opinion  in  this  case  on  the  main  ques- 
tion as  to  whether  or  not  the  invoices  covered  by  the 
conditional  bill  of  sale  had  been  fully  paid  for,  the 
attention  of  the  Court  has  been  brought  to  the  fact 
that  by  the  stipulation  and  bond  filed  herein  the 
Court  should  make  a  finding  as  to  how  much  is  due 
on  the  contract  as  distinguished  from  the  amount 
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due  on  extras,  and  from  a  consideration  of  the  evi- 
dence the  Court  reaches  the  following  conclusion: 
The  payments  made  were  as  follows : 

On  Contract.         On  Extras. 
Payments  applied  by  debtor,  as  shown  by  Plain- 
tiff's Exhibit  "E"   $    3334.87  477.36* 

*  (Being  for  fares  of  men  from  Seattle.) 
Payments   applied   by   the   debtor,   as  shown   by 

Plaintiff's  Exhibit  "G"    210 .  16  m.  35 

Payments  applied   by  the   debtor,   as   shown  by 

Plaintiff's  Exhibit  "H"   35 .  99  421 .  26** 

**(This  amount  is  arrived  at  by  virtue  of  the 
fact  that  the  Court  has  disallowed  the  claim  of 
Hills-Corbet  Company  for  10  per  cent  and  15 
per  cent  on  vouchers  Nos.  296,  305  and  306',  as 
stated  in  main  opinion.) 

Making  the  total  payments  applied  by  the  debtor    $3581.02;  $964.97 

[71] 

Forward $   358I . 0^.         $    9i64. 97 

Payments  applied  on  contract  as  per  testimony      402i0.44 

of  Mr.  Corbet   4461. 63i 

(Credit  memorandum)  . .      11 . 56 

Making  a  total  payment  of 12074. 65  964 .  97 

In  addition  to  the  above,  the  amount  paid  out 
by  the  Craig  Lumber  Company  for  Labor  must  be 
apportioned.  T  take  the  apportionment  made  by 
Mr.  Cloudy,  as  shown  in  Exhibit  "O."  His  testi- 
mony seems  reasonable  to  me,  and  there  is  nothing 
in  the  evidence  to  contradict  it.  The  total 
amount  of  labor  was  $8312.58,  apportioned  by 
said  exhibit  "O"   5214. 34  3098. 24 


Making  a  total  payment  of 17288 .  99  4063'.  21 
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On.  Contract.         On  Extras. 
The  contract  price  was   $32,125. 00 

The  total  for  extras  was   (including  the  $95.80 

for  which  credit  has  already  been  given  the 

Craig  Lumber  Company $6054 .  59 

Deducting  the  payments  made,  as  shown  above.   17,288i.99  4063.21 

Leaves  a  remainder  due  of $14,836. 01         $  1991 . 38 

There  is  $7000  which  the  debtor  did  not  specifically  apply,  being  pay- 
ments made  on  March  18,  July  19,  and  December  8,  1918,  for  $5000,  $1000 
and  $1000  respectively. 

In  the  absence  of  any  application  by  the  debtor, 
I  think  the  payments  should  be  applied,  first,  to 
the  balance  due  extras  because  that  amount  is  un- 
secured; and  after  deducting  from  the  said  $7000 
the  amount  thus  apportioned  to  the  extras,  the  re- 
mainder should  be  applied  in  reduction  of  the  sum 
due  on  the  contract. 

Now,  the  sum  due  on  the  extras  was  $1991.38: 
Applying  that  amount  leaves  $5008.62  to  be  applied 
in  reduction  of  the  sum  due  on  the  contract,  which, 
as  we  have  seen,  is  $14,836.01.  Making  the  appli- 
cation aforesaid,  the  remainder  due  on  the  contract 
is  found  to  be  $9827.39. 

Let  the  above  be  incorporated  in  the  findings. 

EOBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  25,  1920.  J.  W.  Bell,  Clerk. 
By  ,  Deputy.     [72] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.   1964-A. 

In  the    Matter  of  the    CRAIG    LUMBER    COM- 
PANY, a  Corporation, 

Bankrupt. 

HILLS-CORBET  COMPANY, 

Petitioner, 
vs. 
E.  L.  COBB, 

Trustee. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  on  the  trial  of  the 
above  matter  the  following  proceedings  were  had, 
to   wit: 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  20,  1920.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [73] 
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Testimony  of  W.  W.  Corbet,  for  Petitioner. 

W.  W.  COEBET,  introduced  as  a  witness  on  be- 
half of  the  petitioner,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the 
truth,  testified  as  follows: 

Direct  Examination. 
(By  Mr.   HELSELL.) 

Q.  You  are  Mr.  W.  W.  Corbet?        A.  Yes. 

Q.  Of  Seattle.  You  and  Mr.  Fred  R.  Hills  com- 
prise the  Hills-Corbet  Company?        A.  Yes. 

Q.  It  is  a  copartnership?        A.  Yes,  sir. 

Q.  And  that  was  true  on  October  31,  1917? 

A.  Yes. 

Q.  When  this  contract  was  signed?        A.  Yes. 

Q.  You  and  your  company,  the  Hills-Corbet  Com- 
pany, entered  into  a  contract  with  the  Craig  Lum- 
ber Company,  did  you  not?        A.  Yes. 

Q.  I  hand  you  this  document  and  ask  you  what 
it  is? 

A.  This  is  the  agreement  that  we  drew  up  and 
signed  with  the  Craig  Lumber  Company. 

Q.  That  was  signed  by  you?        A.  Yes. 

,Q.  For  the  Hills-Corbet  Company?        A.  Yes. 

Q.  Signed  by  Mr.  Tromble?        A.  Yes. 

Q.  For  the  Craig  Lumber  Company, — Tromble 
was  at  that  time  president  of  the  Craig  Lumber 
Company,  was  he?        A.  Yes. 

Mr.  COBB. — Don't  lead  your  witness. 

Q.  Have  you  a  copy  of  the  blue-print  of  the  plant 
referred  to  in  this  contract?        A.  Yes.     [75 — 1] 
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Q.  Get  it  for  rae,  please.  (Witness  hands  paper 
to  counsel.)  That  is  the  blue-print  to  which  the 
contract  refers,  is  it?        A.  Yes. 

Mr.  HEiLSEiLL.— We  will  offer  the  two  together 
in  evidence,  if  the  Court  please. 

Mr.  COB'B. — Is  this  the  original,  of  which  you 
have  a  copy  attached? 

Mr.  HELSELL. — Yes,  that  is  the  original. 

Mr.  COBB. — There  is  no  objection  to  it  except 
the  same  one  that  was  made  to  the  complaint,  that 
this  shows  upon  its  face  it  is  not  a  conditional  sale. 

The  COURT.— It  will  be  overruled. 

(Whereupon  said  blue-print  and  contract  was  re- 
ceived in  evidence  and  marked  Plaintiff's  Exhibit 
*^A,"  which  is  identical  with  exhibits  attached  to  the 
petition.) 

Q.  Pursuant  to  that  contract,  Mr.  Corbet,  did 
your  company  commence  to  ship  machinery  to 
Alaska?        A.  Yes. 

Q.  About  the  time  of  the  contract? 

A.  S'oon  after  that. 

Q.  Now,  in  your  office  there  in  Seattle  you  kept 
some  record  of  the  machinery  you  shipped  and  the 
cost  of  the  same,  did  you  not?        A.  Yes. 

Q.  What  record  did  you  keep? 

A.  Well,  we  had  an  order  sheet  on  which  we  put 
down  the  machinery  and  kept  that  on  file,  and  then 
any  expenses  incurred  in  connection  with  that  par- 
ticular machinery  we  entered  on  that  file  until  it 
was  complete  for  that  machinery;  then  we  made 
out  an  invoice  for  that  machinery,  including  all  the 
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expenses,  as  it  was  delivered  at  the  dock,  and  en- 
tered that  then  in  our  journal,  sending  the  Craig 
Lumber  Company  the  invoice. 

Q.  The  original  memorandum  which  you  kept  of 
the  machinery  and  the  cost  to  you  was  entered  first 
on  that  order  sheet?        A.  Yes. 

Q.  I  show  you  a  paper  and  ask  you  what  that  is? 

A.  This  is  the  original  order  sheet  on  which  we 
entered  the  cost  [76^ — ^2]  of  the  machinery  to  us; 
to  that  we  added  15  per  cent  and  the  10  per  cent, 
which  constituted  the  cost  of  the  machinery  to  the 
Craig  Lumber  Company ;  then  we  made  out  to  them 
an  invoice,  of  which  this  is  a  carbon  copy,  sending 
them  the  original  of  this.  This  was  the  original 
filed. 

The  COURT.— What  do  you  mean  by  this? 

The  WITNESS.— The  white  sheet  is  the  original 
record  of  the  cost  of  the  machine  to  us ;  we  were  to 
charge  them,  you  see,  with  the  actual  cost  to  us, 
plus  15  per  cent,  plus  10  per  cent,  which  we  added 
on  to  this ;  then  we  made  out  to  them  on  our  regular 
invoice  forms  an  invoice  that  we  sent  to  them, 
which  was  a  copy  of  this. 

The  COURT.— That  is  the  yellow  sheet? 

The  WITNESS.— No,  this  is  just  the  carbon 
copy  of  the  original — they  have  the  original  of  this. 

Q.  In  other  words,  the  yellow  sheet  is  a  carbon 
copy  of  your  invoice  for  that  particular  machinery 
sent  by  you  to  the  Craig  Lumber  Company? 

A.  Yes. 

Q.  And  the  white  sheet  is  the  order  sheet,  which 
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is  a  part  of  the  records  of  your  office  ? 

A.  That  is  the  original  record  of  the  cost. 

Mr.  HE'LSE'LL. — Now,  I  have  attached  one  car- 
bon copy  of  the  invoice  to  the  order  sheet,  which 
really  one  is  just  a  duplicate  of  the  other,  and  I 
am  willing  to  introduce  them  just  this  way. 

Q.  (By  Mr,  HELSELL.)  Do  the  amounts  on 
this  order  sheet.  No.  231,  represent  the  actual  cost 
to  you?        A.  It  does. 

Q.  And  it  was  shipped  to  the  Craig  Lumber  Com- 
pany, Craig,  Alaska?        A.  Yes. 

Q.  On  or  about  the  date  of  the  invoice? 

A.  Yes. 

Mr.  HEiLSELL.— I  offer  it  in  evidence. 

Mr.    COBB.— No    objection.     [77—3] 

(Whereupon  said  invoice  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  ^'B.") 

Q.  This  Exhibit  ^^Bi"  is  invoice  No.  231,  for  one 
Berlin  resaw.  I  hand  you  another  paper  and  ask 
you  what  that  is? 

A.  That  is  a  copy  of  the  invoice  sent  them — some 
passenger  fares  of  some  of  the  men — boat  fares. 

Q.  Passenger  fares  of  whom? 

A.  Of  some  of  the  workmen  that  went  to  Craig 
from  Seattle. 

Q.  Some  of  your  crew  that  you  sent  up  ? 

A.  Yes. 

Q.  Give  the  stenographer  the  amount  of  it. 

A.  $477.36. 

,Q.  That  was  the  actual  cost  to  you  ?        A.  Yes. 

Q.  And  on  the  back  here  are  the  checks    with 
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which  they  were  paid,  is  that  right?        A.  Yes. 

The  COURT.— There  is  not  10  per  cent  and  15 
per  cent  on  that? 

Mr.  HELSELL.— No,  sir.  That  is  something  the 
company  was  supposed  to  pay,  and  which  they  did 
pay,  in  fact. 

The  COUET. — Is  that  covered  by  your  contract? 

Mr.  HELS'ELL. — No;  but  we  have  to  carry  both 
the  things  that  are  out  of  the  contract  and  those 
that  are  in  it,  because  the  payments  were  all  made 
generally,  and  unless  we  carry  all  the  debits  we  can- 
not show  what  the  payments  were  for.  The  pay- 
ments came  in,  and  included  these  extras  and  the 
items  on  the  contract,  therefore  we  have  to  carry 
all  of  the  debit  items  too. 

Mr.  COBB. — We  object  to  this, — it  isn't  any  ma- 
chinery, and  has  no  relation  to  any  machinery  that 
they  say  was  furnished  under  this  contract  or  con- 
ditional sale. 

Mr.  HELSELL. — ^The  reason,  if  the  Court  please, 
why  I  have  put  this  in  and  showed  a  debit  to  the 
Craig  Lumber  Company  is  that  in  one  of  their 
checks  which  we  have  included  in  our  bill  of  par- 
ticulars this  was  included  in  their  payment,  so  in 
order  to  segregate  [78 — 4]  and  find  out  what 
that  check  was  in  payment  of,  I  have  to  put  in  what 
we  debited  them  with. 

The  COURT. — Do  you  intend  to  segregate  them 
before  you  get  through? 

Mr.  HELSELL. — ^Yes,  sir;  I  intend  to  show  you 
before  I  get  through  how  much  was  applied  by  the 
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Company  as  extras  and  how  much  was  applied  on 

the  contract. 

The  COURT. — The  objection  will  be  overruled 
on  that  statement. 

Mr.  COBB. — Note  an  exception  to  it,  and  let  the 
exception  apply  to  all  of  them, — I  suppose  there 
will  be  a  great  many  .more — ^without  repeating  it. 

(Whereupon  said  invoice  was  received  in  evi- 
dence and  marked  Plaintiff's  Eixhibit  ^^C") 

Mr.  HiELSiELL. — I  show  you  your  order  sheet 
No.  223,  and  ask  you  what  that  is? 

A.  This  is  an  invoice, — you  want  me  to  tell  you 
what  it  is  for? 

Q.  You  don't  need  to  go  into  details — just  read 
it. 

A.  For  an  Atlas  engine  and  a  Jewel  engine, 
amount  $1,204.91. 

Q.  Does  that  represent  the  actual  cost  to  you  of 
that  merchandise?        A.  Yes. 

Q.  That  was  shipped  to  the  Craig  Lumber  Com- 
pany on  or  about  the  date  of  the  invoice? 

A.  Yes. 

Mr.  COBB.— This  item,  $950.52,  is  that  the  cost 
of  both  engines? 

Mr.  HELSELL.— Yes,  that  includes  the  whole 
thing. 

(Said  invoice  was  received  in  evidence  and 
marked  Plantiff's  E'xhibit  ^^D.") 

iQ.  I  will  just  ask  you  to  read  those  items  to  the 
stenogi*apher,  and  then  I  will  ask  you  if  your  testi- 
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mony  is  the  same  in  regard  to  that  so  as  to  hasten 

this  matter. 

A.  Frost  engine — this  was  invoice  No.  227 — one 
Frost  engine,  $1,046.79. 

Q.  Your  testimony  in  regard  to  that  is  the  same  ? 

A.  Yes. 

(Said  invoice  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  ^'E.")     [79—5] 

Mr.  HELSELL. — Can  we  expedite  matters  in 
some  way? 

Mr.  COBB. — I  was  going  to  say,  if  I  had  an  op- 
portunity,— I  gave  you  all  my  books,  and  if  you  had 
given  me  these  we  might  expedite  it  very  much. 

Mr.  HELSELL. — I  would  be  very  glad  to  have 
you  look  them  all  over. 

(Whereupon  a  recess  was  had  in  order  that  coun- 
sel might  examine  vouchers.) 

Mr.  HELSELL.— If  the  Court  please,  at  Mr. 
Cobb's  request.  I  have  segregated  the  invoices 
which  we  have  marked  extra  and  which  we  have 
marked  on  contract,  and  I  think  we  can  offer  them 
in  just  two  parcels.     Is  that  all  right  with  you? 

Mr.  COBB. — Yes,  I  think  that  will  expedite  mat- 
ters a  good  deal.  As  I  understand  it,  they  are  the 
originals  from  which  you  made  up  your  bill  of  par- 
ticulars ? 

Mr.  HELSELL.— Yes. 

The  COURT. — Let  the  record  show  that  the  ex- 
hibits heretofore  introduced  are  withdrawn  and  are 
attached  to  the  bundle  w^ich  is  now  being  offered  as 
one  exhibit. 
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Q.  (By  Mr.  HELSELL.)  Now,  referring  to  the 
bundle  of  invoices  and  order  sheets  in  your  hand,  they 
are  invoices  of  the  material  shipped  by  the  Hills-Cor- 
bet Company  to  the  Craig  Lumber  Company  and 
marked  on  our  bill  of  particulars  '^on  contract,"  are 
they  not? 

A.  Yes,  sir. 

Q.  They  represent,  you  say,  the  cost  to  the  Hills- 
Corbet  Company  of  the  particular  item  marked  on 
the  order  sheet?        A.  Yes. 

Q.  And  were  shipped  about  the  date  of  the  invoice 
to  the  Craig  Lumber  Company,  at  Craig,  Alaska. 

A.  Yes. 

Mr.  HELSELL.— I  offer  this  whole  bunch  of 
order  sheets  in  evidence  as  one  exhibit. 

The  COURT. — What  you  heretofore  said  about  the 
yellow  sheet  and  the  white  sheet  applies  to  this  whole 
bunch  ? 

The  WITNESS.— Yes.     [80—6] 

(Whereupon  said  bunch  of  invoices  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  '^B,"  and 
are  identically  as  shown  on  bill  of  particulars  as 
amended  of  goods  marked  ''in  contract.") 

Q.  That  bundle  which  you  now  have  in  your  hand 
represents  the  order  sheets  and  the  carbon  copies 
of  the  invoices  of  all  of  the  machinery  and  other 
goods  that  you  shipped  to  the  Craig  Lumber  Com- 
pany and  which  is  marked  on  your  bill  of  particulars 
''extra"?        A.  Yes. 

Q.  Represents  the  actual  cost  to  you?        A.  Yes. 

Q.  In    some    instances, — in    most    instances    you 
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charged  your  regular  per  cent  on  them,  did  you  not  ? 

A.  Yes. 

Q.  And  on  the  brick,  the  first  one,  on  top,  invoice 
No.  279,  the  brick  and  generator  and  other  materials, 
you  did  not  charge  any  percentage  on  them  ? 

A.  No.  ■• 

Q.  The  prices  on  these  represent  the  actual  cost  to 
you?        A.  Yes. 

Q.  And  the  property  was  shipped,  as  you  stated,  to 
Craig,  Alaska?        A.  Yes. 

Mr.  HELSELL. — I  offer  these  in  evidence. 

Mr.  COBB. — I  already  have  the  objection  in  to 
these — they  are  what  you  term  extras,  not  furnished 
under  the  contract? 

Mr.  HELSELL.— Yes. 

Q.  That  represents  what  ? 

(Whereupon  said  invoices  were  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  '^C,"  and  are 
identically  the  same  as  shown  on  bill  of  particulars 
marked  ''extra.") 

Q.  Now,  as  to  this  order  sheet  No.  330,  this  is  partly 
marked  on  contract  and  partly  not,  is  it  not,  on  your 
bill  of  particulars  ?        A.  Yes. 

A.  Our  contract  called  for  enough  belt  to  run  the 
mill.  When  we  came  to  ship  the  belt  they  w^anted 
enough  extra  to  have  on  hand  there — if  anything 
went  wrong  they  would  have  it  there,  and  told  us  to 
ship  up  a  quantity  of  belt  sufficient  not  only  to  belt 
up  the  machinery,  but  to  have  extra  on  hand,  so  we 
sent  [81 — ^7]  them  this  amount  of  belt.  Part  of  it 
was  used  in  the  mill,  which  would  be  on  the  contract, 
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and  part  of  it  was  left  there,  as  extra. 

Q.  As  stock  ? 

A.  As  stock,  and  we  charged  that  up  not  on  con- 
tract. 

Q.  This  represents  the  actual  cost  to  you  of  the 
belt?        A.  Yes. 

Q.  That  was  shipped  by  you  to  Alaska  about  the 
date  of  the  invoice  ?        A.  Yes. 

Q.  It  has  attached  to  it,  I  believe,  some  memor- 
andum made  by  Mr.  Cloudy  ? 

A.  That  was  the  amount  of  belt  that  was  used  on 
the  machinery. 

Mr.  HEiLSiELL.— I  will  take  that  off  at  this  time. 
I  now  offer  that  in  evidence. 

(Whereupon  said  invoice  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ^^D,"  and  is  identical 
with  with  invoice  330  on  amended  bill  of  particulars.) 

Q.  Now,  coming  to  your  first  item  of  extras,  brick, 
$1,614.63,  why  have  you  marked  that  extra?' 

A.  The  first  shipment  of  brick  that  was  sent  up 
there  was  put  on  the  dock  and  the  dock  broke  and  fell 
through.     Mr.  Tromble  then  wired  us  at  once — 

Mr.  COBB. — We  object — if  you  have  the  wire  it  is 
the  best  evidence. 

Mr.  HELSELL. — Never  mind  what  he  wired. 

The  WITNESS.— We  sent  up  a  duplicate  of  that 
order. 

Q.  (By  Mr.  HEiLSELL.)  Did  you  receive  this 
letter  through  the  mail?        A.  Yes. 

Q.  Do  you  know  whether  that  is  Mr.  Tromble 's 
writing?        A.  Yes. 
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Mr.  HELSELL.— I  offer  this  in  evidence. 

The  COURT.— Who  is  Mr.  Tromblel 

Mr.  HELSELL. — He  was  the  manager  of  the 
Craig  Lumber  Company  at  that  time, — president  of 
it,  I  guess,  was  his  right  title. 

Mr.  COBB. — I  object  to  this  as  irrelevant  and  im- 
material, not  an  issue  in  the  case.  For  what  pur- 
pose do  you  offer  it?     [82 — ^8] 

Mr.  HELSELL.— I  offer  it  for  this  purpose :  Mr. 
Tromble  in  that  letter  not  only  encloses  a  check  which 
shows  what  he  w^as  paying — he  enumerates  the  in- 
voices,— ^he  encloses  a  check  and  shows  what  he  wants 
to  apply  the  payments  on — shows  that  he  paid  for 
one  of  the  items  of  extras,  which  was  the  expense  of 
men  to  Alaska ;  and  he  also  tells  in  that  letter  about 
the  brick  falling  into  the  water,  and  asking  Hills- 
Corbet  Company  to  reorder  the  same,  and  saying 
that  all  he  will  ask  of  them  is  that  they  waive  their 
percentages  on  that,  showing  that  he  intended  and 
expected  to  stand  the  loss  of  that ;  and  furthermore, 
I  will  connect  that  up  by  showing  that  he  did  in  fact 
pay  one  hundred  per  cent  of  the  new  shipment  of 
brick  by  his  next  remittance. 

Mr.  COBB. — If  that  is  the  purpose  of  it,  to  alter 
this  contract,  I  object  to  it  because  it  is  not  within 
the  issues  made  by  the  pleadings,  and  the  further 
reason  that  there  is  no  consideration  shown  for  it. 

The  COURT.— It  explains  the  extra,  doesn't  it? 

Mr.  HELSELL.— Yes. 

Mr.  COBB. — I  understand  they  are  offering  it  for 
the  purpose  of  showing  that  this  loss  of  what  they 
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claim  was  their  property  was  assumed  by  the  Craig 

Lumber  Company. 

The  COURT. — The  object  of  this,  as  I  understand 
it,  is  pursuing  your  policy  of  segregating  the  in- 
voices, and  showing  how  much  was  for  machinery 
and  how  much  was  for  extras  '^ 

Mr.  HELSELL.— Yes,  sir. 

The  COURT. — The  objection  will  be  overruled. 

Mr.  COBB. — To  which  we  except. 

(Whereupon  said  letter  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ^^K") 

Q.  With  this  letter,  marked  Plaintiff's  Exhibit 
^'E,"  you  received  the  Craig  Lumber  Company's 
check  in  how  much?        A.  $3,812.23. 

Q.  You  sent  a  transfer  truck  to  Craig,  Alaska, 
which  was  not  mentioned  in  your  contract, — how  did 
you  come  to  do  that?     [83 — 9] 

A.  Mr.  Tromble  found  that  he  needed  it  and 
ordered  it. 

Mr.  COBB.— A  what? 

Mr.  HELSELL. — A  transfer  truck — that  is  one  of 
the  extras  here. 

Q.  Smokestack,  you  have  marked  extra, — why  do 
you  mark  that  extra  ? 

A.  It  was  a  stack  that  was  needed  for  the  boiler 
that  was  already  there,  and  they  found  they  needed 
a  new  stack  and  ordered  that. 

Q.  You  sent  a  bathtub  up  there, — that  wasn't  in 
the  contract,  was  it  ? 

A.  That  was  one  ordered  by  Mr.  Tromble  for  a 
house  that  he  was  fixing  up. 
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Q.  This  extra  that  you  have  marked  under  invoice 
303,  cartage  on  generator,  $2.50,  was  that  the  gen- 
erator you  sent  up'?        A.  Yes. 

Q.  Now,  you  have  an  extra  marked  here,  invoice 
305,  one  high  lead  block, — did  that  have  anything  to 
do  with  your  contract?        A.  Nothing  whatever. 

Q.  What  was  it  for,  do  you  know? 

A.  For  logging  purposes. 

Q.  He  simply  requested  you  to  purchase  it  and 
send  it  to  him,  did  he  ?        A.  Yes. 

Qi.  Invoice  No.  296,  for  some  boom  chains — 

A.  That  was  also  for  logging  purposes — had  noth- 
ing to  do  with  our  contract, 

Q.  You  purchased  them  and  sent  them  to  him? 

A.  Yes. 

Q.  You  did  that  just  as  an  accommodation  to  him? 

A.  Yes. 

Q.  Twenty-four  cotton-top  mattresses — of  course, 
that  had  nothing  to  do  with  the  contract  ? 

A.  That  had  nothing  to  do  with  the  contract. 

Q.  You  just  simply  sent  them  to  him  because  he 
wanted  them?        A.  Yes. 

Q.  This  one  piece  of  shafting  you  don't  know  much 
about,  do  you?        A.  No.     [84^—10] 

Q.  Mr.  Cloudy  will  testify  to  that.  12  double- 
deck  steel  bunks. 

A.  Those  had  nothing  to  do  with  the  contract. 

Q.  These  air-tight  stoves,  and  stove-pipe,  invoice 
No.  328,  had  nothing  to  do  with  the  contract? 

A.  No. 

Q.  You  sent  those  up?        A.  Yes.  , 
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Q.  Now,  coming  to  this  belting  whicli  you  ship- 
ped,— did  you  compute  the  amount  of  belting  which 
went  into  the  mill  as  distinguished  from  the  amount 
that  went  into  stock?        A.  Yes. 

Q,  Upon  what  information  did  you  base  it  ? 

A.  From  the  list  that  Mr.  Cloudy  made  showing  the 
amount  that  was  used  in  the  actual  construction  of 
the  mill. 

Q.  Is  Plaintiff's  Exhibit  *'F"  for  identification  the 
thing  that  you  used?'        A.  Yes. 

Q.  I  will  connect  that  up  later  bjy  Mr.  Cloudy. 
Did  you  compute  from  that  how  much  belt  was  used 
in  the  mill  and  how  much  was  for  stock  ?        A.  Yes. 

Q'.  How  much  ?        A.  $611,39,  was  extra — stock. 

Q'.  Was  stock?        A.  Yes. 

The  COURT. — The  amount  in  the  mill  is  in  the 
bill  of  particulars  ? 

Mr.  HELSELL.— The  total  is  in  my  bill  of  partic- 
,ulars  and  I  segregated  it  part  on  contract  and  part 
not  on  contract. 

Q.  These  relayers,  invoice  337,  were  not  on  con- 
tract?       A.  No. 

Q.  Did  they  have  anything  to  do  with  the  contract  ? 

A.  No. 

Q.  This  pump,  invoice  370,  for  $716.63,  did  that 
have  anything  to  do  with  the  contract? 

A.  No,  that  was  extra.     [85^ — 11] 

Q.  This  double-arm  pulley,  invoice  No.  403,  did 
that  have  anything  to  do  with  the  contract  ? 

A.  No. 

,Q.  You  have  charged  as  an  extra  here  $18.47,  under 
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invoice  No.  393,  interest  on  $5,000'  for  20  days  at  7 

per  cent — what  is  that  ? 

A.  Mr.  Tromble  sent  us  a  check  and  when  I  put  it 
in  the  hank  in  iS^attle  it  was  sent  to  the  bank  at 
Wrangell  to  be  paid,  and  the  Craig  Lumber  Com- 
pany had  no  funds  there  so  they  held  it  for  20  days 
before  it  was  paid^ — the  interest  on  it  was  charged 
to  the  bank  at  Seattle,  and  they  charged  it  to  us. 

Q.  In  other  words,  that  really  should  be  deducted 
from  his  payments  instead  of  charged  as  material 
furnished?        A.  Yes. 

Q.  Now,  did  you,  on  or  about  the  date  of  that  letter, 
receive  the  same  through  the  mail?        A.  Yes. 

Q.  Is  that  the  handw^riting  of  Mr.  Cloudy  ? 

A.  Yes. 

Q.  Did  a  check  accompany  that  letter? 

A.  Yes. 

Q.  How  much?        A.  $276.51. 

Q.  That  is,  two  of  them — two  checks  totaling  that 
amount?        A.  Yes. 

Mr.  HELSELL. — I  offer  this  in  evidence  to  show — 

The  COURT.— Who  is  Mr.  Cloudy? 

The  WITNESS. — He  is  the  man  that  we  sent  up 
there  to  construct  the  mill  and  to  take  charge  of  it. 

The  COURT.— Is  he  your  man? 

The  WITNESS. — He  is  our  man  who  was  handling 
our  affairs  there,  but  in  order  to  take  care  of  our  in- 
terest he  found  it  necessary  also  to  handle  the  affairs 
of  the  Craig  Lumber  Company, — their  man  couldn't 
take  care  of  the  business  very  well,  so  it  made  it 
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necessary  for  Mr.  Cloudy  to  do  a  lot  of  their  work. 

[86—12] 

Mr.  HELSELL. — That  I  am  offering  for  the  pur- 
pose simply  of  showing  that  he  received  a  certain 
payment  which  was  directed  to  be  applied  on  certain 
invoices,  and  it  was  applied  on  those  invoices. 

Mr.  COBB. — We  object  to  it  as  irrelevant  and  im- 
material. 

The  COURT. — I  think  it  is  material,  but  I  cannot 
tell  who  Mr.  Cloudy  is — ^he  was,  it  would  seem,  oc- 
cupying a  dual  position. 

Mr.  HELSELL. — He  was,  if  the  Court  please,  dis- 
bursing the  Craig  Lumber  Company's  money  as  well 
as  his  own, — he  had  sort  of  full  authority  to  go 
ahead,  and  when  these  invoices  came  in — it  was  the 
only  occasion  on  which  that  occurred — he  wrote  a 
check  and  sent  it  to  the  Hills-Corbet  Company  in  pay- 
ment of  those  few  invoices,  and  I  want  to  show  the 
application  of  those  payments  to  those  particular  in- 
voices because  in  certain  instances  they  are  extras. 

The  COURT. — The  objection  is  overruled. 

(Whereupon  said  letter  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  '^C") 

Ql  Did  you  receive  this  letter  through  the  mail  ? 

A.  Yes. 

Q.  About  the  date  of  the  letter?        A.  Yes. 

Q.  Is  that  signed  by  Mr.  Tromble  ? 

A.  Yes. 

Mr.  HELSELL.— I  offer  that  in  evidence.  That  is 
a  letter  enclosing  checks  in  payment  of  certain  in- 
voices which  were  outside  of  the  contract. 
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The  COURT.— Signed  by  whom?! 

Mr.  HELSiELL.— The  manager  of  the  Craig  Lum- 
ber Company,  Mr.  Tromble. 

Mr.  COBB.— This  applies  to  invoices  296,  305  and 
306? 

Mr.  HEiLSELL.— Yes,  sir. 

Mr.  COBB. — I  will  make  the  same  objection  to  that. 

The  COURT.— The  objection  is  overruled. 

(Whereupon  said  letter  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ^^H.'')     [87—13] 

Q.  Now,  Mr.  Corbet,  if  you  will  get  your  books  of 
account,  I  want  you  to  state  to  the  Court  what  pay- 
ments you  received  from  the  Craig  Lumber  Company. 
What  was  the  first  payment  you  received  from  the 
Craig  Lumber  Company  ? 

A.  On  December  17th,  $3,812.23. 

Q.  Is  that  the  first  one? 

A.  Yes, — ^no,  December  8th  was  the  first  one. 

Qi    How  much  was  that?        A.  $4,020.44. 

Q.  That  was  in  payment  of  what, — what  invoices, 
do  you  know  ? 

A.  No,  I  don't — cannot  tell  from  this. 

Q.  It  was  50  per  cent  of  something? 

A.  That  was  50  per  cent  of  all  the  invoices  dated 
November  15th  and  27th. 

Q'.  What  was  the  next  payment  you  received? 

A.  On  December  17th,  $3,812.23. 

Q.  And  that  was  the  check  you  referred  to  which 
accompanied  this  letter  that  you  identified? 

A.  Yes. 

Q.  The  next  payment  you  received  was  how  much'^ 
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A.  $4,461.63. 

Q.  Now,  can  you  tell  the  Court  in  payment  of  what 
invoices  that  remittance  was  sent  f 

A.  That  was  all  the  invoices  dated  January  23d, 
for  the  replacement  of  the  brick  and  other  things  that 
fell  into  the  water  there,  and  half  of  all  the  invoices 
dated  January  24th,  less  a  credit  of  $11.56  for  some 
stuff  that  was  invoiced  to  them  and  wasn't  sent. 

Q.  Well,  w^as  there  one  invoice  of  January  24th 
that  w^as  not  included  in  that  payment,  the  last  one  ? 

A.  Yes ;  there  was  that  one  that  wasn't  included  in 
that. 

Q.  And  that  check  was  in  payment  of  one  hundred 
per  cent  of  the  brick,  invoice  No.  279,  generator, 
brick,  etc.*?        A.  Yes. 

Q.  And  50  per  cent  of  all  the  invoices  of  January 
24th,  except     [88—14]     invoice  No.  283  ? 

A.  Yes. 

Q.  Less  a  credit  of  $11.56.  You  already  testified 
about  receiving  the  check  for  $276.51  on  February 
20th,  did  you  not  ?        A.^  Yes. 

Qi.  What  is  the  next  you  received? 

A.  March  5th,  $361.45. 

Q.  Now,  up  to  that  point  the  payments  had  been 
sent  to  you  for  particular  invoices,  had  they  not? 

A.  Yes. 

Q'.  Now,  what  is  your  next  payment? 

A.  March  18th,  $5,000.00. 

Q.  Who  paid  you  that  $5,000?        A.  Mr.  Tromble. 

Q.  Where?        A.  In  Seattle. 

Q.  Did  he  make  any, — give  you  any  instructions  as 
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to  what  to  apply  that  to?        A.  No. 

Q.  Just  gave  you  $5,000  generally? 

A.  Gave  us  a  check. 

Q.  When  is  your  next  payment? 

A.  On  December  10th,  $1,000'. 

Q.  December, — you  have  overlooked  one,  haven't 
you,— July?        A.  July  19th,  $1,000.00. 

Q.  Did  he  give  you  any  instructions  as  to  how  to 
apply  that  check?        A.  No. 

Q.  When  is  your  next  payment? 

A.  On  December  10th. 

Qi.  1918?       A.     1918. 

Q'.  How  much?        A.  $1,000.00. 

Q.  Who  gave  you  that  money? 

A.  Why,  that  was  paid  to  us  through  Mr.  Gates, — 
it  was  paid  to  [89 — 15]  Mr.  Gates  by  Mr.  Shat- 
tuck. 

Q.  Mr.  Shattuck  was  then  the — 

A.  He  was  then  manager  of  the  Craig  Lumber 
Company, — at  least  he  had  charge  of  their  affairs. 

Q.  Is  that  the  last  payment  that  you  received? 

A.  Yes. 

Q.  Now,  all  of  these  articles  of  merchandise  were: 
shipped  by  you  to  the  Craig  Lumber  Company,  were 
they  not  ?        A.  Yes. 

Q.  I  notice  some  of  these  letters  are  signed  by  Mr. 
vTromble  personally,  but  you  were  doing  businss  all 
that  time  with  the  Craig  Lumber  Company? 

A.  Yes. 

The  COURT. — ^You  had  no  personal  business  with 
Mr.  Tromble? 
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Mr.  HELSELL.— Take  the  witness.  ; 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  Mr.  Corbet,  in  what  business  was  the  Hills- 
Corbet  Company  engaged  in  1917? 

A.  Selling  sawmill  machinery. 

Qi.  You  carried  a  stock  of  your  own  ? 

A.  Yes,  a  small  stock. 

Q.  You  were  also  engaged  in  installing  it,  weren't 
you?        A.  Yes. 

Q.  iSelling  and  installing?!        A.  Yes. 

Q.  In  carrying  on  that  business,  did  you  supply 
the  machinery  out  of  your  own  stock  as  a  rule  ? 

A.  No. 

Q'.  As  a  rule,  then,  when  you  got  a  contract  such 
as  has  been  introduced  in  evidence  here  with  the 
Craig  Lumber  Company,  you  went  out  in  the  market 
and  bought  machinery  to  fulfill  the  contract  ? 

A.  Yes.         [90—16] 

Q.  And  you  charged  a  percentage  on  that  ? 

A.  No ;  as  a  rule,  we  charged  a  given  price  for  it. 

Q.  Yes,  as  a  rule  you  charged  a  given  price  for  it. 
Now,  in  this  instance,  the  machinery  that  is  men- 
tioned in  your  petition  here,  did  you  have  that  on 
hand  at  the  time  the  contract  was  made? 

A.  One  or  two  machines. 

Q.  This  sawmill  machinery — 

A.  We  had  one  or  two  of  the  machines  on  hand. 

Q.  Do  you  know  what  you  had  on  hand? 

A.  I  don't  recall  just  now, — I  think  there  was  a 
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saw,  but  I  cannot  tell  just  what  else. 

Q:.  A  saw'?'        A.  Yes. 

Q.  Do  you  know  which  saw  that  was  ? 

A.  A  Berlin  re-saw. 

Q.  What  have  you  got  that  priced  at? 

Mr.  HELSELL.— It  is  the  first  item  on  the  bill  of 
particulars,  Mr.  Cobb. 

Q.  (By  Mr.  COBB.)  One  Berlin  number  283  re- 
saw^,  $603.50.  What  other  machinery  besides  did  you 
have  on  hand — besides  that? 

A.  I  cannot  tell  you  just  now. 

Qi.  How  is  that?  '; 

A.  I  cannot  tell  you  just  now. 

Q.  Did  you  have  any  to  speak  of  ? 

A.  Very  little. 

Q.  Most  of  it  you  w^ent  out  in  the  market  and 
bought  for  the  purpose  of  complying  with  this  con- 
tract?       A.  Yes. 

Q:.  And  you  charged  first  15  per  cent  working  ex- 
pense on  that,  and  the  10  per  cent  profit?        A.  Yes. 

Q.  Now,  under  this  contract  the  Hills-Corbet  Com- 
pany obligated  itself  that  the  mill  as  completed 
should  not  exceed  $32,125.00  cost;  is  that  right? 

A.  Yes,  $32,125.00.     [91—17] 

Q.  $32,125.00,  that  was  to  be  the  total  cost? 

A.  Yes.  ; 

Q.  That  included  the  labor?        A.  Yes. 

Q.  And  everything  that  entered  into  it.  Now,  the 
total  of  the  invoices  that  you  say  you  sent  to  them, 
on  your  bill  of  particulars  here,  under  the  contract 
was  $31,780.40, — what  does  that  represent  ? 
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A.  That  represents  the  cost  of  the  machinery  at 
Seattle. 

Q.  Anything  else? 

A.  With  our  profit  added  to  it. 

Q.  That  has  your  profits  added  to  it?        A.  Yes. 

Q.  That  has  first  15  per  cent  added  to  it  and  then 
10  per  cent? 

A.  That  15  per  cent  is  part  of  the  cost. 

Q.  That  is  your  operating  expenses  in  Seattle  ? 

-^.   JL  es.  , 

Q.  Covered  by  an  estimate  of  that  much.  Does 
that  include  any  labor?        A.  No. 

Q.  Doesn't  include  any  of  the  work  at  the  mill? 

A.  No. 

Q.  Installing  it?        A.  No. 

Q.  Now,  I  see  under  the  contract  you  were  to  in- 
stall that  at  your  own  expense  at  the  mill  ? 

A.  Yes. 

Q.  Pay  for  the  labor?        A.  Yes. 

Q.  Now,  did  you  send  them  any  money  to  pay  those 
laborers?        A.  No. 

Q.  How  was  that  labor  taken  care  of? 

A.  The  Craig  Lumber  Company  was  to  pa}^  that. 

Q.  And  whatever  they  paid  was  to  be  credited  on 
the  cost  of  the  mill  to  them  by  you?     [92 — 18] 

A.  Yes. 

Q.  That  was  the  arrangement? 

A.  The  arrangement  was  that  we  were  to  send 
them  bills  at  the  end  of  each  month  for  all  the  labor 
and  they  were  to  pay  that. 

Q.  And  that  was  to  be  credited  on  the  $32,125.00? 
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A.  Yes. 

Q.  Because  you  had  obligated  yourselves  to  pay 
thatf        A.  Yes. 

Q.  That  arrangement  was  simply  made  for  con- 
venience. I  see  here  that  you  put  in  a  credit  to  the 
Craig  Lumber  Company  for  $6,443.76  for  labor  paid 
by  them — that  entered  into  part  of  the  cost  of  the 
mill,  did  it  ?        A.  Yes. 

Q.  Now,  you  have  mentioned  these  extras  that 
were  sent  when  ordered — you  also  charged  the  15  and 
the  10  per  cent  on  those,  too^ 

A.  Why,  in  the  arrangement  we  made  with  Mr. 
Tromble  we  said  we  would  charge  for  extras  just 
as  w^e  had  arranged  to  do  in  the  contract — instead 
of  charging  an  arbitrary  price  we  would  furnish  him 
all  the  extras  he  needed  there  in  the  construction  of 
the  mill  on  the  same  terms  as  the  other  machinery. 

Q.  And  so  that  was  done?        A.  Yes. 

Q.  Did  you  keep  any  books  down  there  at  all  other 
than  these  documents  you  sent  in? 

A.  We  had  books ;  yes. 

Q.  What  books? 

A.  Journal,  cash-book  and  ledger. 

Ql  Have  you  got  those  books  with  you  ? 

A.  Yes. 

Q.  Let's  see  them.        A.  Here  is  the  journal. 

Q.  Now,  in  keeping  your  books  you  just  kept  a 
general  account  with  the  Craig  Lumber  Company? 

A.  Yes.     [93—19] 

Q.  Didn't  make  any  distinction  in  charges  and 
credits  there  at  all,  whether  it  was  on  the  contract 
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or  anything  else?        A.  No. 

Q.  It  was  kept  as  a  general  account?        A.  Yes. 

Q,.  That  is  the  way  your  books  were  kept  and  the 
business  run?        A.  Yes. 

Q.  And  at  the  time  that  you  bought  all  of  this  ma- 
chinery, except  that  re-saw  that  you  have  mentioned, 
you  bought  it  for  the  purpose  of  sending  it  to  Craig 
to  comply  with  your  contract  with  the  Craig  Lumber 
Company?        A.  Yes. 

Q.  Now,  I  am  going  to  ask  the  indulgence  of  the 
Court, — it  may  not  be  proper  cross-examination,  but 
I  think  the  Court  realizes  the  position  I  am  in  as 
attorney  for  the  trustee — I  know  nothing  about  this, 
and  I  want  to  examine  Mr.  Corbet.  I  have  given 
him  full  opportunity  to  examine  these  books  and  I 
want  to  ask  about  certain  items  on  these  books — I 
have  called  attention  to  these,  isn't  that  correct? 

Mr.  CORBET.— I  think  so. 

Mr.  HELSELL.— What  is  correct? 

Mr.  COBB. — That  I  gave  him  full  access  to  them. 

Mr.  HELSELL.— Oh,  yes. 

Q.  (By  Mr.  COBB.)  Under  date  of  September 
30th,  journal  page  30,  there  is  a  charge  against  you  by 
the  Craig  Lumber  Company  of  $1745.00 — were  you 
ever  able  to  find  out  anything  about  that?  Refer- 
ring to  the  journal  and  the  items  in  connection  with 
it,  can  you  ascertain  anything  about  what  that  charge 
was  for — ^whether  it  was  correct  or  not  ? 

Mr.  HELSELL. — Read  what  is  in  the  journal. 

Mr.  COBB.— Hills-Corbet  Company  (Cloudy), 
list  of  checks  paid  June  13,  1918,  $100.00. 
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The  WITNESS.— I  have  no  record  of  that  at  all. 

Mr.  HELSELL.— You  don't  know  what  that  is? 

The  WITNESS.— I  don't  know  anything  about 
that.     [94—20] 

Q.  (By  Mr.  COBB.)  You  know  nothing  of  that 
at  all?        A.  No. 

Q.  $1745.00— maybe  Mr.  Cloudy  may  be  able  to 
explain  it.  I  know  nothing  about  it,  of  course. 
Now,  I  hand  you  a  check  dated  January  5,  1918, 
payable  to  the  Hills-Corbet  Company  by  F.  A. 
Cloudy,  and  ask  you  if  you  know  anything  about  that 
— what  it  was  given  for? 

A.  Why,  I  suppose  that  is  a  check — 

Mr.  HELSELL. — He  asked  you  if  you  knew — 
don't  conjecture. 

A.  I  don 't  know  anything  about  it  personally.  Mr. 
Cloudy  can  explain  that. 

Q.  (By  Mr.  COBB.)  You  don't  know  anything 
about  that  personally?        A.  No. 

Q,  Do  you  know  anything  about  it  from  any  of 
your  business  associates  who  were  handling  this  busi- 
ness for  you?        A.  No. 

Q.  Or  anybody  that  was  employed  by  you? 

A.  I  was  told  by  Mr.  Cloudy  what  it  was  for. 

Q.  Mr.  Cloudy  handled  it,  did  he?        A.  Yes. 

Qi.  As  your  agent?        A.  Yes. 

Q.  What  was  it  for  then? 

Mr.  HELSELL. — Do  you  want  him  to  give  hear- 
say testimony? 

Mr.  COBB. — Gotten  from  his  agent. 
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Mr.  HELSELL. — You  never  saw  the  check  before, 
did  you  ? 

The  WITNESS.— Never  did. 

Mr.  HELSELL. — I  object  to  him  telling  some- 
thing that  Mr.  Cloudy  told  him  about  it.  Mr.  Cloudy 
is  right  here  to  explain  it  himself, — he  does  not  know 
that  that  is  the  same  check. 

The  COURT.— I  tliink  you  had  better  put  Mr. 
Cloudy  on  the  stand  for  that. 

Mr.  COBB. — Very  well,  I  won't  cross-examine  on 
this  any  further. 

Q.  (By  Mr.  COBB.)  Now,  in  your  bill  of  partic- 
ulars here  you  have  the  company  credited  with 
$19,943.82  cash,  and  you  have  given  [95 — 21]  the 
items  in  it, — you  don't  mean  the  Court  to  understand 
that  that  is  all  the  money  the  Craig  Lumber  Com- 
pany has  paid  for  the  construction  of  that  mill  under 
this  contract? 

A.  That  is  all  the  cash  that  they  have  paid  us. 

Q.  Is  that  all  that  they  have  paid  on  account  of 
the  contract? 

A.  That  is  the  only  cash  they  have  paid  us.  In 
addition  to  that  they  have  paid  the  labor. 

Q.  Taken  care  of  that  up  there  which  you  were 
under  obligations  to  perform  for  them?        A.  Yes. 

Q:.  Now,  in  your  bill  of  particulars  you  claim  a 
total  balance  here  in  your  favor  of  $11,257.29,  is  there 
that  much  owing  you? 

A.  I  believe  that  has  been  reduced  a  little  by  the 
change  that  has  been  made  in  that. 

Q.  How  much  has  it  been  reduced,  and  how? 
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A.  Why,  the  labor  charges  have  been  reduced. 

Q.  What  is  that? 

A.  The  labor  charge  has  been  reduced  some. 

Q.  The  labor  charges  had  not  been  made  at  that 
time — that  is  credits  to  the  Craig  Lumber  Company 
for  labor  that  they  had  paid  that  you  didn't  have  at 
the  time  this  bill  was  made  up  ?        A.  Yes. 

Mr.  HELSELL.— The  labor  is  credited  in  there— 
$6,443.76. 

Mr.  COBB. — I  know,  but  he  says  there  are  other 
labor  charges,  as  I  understand,  that  have  been  cred- 
ited since. 

The  WITNESS.— No,  no  other  labor— that  has 
been  revised  a  little. 

Q.  Well,  that  balance,  whatever  it  may  be,  is  made 
up  then  of  the  entire  charges  on  the  contract  and 
on  the  extras,  and  then  the  entire  credits  that  you 
have  given  to  the  Craig  Lumber  Company? 

A.  Yes. 

Q.  In  other  words,  it  is  a  balance  struck  on  this 
Avhole  account,  which  includes  everything? 

A.  Yes. 

Q.  You  don't  know  how  much  of  that  is  due  on  the 
purchase  price  of  [96 — 22]  the  machinery,  do 
you?        A.  I  don't  know  just  now;  no. 

Q.  Nor  how  much  of  it  is  due  on  the  extras.  Now, 
then,  some  of  these  extras  that  you  have  charged 
there  were  to  replace  certain  articles  that  were  fur- 
nished under  contract  and  were  lost  when  the  dock 
went  down?        A.  Yes. 

Q.  And  the  items  that  were  lost  at  that  time  are 
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also  charged  in  there  to  the  Craig  Lumber  Company, 

are  they?        A.  Yes. 

Q.  So  that  those  items  called  for  in  the  contract 
are  duplicated — once  as  nnder  the  contract  and  once 
as  extras?        A.  Yes;  those  extras  were  paid  for. 

Q.  Yes,  but  they  enter  into  the  general  account 
that  is  extras  in  this  bill  of  particulars?        A.  Yes. 

Mr.  COBB.— That  is  all. 

Redirect  Examination. 
(By  Mr.  HELSELL.) 

Q.  Just  one  question,  Mr.  Corbet — all  of  the 
machinery  and  other  property  bought  by  you  and 
shipped  to  the  Craig  Lumber  Company  at  Craig, 
Alaska,  were  bought  by  you  in  your  own  name  in 
Seattle,  were  they  not?        A.  Yes. 

Q.  On  your  own  money?        A.  Yes. 

Q.  You  pledged  your  own  credit?        A.  Yes. 

Q.  And  they  were  charged  to  you  ?        A.  Yes. 

Mr.  HELSELL.— That  is  all. 

(Witness  excused.)     [97—23] 

Testimony  of  F.  A.  Cloudy,  for  Petitioner. 

P.  A.  CLOUDY,  introduced  as  a  witness  on  behalf 
of  the  petitioner,  being  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  tes- 
tified as  follows: 

Direct  Examination. 
(By  Mr.  HELSELL.) 
Q.  Mr.  Cloudy,  your  name  is  P.  A.  Cloudy  ? 
A.  Yes,  sir. 
Q.  What  is  your  business  ? 
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A.  Directing  engineer. 

Q.  Have  you  been  familiar  for  some  years  with 
the  sawmill  business?        A.  Yes,  sir. 

Q.  You  were  employed,  were  you  not,  by  the  Hills- 
Corbet  Company  to  install  the  machinery  for  the 
Craig  Lumber  Company  ?        A.  Yes,  sir. 

Q.  Did  you  take  a  crew  of  men  from  Seattle, 
Washington,  to  Craig,  Alaska,  for  the  purpose  of  in- 
stalling that  machinery?        A.  Yes,  sir. 

Q.  About  when  did  you  arrive  in  Craig,  Alaska? 

A.  About  the  2d  of  December,  1917. 

Q.  Now,  you  had  a  copy  of  that  blue-print  with 
you,  did  you  ?         A.  I  did. 

Q.  I  will  show  you  the  blue-print  attached  to 
Plaintiff's  Exhibit  ^^A,"  and  ask  you  if  this  is  the 
blue-print  a  copy  of  which  you  had?        A.  Yes,  sir. 

Q.  Will  you  explain  to  the  Judge  in  general  what 
work  you  had  to  do  under  that  contract?  Just  ex- 
plain the  meaning  of  this  blue-print  as  well  as  you 
can. 

A.  Under  the  terms  of  the  contract, — this  is  the 
line  of  the  old  building — that  line  indicates  the  old 
building — also  this  dotted  line  here  is  part  of  the  old 
building,  and  this  dotted  line  is  part  of  the  old  build- 
ing ;  and  under  the  terms  of  the  contract  we  were  to 
extend  that  building  20  feet  in  length,  and  32  feet  6, 
25  feet  3,  and  18  feet  6  in  width. 

Q.  Were  you  to  build  a  planing  mill?     [98 — 24] 

A.  Yes ;  18  feet  6  by  59  feet  6,  comprised  the  plan- 
ing-mill. 

Q.  Were  you  to  build  a  dry  kiln? 
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A.  We  were  to  build  a  dry  kiln  104  feet  no  inches 
long,  by  21  feet  no  inches  wide. 

Q.  Were  you  to  build  a  boiler-house  ? 

A.  The  boiler-house,  18  feet, — 

Q.  Never  mind  the  dimensions, — show  the  Judge 
where  it  is.        A.  Right  here. 

Q.  And  you  were  to  install  certain  machinery  in- 
side of  the  buildings?        A.  Yes,  sir. 

Mr.  HELSELL. — Now,  laying  that  aside  for  a 
minute, — the  blue-print,  I  might  say,  calls  for  the 
erection  of  the  buildings  above  the  foundations,  and 
so  does  the  contract, — the  contract  says  that  the  pur- 
chaser, or  the  Craig  Lumber  Company,  has  to  drive 
the  foundations — the  pile  foundations,  and  furnish 
the  piles. 

Q.  When  you  got  there  did  you  find  any  founda- 
tions laid? 

A.  No  new  foundations.  The  only  foundation 
that  was  laid  would  be  the  foundation  under  the  20- 
foot  extension  to  the  old  sawmill  building. 

Q.  Did  you  find  any  lumber  there  for  you  to  do 
business  with?        A.  Practically  none. 

Q.  Who  was  there  when  you  got  there,  represent- 
ing the  Craig  Lumber  Company  ? 

A.  Mr.  P.  J.  Tromble. 

Q.  Did  he  give  you  any  instructions  after  you  ar- 
rived there  as  to  what  he  wanted  done  ? 

A.  Yes,  he  did. 

Q.  Did  he  make  any  changes  in  the  plans  ? 

A.  Yes.  •    ' 

Q.  What  were  they  ? 
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Mr.  COBB. — I  object  to  that — there  is  nothing  of 
that  kind  in  the  pleadings. 

Mr.  HELSELL.— We  show  the  amount  of  labor 
that  is  chargeable  to  us,  [99 — 25]  and  we  have  a 
right  to  show  how  we  arrived  at  that  sum. 

The  COURT.— Yes,  I  think  so,  Mr.  Cobb,  if  the 
changes  were  made  under  the  direction  of  the  Craig 
Lumber  Company. 

A.  Yes,  he  did. 

Q.  What  changes  did  he  direct  you  to  make? 

A.  He  wanted  the  roof  raised  over  the  entire  build- 
ing— to  make  one  roof  cover  both  the  planing-mill 
and  the  sawmill. 

The  COURT. — ^What  part  of  your  claim  is  this 
going  to  refer  to, — the  labor  part  of  it? 

Mr.  HELSELL. — Yes,  the  labor — to  show  what 
labor  was  done  that  was  not  under  the  contract. 

Q.  You  might  explain  to  the  Court  what  he  wanted 
you  to  do,  and  what  you  did  do  in  the  way  of  build- 
ing an  entire  new  roof  over  the  mill. 

A.  The  old  building  was  about  32  feet  high  at  the 
peak,  and  at  the  eaves  where  the  sawmill  property 
terminated  and  the  planing-mill  would  start  it  was 
8  feet  above  the  platform  or  floor,  then  the  planing- 
mill  roof  would  be  flat, — he  said  he  would  rather  have 
it  all  under  one  roof,  and  that  would  give  him  a 
stretch  over  the  planing-mill  for  box  shooks  and  also 
over  this  end  of  the  sawmill. 

Q.  I  show  you  a  little  sketch — did  you  prepare 
that?        A.  I  did. 

Q.  Does  that  indicate  what  you  actually  did  do  ? 
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A.  Yes,  sir, 

Q.  You  give  the  line  of  the  present  roof,  and  then 
the  line  of  the  raised  roof  ?        A.  Yes,  sir. 

Q.  And  you  ran  it  clear  over  until  it  went  across 
and  covered  the  planing-mill  ?        A.  Yes,  sir. 

Mr.  HELSELL.— I  offer  that  in  evidence  for  the 
purpose  of  illustrating  his  testimony. 

Mr.  COBB.— When  did  you  make  this?  [100— 
26] 

The  WITNESS.— Along  about  the  first  week  in 
December,  1917. 

Mr.  COBB.— This  plat? 

The  WITNESS.— Yes. 

(Whereupon,  there  being  no  objection,  said  sketch 
was  received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit '^I.") 

Q.  What  other  changes  did  Mr.  Tromble  order  ? 

A.  Changes  in  the  engine  foundation. 

Q.  What  changes  did  that  consist  of,  in  the  engine 
foundation  ? 

A.  I  think  he  wanted  the  engine  set  on  a  concrete 
foundation,  and  we  were  to  build  the  foundations  of 
wood. 

Q.  Just  state  to  the  Judge  in  general  the  classes  of 
work  that  you  had  to  do  that  were  not  under  the  con- 
tract. 

Mr.  COBB. — I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness.  Let  him  say  what  was  done, 
and  it  is  for  the  Court  to  say  whether  it  was  under 
the  contract  or  not. 

Mr.  HELSELL. — He  can  state  his  opinion — the 
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Court  does  not  need  to  follow  it  unless  the  Court 
takes  the  same  view  of  the  contract  that  he  does.  He 
can  give  his  opinion  of  what  labor  was  not  under  the 
contract,  and  the  Judge  can  follow  it  or  not,  as  he 
sees  fit. 

The  COUET.— No,  I  do  not  think  so,— let  him  tell 
what  he  did. 

Mr.  HELSELL. — As  long  as  the  Court  knows  my 
purpose  in  getting  at  it,  that  is  all  there  is  to  it. 

Q.  What  different  kinds  of  work  did  you  have  to 
do  when  you  arrived  there  ? 

A.  The  first  thing  I  had  to  do  was  to  take  some  men 
and  re-construct  a  bunkhouse  and  the  dining-room 
attached  to  the  bunkhouse,  then  had  to  saw  lumber, 
and  repile  a  lot  of  lumber  that  was  in  the  way,  that 
I  had  to  move  before  I  could  take  care  of  the  new 
lumber,  clear  off  platforms  of  snow,  saw  wood  for  the 
cookhouse,  lay  piping  for  the  cookhouse,  and  had  to 
take  charge  of  the  crew  in  the  cookhouse. 

Q.  Go  ahead — what  about  the  foundations? 

A.  For  the  foundations,  had  to  clear  off  ground, 
remove  snow,  clear  the  ground,  excavate  for  mud  sills, 
strengthen  up  the  [101 — 27]  foundation  under 
the  mill  that  had  been  knocked  out  by  drift  logs. 

Q.  Did  Mr.  Tromble,  the  manager  or  president  of 
the  Craig  Lumber  Company,  have  no  crew  there  at 
all?        A.  He  had  no  men  there  at  all. 

Q.  So  you  had  to  do  with  your  own  crew  practic- 
ally all  the  work — 

Mr.  COBB. — I  object  to  your  leading, — let  him 
state  what  he  did. 
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Q.  Did  your  crew,  then,  do  all  the  work  that  was 
done  there  ?        A.  They  did. 

Q.  And  did  you  keep  a  record  of  the  time  of  your 
men,  and  keep  track  of  the  various  kinds  of  work 
which  they  did?        A.  I  did. 

Q.  Now,  I  will  show  you  a  package  of  time  sheets 
and  ask  you  what  they  are. 

A.  They  are  the  time  sheets  kept  by  myself  of  the 
men. 

Q.  Of  the  men  of  your  crew  ?        A.  Yes,  sir. 

Mr.  HELSELL. — I  will  offer  them  in  evidence. 

Q.  (By  Mr.  HELSELL.)  What  period  of  time 
do  these  sheets  cover  ? 

A.  Part  of  November  and  December,  1917. 

Q.  These  were  kept  by  you  and  were  classified  ac- 
cording to  the  different  kinds  of  labor  that  they  did  ? 

A.  Yes,  sir. 

Q.  And  you  carry  the  rate  of  pay  and  everything 
right  here  ?        A.  Yes. 

Mr.  HELSELL. — I  offer  them  in  evidence  as  one 
exhibit. 

(Whereupon,  there  being  no  objection,  the  said 
sheets  were  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  ^^  J.") 

Q.  What  is  this,  Mr.  Cloudy?  (Handing  book  to 
witness.) 

A.  It  is  a  time  book  which  I  kept. 

Q.  That  shows  the  time  from  when  to  when? 

A.  January,  1918,  to  April,  1918. 

Q.  Four  months  in  1918?        A.  Yes,  sir. 

Q.  January  to  April,  inclusive? 
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A.  Yes,  sir.     [102—28] 

Q.  That  shows  the  time  of  your  crew  of  men  that 
you  brought  up  there?        A.  Yes. 

Q.  And  the  rate  of  pay? 

A.  And  the  rate  of  pay;  yes,  sir. 

Q.  So  that  from  this  book  can  be  segregated  the 
various  classes  of  labor  which  they  worked  upon? 

A.  Yes,   sir. 

Mr.  HE'LiSELL.— I  offer  this  in  evidence. 

Mr.  COBB.— All  right. 

(Whereupon  said  book  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ^^K.") 

Q.  Referring  to  this  time-book.  Exhibit  ^^K,"  you 
have  in  little  initials  the  various  kinds  of  work — 
S.  M.,  etc.?        A.  Yes,  sir. 

Q.  And  you  have  in  the  back  of  the  book  the  key 
to  that,  have  you  not?        A.  Yes,  sir. 

Q.  And  when  you  say  in  your  time-book,  or  on 
your  time-cards,  sawmill,  what  do  you  mean — what 
kind  of  work  was  that? 

A.  That  was  work  in  the  sawmill  cutting  lumber. 

Q.  Cutting  lumber?       A.  Yes,  sir. 

Q.  And  when  you  use  the  term  '^Shoveling 
snow,"  where  was  that  work  done,  and  what  was 
it  for? 

A.  Out  in  front  of  the  mill,  shoveling  snow  to 
make  room  for  the  lumber,  and  shoveling  it  from 
the  ground  before  starting  the  work  on  the  founda- 
tion. 

Q.  Getting  it  cleared?        A.  Yes,  sir. 

Q.  Wood  for  cook-house — of  course  that  speaks 
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for  itself.     Brick    from    Eevilla,    what   does  that 

mean? 

A.  I  had  my  crew  longshoring,  in  other  words, 
taking  the  brick  and  cargo  from  the  ship's  sling  and 
storing  it  on  the  dock.     [103 — 29] 

Q.  Removing  boilers,  what  does  that  include? 

A.  Taking  the  boilers  from  the  dock  to  the  mill 
property. 

Q.  Sort  of  hauling  them  from  the  end  of  the  dock 
where  you  took  them  off  the  ship  to  the  site  of  the 
mill?        A.  Yes,  sir. 

,Q.  Dry  kiln  foundation,  what  was  that  ? 

A.  That  was  work  on  the  dry  kiln  foundation. 

Q.  What  did  it  consist  of  ? 

A.  Eixcavating  for  mudsills,  laying  of  the  mud- 
sills and  the  floor  sills. 

Q.  Riemoving  lumber? 

A.  That  was  labor  necessary  to  remove  lumber 
from  the  proposed  site  of  the  dry  kiln, — they  had 
piled  lumber  there  and  it  had  to  be  moved. 

Q.  Water-pipe,   and  replacing, — ^what  is  that? 

A.  That  was  after  a  heavy  frost,  we  had  to  take 
out  the  pipe,  connected  from  Lindenburger's  can- 
nery— the  pipe-line  to  the  cookhouse  of  the  Craig 
Lumber  Company  froze  up,  and  we  had  to  take 
it  out  and  replace  it. 

Qi.  Now,  you  have  a  general  item  called  mill  roof, 
what  does  that  include? 

A.  That  is  work  on  the  mill  roof,  putting  on 
sheathing — rafters  and  sheathing. 

Q.  And  also  includes  raising  the  roof,  does  it? 
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A.  In  part,  yes,  sir. 

Q.  Then  you  have  another  item,  called  clearing 
platform;  what  does  that  include? 

A.  That  was  a  job  clearing  the  platform  to  make 
room  for  the  extension  in  front  of  the  sawmill- 
lumber  piled  up  there  promiscuously. 

Q.  Moving  engine,  what  does  that  mean? 

A.  That  was  removing  engine  from  the  dock  to 
the  mill  site. 

Q.  Then  you  have  an  item  here  called  lumber 
order,  what  does  that  mean  ? 

A.  They  had  one  of  my  men  filling  an  order  of 
lumber  that  was  [104 — 30]  sold  to  a  customer  of 
the  Craig  Lumber  Company. 

Q.  You  have  an  item  here  removing  machinery 
from  dock — that  speaks  for  itself,  I  suppose? 

A.  Yes,  sir ;  from  the  dock  to  the  site  of  the  mill. 

Q.  From  the  ship's  sling  to  the  mill  site? 

A.  No;  it  was  unloaded  on  the  dock — that  was 
some  machinery  that  had  arrived  before  I  did. 

Q.  I  see  you  have  here  an  item  marked  gravel, 
what  is  that — sand  and  gravel — include  those  two 
together. 

A.  That  is  for  shoveling  gravel  aboard  the  scow 
and  then  unloading  at  the  mill  site. 

Q.  What  was  that  gravel  for? 

A.  EtLgine  foundations. 

Q.  Removing  engine? 

A.  That  is  another  engine — there  were  two  en- 
gines— from  the  dock  to  the  mill  site. 

Q.  You  have  an  item  here  called  mill  foundation? 
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A.  That  was  an  item  I  spoke  of  a  while  ago  where 
a  drift  log  had  knocked  out  some  foundation  under 
the  old  mill,  which  it  was  necessary  for  us  to  re- 
place. 

Q.  You  have  an  item  here  called  boiler-house 
foundation — what  was  that? 

A.  That  was  work  necessary  to  clear  the  ground 
and  remove  an  old  tank,  and  a  lot  of  old  wood  that 
was  burned  up— necessary  for  the  foundation  of  the 
boiler-house. 

Q.  You  have  an  item  called  tearing  down  saw- 
mill— ^what  is  that? 

A.  That  is  tearing  out  the  old  building  after  the 
new  building  had  been  erected  over  it. 

iQ.  The  old  roof,  you  mean? 

A.  The  old  roof  and  some  of  the  superstructures. 

Q.  You  have  an  item  here,  papering  mill  roof? 

A.  That  was  applying  the  paper  covering. 

Q.  I  see,  and  the  mill  roof  proper  would  be  labor 
on  the  mill  roof?        A.  Yes,  sir.     [105 — 31] 

Q.  Trussing  mill, — ^you  have  an  item  called  truss- 
ing mill,  what  is  that? 

A.  That  is  after  the  mill  was  partially  completed 
Mr.  Tromble  decided  that  he  would  like  to  have 
a  plate  or  beam — cords,  we  call  them,  directly  over 
the  sawmill  deck  and  carriage  raise,  to  enable  them 
to  take  larger  logs  into  the  mill, — some  of  the  logs 
were  10  feet  in  diameter. 

Q.  I  show  you  a  little  sketch — ^what  is  that? 

A.  It  is  a  sketch  I  gave  my  millwright  or  car- 
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penter  to  work  from  in  raising  the  cords,  to  allow 

them  to  get  those  logs  in. 

Q.  That  shows  what  you  did  in  trussing  the  mill? 

A.  Yes,  sir. 

Mr.  HEiLSELL.— I  offer  that  in  evidence. 

Mr.  COBB.— For  what  purpose? 

Mr.  HELSEiLL.— Why,  this  is  extra  labor  that 
was  not  called  for  by  the  contract. 

Mr.  COBB. — I  don't  know  whether  it  is  or  not. 
You  haven't  proved  it. 

Mr.  HELSE'LL.— He  testified  to  it— that  Mr. 
Tromble  ordered  it. 

The  COURT.— It  will  be  admitted  as  illustrating 
the  witness'  testimony. 

(Whereupon  said  sketch  was  received  in  evidence 
and  marked  Plaintiff's  E^xhibit  ^^L.") 

'Q.  You  have  an  item  marked  carriage — what  is 
that? 

A.  It  was  necessary  to  overhaul  the  carriage. 
We  were  not  to  do  any  work  on  the  carriage,  but  the 
carriage  was  in  a  dilipidated  condition,  and  he 
asked  to  have  it  overhauled,  so  I  did  so. 

Q.  You  say  he  did,  you  mean  Tromble? 

A.  Yes,   sir. 

Q.  You  have  an  item  here  marked  logging,  what 
is  that? 

A.  That  was  some  logs  that  were  removed  from 
the  site  of  the  dry  kiln. 

Q.  To  clear  a  floor  space  ?        A.  A  clear  area. 

Q.  You  have  an  item  marked  Stevens'  residence, 
what  is  that? 
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A.  That  was  some  work  necessary  to  be  done  at 
Henry  Stevens'  residence,  an  uncle  of  Mr.  Trom- 
ble's.     [106—32] 

Q.  Had  that  anything  to  do  with  the  Craig  Lum- 
ber Company — did  the  Craig  Lumber  Company  own 
his  residence?         A.  No. 

Q.  Mr.  Tromble  ordered  the  work  done? 

A.  Ordered  the  work  done. 

Q.  Pipe-line  to  cookhouse,  what  is  that? 

A.  Reconstructing  after  another  heavy  frost. 

Q.  You  have  an  item  here  marked  brick  shed? 

A.  Constructing  a  shed  over  the  brick  on  the 
dock. 

Q.  You  have  an  item  here  called  log  slip,  what  is 
that? 

A.  Building  a  log  slip  to  the  mill  from  the  pond. 

Q.  You  have  an  item  here  called  log  pond,  what 
is  that? 

A.  Arranging  boom  sticks  and  dolphin  piles  on 
the  pond  for  receiving  logs. 

Q.  You  have  an  item  called  water-tank,  what  is 
that? 

A.  Erecting  a  water-tank  in  connection  with  the 
mill,  for  storage. 

Q.  Were  all  of  these  items  of  labor  done  at  any- 
body's request?        A.  Tromble 's. 

Q.  He  ordered  them,  did  he?        A.  Yes,  sir. 

Q.  Tell  the  Court  why  it  was  necessary  to  re- 
order all  the  brick  and  a  new  generator. 

A.  Why,  the  first  shipment  broke  the  dock  and 
fell  into  the  water. 
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Q.  At  Craig,  Alaska? 

A.  At  Craig;  yes,  sir. 

Q.  Whose  dock  was  it  on? 

A.  It  was  on  the  Company's. 

Q.  Why  did  it  fall  into  the  water? 

Mr.  COBB. — I  object  to  that  as  irrelevant  and 
immaterial,  why  it  fell  into  the  water — it  isn't  a 
damage   suit. 

Mr.  HEiLS'ElLL. — ^The  question  of  who  was  to  pay 
for  it,  is  all. 

The  COURT. — As  negativing  the  idea  that  any- 
body is  responsible  but  the  Craig  Lumber  Company 
themselves  ? 

Mr.  HELSELL.— That  is  the  idea. 

Mr.  COBB. — ^That  isn't  in  the  pleadings  here. 
[107—33] 

The  COURT. — It  is  in  the  pleadings  with  certain 
charges  for  labor  and  certain  charges  for  material — 
it  is  all  put  in  together,  and  there  are  certain 
moneys  paid  for  it.  This  is  segregating  it,  seeing 
how  much  comes  under  the  contract  and  how  much 
does  not  come  under  the  contract.     Proceed. 

Q.  (By  Mr.  HELSELL.)  Why  did  it  fall  in 
the  water, — how  did  it  come  to  fall  in  the  water? 

A.  The  dock  was  very  frailly  built. 

Q.  Well,  did  the  dock  give  way?        A.  Yes,  sir. 

Q.  Collapsed,  did  it?        A.  The  dock  collapsed. 

Q.  What  did  you  lose  by  the  collapse  of  the  dock? 

A.  72,000   brick. 

Q.  Did  you  lose  all  of  the  brick  that  was  shipped 
up  there  on  the  first  shipment? 
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A.  Practically   all. 

Q.  What  else  did  you  lose? 

A.  Lime,   fire   clay — 

Q.  Any  machinery?         A.  Dynamo  generator. 

Q.  Generator,  you  mean — anything  else, — ^how 
about  a  boiler  front? 

A.  Yes,  two  boiler  fronts,  and  some  grate  bars. 

iQ.  Now,  you  have  marked  as  an  extra  invoice 
No.  280,  on  January  24,  142  sacks  superior  cement 
— state  to  the  Court  what  that  cement  was  used 
for.     A.  For  the  engine  foundations. 

Q.  Concrete  foundations?        A.  Yes,  sir. 

Q.  We  have  marked  as  an  extra  here  invoice  No. 
288,  one  transfer  truck — state  to  the  Court  what 
that  was. 

A.  That  was  a  truck  Mr.  Tromble  wanted  in- 
stalled to  convey  the  lumber  from  the  dry  kiln  to 
the  planer,  and  that  would  avoid  handling  the  dry- 
kiln  trucks  or  small  hand-trucks  and  conveying  the 
lumber  around  to  the  planer^ — it  would  be  trans- 
ferred on  that  transfer  truck,  that  is,  as  a  whole. 
[108—34] 

Q.  Then  we  have  invoice  No.  290,  one  smoke- 
stack, 30x40,  and  17  grate  bars — what  were  they 
for? 

A.  That  is  for  a  small  boiler  that  was  on  the 
ground.  The  stack  had  rotted  away  and  fell  and 
he  wanted  that  small  boiler  installed,  and  ordered 
the  stack  for  it. 

Q.  That  was  a  boiler  that  was  not  covered  by  the 
contract?        A.  No,   sir. 
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Q.  Do  you  know  about  this  bathtub— what  was 
that   for  ? 

A.  I  installed  that  bathtub  in  Tromble's  resi- 
dence. 

Q.  Tromble's  residence?        A.  Yes,  sir. 

>Q.  There  at  Craig?        A.  Yes,  sir. 

Q.  Property  of  the  Craig  Lumber  Company? 

A.  I  do  not  know. 

(Whereupon  court  adjourned  until  10  o'clock  to- 
morrow morning.) 

MORNING  SESSION. 

March  18,  1920,  10  o'clock  A.  M. 

Mr.  HELSELL.— I  want  to  say  for  the  Court 
that  the  list  of  labor  which  I  was  reading  to  the 
witness  yesterday  was  a  list  of  labor  which  we  claim 
was  not  on  the  contract — which  was  outside  of  the 
contract,  and  I  want  to  show  the  Court  the  reason 
why  I  make  that  contention.  The  blue-print  pro- 
vides that  the  buildings  which  we  were  to  erect 
were  to  be  erected  above  the  foundations,  and  no 
Avork  was  to  be  done  on  the  main  carriage  at  all, 
and  no  work  or  changes  to  be  made  in  the  old  saw- 
mill building. 

Mr.  MARSHALL.— Are  you  going  to  offer  tes- 
timony on  that? 

Mr.  HELSELL. — I  am  stating  what  the  contract 

states  now\ 

Mr.  COBB.— That  differs  very  much— you  are 
reading  your  construction  of  the  contract. 

Mr.  HELSELL.— I  am  reading  from  the  blue- 
print. 


il34  E,  L,  Coll  vs, 

(Testimony  of  F.  A.  Cloudy.) 

Mr.  COBB. — You  are  reading  your  construction 
of  the  blue-print. 

Mr.  HELSELL. — I  will  read  the  language,  if  you 
like, — I  did  not  know  you  doubted  my  word.  The 
contract  does  not  call  for  any  work  on  carriage  or 
carriage  track.  '^  Contract  does  not  call  for  [109 — 
35]  any  work  on ' '  old  boiler — ' '  this  boiler, ' '  it  says : 
'^Boiler-house  and  machine-shop  to  be  erected  above 
foundations";  ''dry  kiln  to  be  erected  complete  above 
foundations";  "contract  does  not  call  for  any  work 
on  log-slide,  haul-up  rig,  log  deck,  or  over  head 
turner";  "building  as  shown  outside  dotted  line  to 
be  erected  new  above  floor";  ''luilding  as  shown  out- 
side dotted  line  to  le  erected  new  above  floor'';  "con- 
tract calls  for  the  installation  of  machinery  as  shown 
on  plans,  but  not  any  work  on  present  building. ' ' 

F.  A.  CLOUDY,  on  the  witness-stand. 

Direct  Examination  (Cont'd). 

By  Mr.  HELSELL.— I  show  you  Plaintiff's  Ex- 
hibit "D,"  Plaintiff's  Exhibit  "C"  and  Plaintiff's 
Exhibit  "B,"  and  ask  you  if  you  will  look  those  over 
and  state  whether  you  have  seen  them  before. 

A.  Yes. 

Q.  You  have  read  the  descriptions  of  the  machin- 
ery on  them,  have  you  not  ?        A.  I  have. 

Q.  State  whether  or  not  that  machinery  was  actu- 
ally delivered  at  Craig,  Alaska,  and  used  by  the  Craig 
Lumber  Company.         A.  It  was. 

Q.  That  generally  is  the  machinery  and  equipment 
and  supplies  which  you  installed  there,  is  it  f 

A.  Yes. 
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Q.  Now,  you  have  already  explained  that  matter 
of  the  brick  and  stuff  that  fell  in  the  water  to  the 
Court.  We  have  on  January  24th,  invoice  No.  280, 
142  sacks  of  Superior  cement  marked  extra  on  our 
bill  of  particulars, — was  that  connected  with  the  con- 
tract or  not  ? 

Mr.  COBB. — I  object  to  that  as  calling  for  the 
opinion  of  the  witness, — the  contract  speaks  for 
itself. 

Q.  What  was  the  cement  used  for? 

A.  Engine  foundations. 

Q.  Concrete  engine  foundations?     [110 — 36] 

A.  Yes,  sir. 

Q.  I  call  your  attention  to  invoice  No.  288  for  one 
transfer  truck — you  explained  that  to  the  Court, 
didn't  you  ?        A.  I  did. 

Q.  And  I  asked  you  about  the  smokestack  ?^ 

A.  Yes,  sir. 

Q.  Invoice  No.  305,  February  8th,  one  high  lead 
block;  how  about  that? 

A.  We  had  nothing  to  do  with  that.  That  was 
ordered  for  the  McDonald  Weist  Lumber  Company 
through  the  Craig  Lumber  Company. 

Q.  They  were  doing  the  logging? 

A.  Logging;  yes,  sir. 

Q.  I  call  your  attention  to  invoice  No.  296  for  25 
boom  chains. 

A.  They  were  also  ordered  for  the  logging  com- 
pany. 

Q.  What  do  you  mean  by  for  the  logging  com- 
pany? 
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A.  The  McDonald  Weist  Logging  Company  were 
logging  for  the  Craig  Lumber  Company. 

Q.  Who  ordered  them  from  you?        A.  Tromble. 

The  COURT. — Those  are  in  the  extras? 

The  WITNESS.— Yes. 

Q.  (By  Mr.  HELSELL.)  24  cotton-top  mat- 
tresses; what  were  they  for? 

A.  For  the  Craig  Lumber  Company — had  nothing 
to  do  with  the  contract. 

Q.  Where  did  they  use  them? 

A.  In  the  bunkhouse,  for  the  men. 

Q.  Here  is  a  piece  of  3'  15/16  inch  shafting,  15  feet 
long,  and  a  flange  coupling — what  was  that  used  for? 

A.  For  a  change  made  in  the  plans,  authorized  by 
Mr.  Tromble. 

Q.  What  was  the  change?  Just  tell  what  it  was 
and  where  it  was. 

A.  Well,  by  extending  the  shaft  known  as  the  line 
shaft  that  would  give  them  more  room  between  the 
engines  and  the  roadway — quite  a  space  in  there — 
about  4  feet  or  more  clear,  and  Mr.  Tromble  ac- 
cepted that  change.  I  explained  to  him  that  would 
be  extra  and  he  said  it  was  all  right,  he  would  have 
it  changed.     [Ill — ^37] 

Q.  12  double-deck  steel  bunks,  invoice  No.  320i; 
where  were  they  used? 

A.  In  the  bunkhouses — sleeping-bunks. 

Q.  Now,  invoice  No.  317,  25  sacks  of  cement, 
under  date  of  March  2d;  what  were  they  used  for? 

A.  They  were  shortage. 

Q.  What  were  they  used  for? 
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A.  Concrete  engine  foundation. 

Q.  Invoice  No.  328,  4  air-tight  stoves,  stovepipe, 
etc.;  what  was  that  used  for"? 

A.  For  heating  the  bunkhouse. 

Q.  Now,  coming  to  invoice  No.  330',  the  belting, 
I  might  ask  you  this  question — was  there  more  belt 
ordered  and  shipped  up  there  than  was  needed  to 
equip  the  mill  and  start  it  and  get  it  running'? 

A.  Yes,  sir. 

Q.  About  how  much  morel        A.  Nearly  double. 

Q.  What  was  the  purpose  of  that,  do  you  know? 

A.  To  have  extra  belt  on  hand  in  case  of  accident 
to  any  of  the  belts. 

Q.  I  show  you  Plaintiff's  Exhibit  ^'F"  for  iden- 
tification, and  ask  you  what  that  is. 

A.  That  is  a  memorandum  of  the  lengths  of  belt 
used.  I  measured  the  distances  and  read  them  off 
or  called  them  off  to  my  boy,  who  put  them  down 
on  this  sheet. 

Q.  That  is  the  belt  that  was  actually  installed? 

A.  Actuallv  installed. 

«/ 

Q.  And  it  is  correct,  is  it  ? 

A.  That  is  correct,  yes,  sir. 

Mr.  HELSELL.— I  offer  this  in  evidence.  This, 
with  Mr.  Corbet's  computation,  shows  the  amount 
of  belt  used  in  the  mill  and  the  amount  put  in  stock- 
room. 

Mr.  COBB. — No  objection. 

(Whereupon  said  sheet  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ^ ' F. ")     [112—38] 

Q.  I  call  your   attention  to  invoice  No.  337,  225 
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feet  of  35  pound  relayers — what   were   those   used 

for? 

A.  In  connection  with  that  transfer  truck,  behind 
the  dry  kiln. 

Q.  Who  were  they  ordered  by? 

A.  Craig  Lumber  Company. 

Q.  Invoice  No.  335,  3  rolls  of  2-ply  roofing 
shipped  on  March  15,  $14,42,  what  was  that  used  for? 

A.  That  was  extra,  for  roofing  ordered  by  the  Craig 
Lumber  Company. 

Q.  For  the  roof.  Invoice  No.  370,  pump  fitted 
with  brass  rods;  what  was  that  for? 

A.  Fire  pump. 

Q.  Who  ordered  that? 

A.  Craig  Lumber  Company. 

Q.  Was  that  pump  ever  used  ?        A.  It  was  not. 

Q.  Where  is  it  now?        A.  In  the  mill. 

Q'.  But  it  was  never  put  in  place  ? 

A.  Never  installed;  no,  sir. 

Q'.  Why  was  that? 

A.  Didn't  have  fittings  to  install  it  with. 

Q.  Invoice  No.  403,  one  30  by  24  double  arm  pul- 
ley; what  was  that  for? 

A.  That  was  ordered  for  the  extension  of  that 
line  shaft. 

Q.  The  same  purpose  as  jou  mentioned  about 
that  shaft  a  while  ago  ?        A.  Yes,  sir. 

Mr.  COBB. — Pardon  me — I  want  to  understand 
one  matter.  Are  you  seeking  to  recover  in  this 
case  this  pump  and  any  of  the  articles  mentioned 
as  extras? 
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Mr.  HELSELL.— I  think  probably  that  is  not 
covered  by  the  contract. 

Mr.  COBB. — I  just  wanted  to  understand  the 
purpose  for  which  you  are  asking  this. 

Q.  Now,  coming  to  the  question  of  the  pay  for 
your  men,  how  you  got  them  paid  and  how  you 
kept  your  accounts  down  there, — you  [113 — 39] 
worked  all  of  December  and  then  in  January  had 
a  payroll  made,  did  you  not?        A.  Yes,  sir. 

Q.  Now,  did  the  Craig  Lumber  Company  take 
care  of  that  payroll  themselves? 

A.  They    did    not. 

Q.  What  did  Mr.  Tromble  do  toward  taking  care 
of  that  ?        A.  Nothing. 

Q.  When  did  he  leave  there  after  you  arrived — 
how  soon  afterwards? 

A.  Very  shortly — I  think  he  left  about  the  latter 
part  of  December. 

Q.  What  provision  did  he  make  to  take  care  of 
old  payrolls  before  he  left? 

A.  Well,  he  made  no  provision;  when  he  left  he 
said  'Hhere  is  money  in  the  safe,"  and  he  gave  me 
the  combination  of  the  safe  and  signed  three  checks, 
and  said,  ''send  those  to  the  bank — make  up  the 
amount  of  my  payroll  and  send  those  to  the  bank," 
or  I  could  go  down  to  Mr.  Halvorsen,  the  merchant 
there,  and  draw  on  him  to  the  amount  of  $10,000, — 
he  said  that  on  his  way  up. 

Q.  These  checks  he  gave  you  were  in  blank,  were 
they?        A.  Blank. 

Q.  Were  you  able  to  get  any  money  on  them? 
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A.  No.  I  sent  one  to  the  bank  and  didn't  hear 
from  them. 

Q.  What  did  you  finally  do  to  get  your  men  paid  % 

A.  I  went  to  Wrangell  to  see  what  the  bank  was 
going  to  do  about  it. 

Q.  The  Bank  of  WrangelH        A.  Yes,  sir. 

Q.  Whom  did  you  see  there  at  the  bank  of 
Wrangell "?        A.  Mr.  Warren. 

Ql  W.  H.  Warren,  the  cashier? 

A.  W.   H.  Warren;  yes,   sir. 

Q.  What  did  Mr.  Warren  say  to  you? 

A.  He  said  he  couldn't  do  anything  about  it — 
that  he  had  written  Mr.  Tromble  repeatedly  about 
making  arrangements — ^wanted  him  to  come  in  and 
sign  some  notes  and  mortgages  and  Tromble  went 
[114 — 40]  over  there  in  a  condition  unfit  to  do 
business,  and  made  absolutely  no  arrangements,  and 
he  couldn't  do  anything  for  him. 

Q.  You  said  what  to  him? 

A.  I  said  then  I  would  either  have  to  quit, — I 
had  a  telegram  written  to  Hills-Corbet  Company 
to  send  us  money  to  come  home  on — and  he  said 
he  didn't  want  me  to  do  that;  I  said  that  there 
w^as  nothing  else  to  do,  that  the  men  wanted  their 
money;  I  didn't  dare  go  back  without  money  to 
pay  them,  or  money  to  take  them  home  on. 

Q.  What  was  finally  agreed  between  you  and  Mr. 
Warren  ? 

Mr.  COBB. — I  think  that  is  wholly  irrelevant 
and  immaterial — all  of  this  was. 
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Mr.  HELSELL. — It  is  purely  preliminary,  to 
show  how  they  financed  it. 

The  COURT. — What  did  you  do  with  reference 
to  if?' 

Q.  (By  Mr.  HELSELL.)  What  did  you  do 
toward  getting  any  money  finally  to  pay  your  men'? 

A.  Well,  Mr.  Warren  said  that  he  didn't  want 
me  to  leave  there  and  he  would  make  arrangements 
and  have  Mr.  Tromble  sign  up  when  he  came  back, 
so  he  told  me  that  he  would  honor  that  check. 

Q:  What  check  ^' 

A.  That  I  would  make  for  that  amount. 

The  COURT.— That  he  would  what^ 

The  WITNESS.— If  I  would  write  a  check  and 
sign  it  Craig  Lumber  Company  by  F.  A.  Cloudy, 
that  he  would  honor  it  and  transfer  that  to  Hills- 
Corbet  Company's  credit  for  me  to  check  against 
and  sign  Hills-Corbet  Company,  by  F.  A.  Cloudy. 

Q.  So  what  did  you  do  in  the  way  of  opening  an 
account  there?        A.  Well,  that  is  what  I  did. 

Q.  Opened  an  account  in  the  name  of  Hills- 
Corbet  Company  *?        A.  Yes,  sir. 

Q.  In  the  Bank  of  Wrangell'?        A.  Yes,  sir. 

Q.  At  WrangelH        A.  At  Wrangell;  yes,  sir. 

Q.  And  deposited  in  your  account  a  check  drawn 
by  you,  signed  [115 — 41]  Craig  Lumber  Com- 
pany,  by  F.   A.   Cloudy?!        A.  Yes,   sir. 

Q.  For   how   much?        A.     $3,500.00. 

Q.  And  then  you  paid  your  men  off  by  drawing 
checks  of  what  kind?  How  did  you  sign  your 
checks  that  you  paid  the  men  off  with? 
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A.  Hills-Corbet  Company,  by  F.  A.   Cloudy. 

Q.  Now,  you  kept  a  series  of  check-books,  did 
you  not?        A.  Yes,  sir. 

Mr.  HELSELL.— Have  you  those  stubs,  Mr. 
Cobb? 

Mr.   COBB.— Here  they  are. 

The  COURT. — Let  me  understand  right  here — 
I  understand  you  to  say  that  the  bank  said  if  you 
would  open  an  account  in  the  name  of  Hills-Corbet 
Company  and  deposit  a  check  signed  Craig  Lumber 
Company  by  you,  that  they  would  put  that  amount 
of  money  to  the  credit  of  Hills-Corbet  Company 
and  that  you  then  paid  your  men  out  of  the  money 
ithat  they  put  to  your  credit? 

The   WITNESS.— Yes,   sir. 

The  COURT. — Is  that  money  being  sued  for? 

Mr.  HELSELL. — No ;  this  is  simply  for  the  pur- 
pose of  arriving  at  the  total  amount  of  labor  which 
we  expended,  as  preliminary. 

The  COURT. — You  admit  that  amount  of  money 
has  been  paid  you? 

Mr.  HELSELL.— Well,  the  way  we  got  at  it  is 
to  simply  show  the  amount  we  expended,  includ- 
ing the  $10,500  which  Mr.  Cobb  talks  about,  and 
some  more  in  the  way  of  overdrafts. 

The  COURT. — Do  I  understand  that  you  give 
the  Craig  Lumber  Company  credit  for  the  amount 
of  money  that  was  deposited  to  your  credit? 

Mr.  HELSELL. — No,  because  out  of  these  checks 
we  ran  the  Craig  Lumber  Company  as  well  as  our 
own  business,  and  so  the  only  way  we  can  find  out 
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how  much  they  should  charge  to  us  is  to  pick  out 
of  these  checks  the  labor  which  was  applicable  to 
Our  contract — in  other  words,  these  four  stub-books 
represent  all  of  his  checks  that  he  drew.  Now, 
those  represent  a  large  amount  of  the  Craig  Lum- 
ber Company  business,  and  also  a  large  amount 
of  Hills-Corbet  business.  He  ran  everything — he 
had  to  run  the  [116^ — 42]  bunkhouse — ^he  had  to 
do  things  which  had  no  relation  to  our  work,  and 
was  in  sort  of  a  dual  capacity;  and  so  the  total 
amount  of  the  checks  in  this  check-book  repre- 
sent two  forms  of  expenditure,  for  the  Hills-Corbet 
Company  and  for  the  Craig  Lumber  Company, 
and  the  only  way  we  can  get  at  the  amount  which 
should  be  charged  to  us  is  to  pick  out  of  these 
checks  the  labor  that  should  be  charged  to  the 
Hills-Corbet  Company. 

The  COURT. — Yes;  but  what  I  am  trying  to 
get  at  is  whether  or  not  in  casting  your  account 
you  gave  the  Craig  Lumber  Company  credit  for 
the  amount  of  money  that  the  bank  placed  to  the 
credit  of  the  Hills-Corbet  Company. 

Mr.  HELSELL. — We  do  not  on  our  books  be- 
cause a  lot  of  that  did  not  concern  the  Hills-Cor- 
bet Company  at  all,  and  if  we  did  we  would  have 
to  charge  it  back  again. 

The  COURT. — But  I  mean  in  making  your 
claim  against  the  Craig  Lumber  Company,  does  it 
include  that  $6,500  that  the  Craig  Lumber  Com- 
pany— 

Mr.    COBB.— $10,500. 
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The  COURT. — How  much  money  did  the  bank 
put  to  the  credit  of  the  Craig  Lumber  Company? 

The  WITNEiSiS.— The  first  check  -was  for  $3,500— 
that  was  one  of  the  checks  that  Tromble  gave  me; 
tthe  second  check  was  one  I  drew  for  $3,500,  and  I 
think  that  I  drew  the  third  check  for  $3,500. 

Mr.  HELSELL. — The  Court  wants  an  explana- 
tion from  me  as  to  how  we  carried  these  amounts 
on  our  books? 

The  COURT. — I  am  not  talking  about  your 
books — I  am  talking  about  the  claim  you  are  mak- 
ing here.  Does  your  claim  include  that  $10,500 — 
are  you  charging  them  up  with  that  in  your  suit  ? 

Mr.  HELSELL. — ^We  are  not  charging  them  with 
it. 

The  COURT. — ^You  are  not  suing  to  get  that 
back? 

Mr.  HELSELL. — No — all  we  are  doing  is  credit- 
ing them  with  part   of   it. 

The  COURT.— Very  well. 

Q.  (By  Mr.  HELSELL.)  Now,  I  show  you  four 
stub-books  and  ask  you  what  those  are? 

A.  Those  are  stubs  of  checks — stub-books.  [117 — 
43] 

Q.  Were  they  kept  by  you?        A.  Yes,   sir. 

Q'.  Stubs  of  check-books  kept  by  you? 

A.  Yes,  sir. 

Qi.  What  expenditures  do  they  cover? 

A.  All  the  checks  that  I  wrote  for  labor  and  other 
expenditures  for  the  Craig  Lumber  Company. 

Q.  That  represents  all  the  checks  you  wrote  in 
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payment  of  anything^        A.  I  think  so;  yes. 

Q.  And  they  were  all  drawn  on  the  Bank  of 
Wrangell,  were  they?        A.  Yes,  sir. 

Q.  Are  there  also  included  here  checks  payable 
to  the  Craig  Lumber  Company's  account? 

A.  Yes,   sir. 

Mr.  COBB. — I  object  to  your  leading  the  wit- 
ness  constantly. 

The  COURT. — I  do  not  think  it  is  viciously  lead- 
ing, Mr.  Cobb. 

Mr.  COBB. — Let  him  state  what  they  were  drawn 
for. 

The  COURT.— He  couldn't  do  that  without  tak- 
ing each  check  out  and  asking  about  each  one 
specifically. 

Q.  Did  you  pay  out  of  these  check-books  all  ex- 
penses of  running  the  boarding-house?       A.  I  did. 

Q.  All  of  the  expenses  of  the  Craig  Lumber  Com- 
pany?       A.  I  did. 

Q.  Now,  you  refer  to  a  crew  of  the  men  of  the 
Craig  Lumber  Company;  what  were  they  doing? 

A.  They  were  clearing  land  for  bunkhouse  loca- 
tions. 

Q.  Did  you  superintend  that  work,  too  ? 

A.  I  did. 

Q.  And  keep  the  time  of  that  work  ?        A.  I  did. 

Q.  And  pay  that?        A.  I  did. 

Q.  And  pay  it  with  Hills-Corbet  checks? 

A.  I  did.     [118—44] 

Q.  Sign  Hills-Corbet  Company's  name? 

A.  Yes,  sir. 
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Mr.  HELSE'LL. — I  offer  these  in  evidence. 

Mr.  COBB.— No  objection. 

(Whereupon  said  check-book  stubs  were  received 
in  evidence  and  marked  Plaintiff's  Exhibit  ^^M.") 

Q.  Now,  I  notice,  Mr.  Cloudy,  that  you  have 
marked  on  the  stubs  of  some  of  these  checks  ^^  Craig 
Lumber  Company'' — what  does  that  mean? 

A.  That  was  checks  signed  Craig  Lumber  Com- 
pany and  not  Hills-Corbet  Company. 

Q.  Was  it  signed  by  you  ^^  Craig  Lumber  Com- 
pany"?       A.  Craig  Lumber  Company;  yes,  sir. 

Q.  Did  Mr.  Warren  honor  checks  signed  by  you 
^^ Craig  Lumber  Company"?         A.  He  did. 

Q.  (By  Mr.  COBB.)  Are  those  canceled  checks 
returned  to  you?        A.  Yes,  sir. 

Mr.  COBB.— Have  you  got  them? 

Mr.  HELSELL. — We  have  some  of  them,  Mr. 
Cobb, — I  don't  know  whether  we  have  them  all. 

Mr.  COBB. — I  would  like  to  see  them — this  is 
not  the  best  evidence. 

Mr.  HELSELL. — It  is  just  as  good  as  the  check. 

The  COURT.— Mr.  Cloudy,  did  you  mark  the 
stub  of  every  check  that  you  signed  ^^  Craig  Lum- 
ber Company" — did  you  mark  that  on  the  stub? 

A.  Yes,  sir. 

The  COURT. — Then,  if  a  person  goes  through 
these  stubs  and  sees  on  the  stubs  ''Craig  Lumber 
Company,"  that  means — 

The  WITNESS.— That  the  check  was  made  out— 

The  COURT.— And  that  is  all  that  you  did? 

The  WITNESS.— Yes,  sir. 
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The  COURT. — And  everything  else  in  these  is 
signed — 

The   WITNESS.— Bills-Corbet   Company. 

The  COURT. — If  there  is  no  designation  on  the 
stub  the  checks  were  signed  ''Hills-Corbet  Com- 
pany''?    [119—45] 

The  WITNESS.— Yes,  sir. 

Q.  (By  Mr.  HElLSE-LL.)  Now,  I  notice  after 
the  first  few  checks  you  do  not  sign  ''Craig  Lumber 
Company"  on  the  stub  at  all — why  was  that? 

A.  Mr.  Tromble  said  they  had  no  credit  there, 
and  asked  me  not  to  write  any  more  checks  because 
they  were  returning  them. 

Q.  Who  did? 

A,  Mr.  Tromble,  of  the  Craig  Lumber  Company. 

Q.  They  w^re  returning  them?        A.  Yes,  sir. 

Q.  So  thereafter  did  you  pay  the  Craig  Lumber 
Company  bills  with  the  Hills-Corbet  checks? 

A.  Yes,  sir. 

Q.  The   bunkhouse   expenses,   and   all? 

A.  Yes,  sir. 

Q.  And  sign  them  Hills-Corbet  Company? 

A.  Signed  them  Hills-Corbet  Company;  yes,  sir. 

Q.  Now,  you  have  marked  on  these  stubs  "not  on 
contract  Hills-Corbet  Company''— under  what  cir- 
cumstances did  you  make  that  notation  on  your 
checks  ? 

A.  Those  checks  marked  "not  on  contract"  were 
given  in  payment  for  labor  that  was  aside  fi'om 
anything  connected    with    the    sawmill  or  sawmill 
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building  and  men  who  were  not  Hills-Corbet  Com- 
pany men. 

Q.  Just  give  the  Judge  an  illustration  of  what 
you  marked  ^^not  on  contract." 

A.  Where  a  man  who  Avas  not  a  Hills-Corbet  man 
was  working  on  extra  work  and  not  on  Hills-Corbet 
work. 

Q.  For  instance,  what  kind  of  work? 

A.  Clearing  land,  one  of  the  checks  is  for,  and 
the  stub  therefor  was  marked  ''not  on  contract." 

Q.  Now,  state  to  the  Judge, — and  let  me  call  your 
attention  again,  you  have  other  checks  that  you 
have  marked  ''on  contract  Hills-Corbet  Company" 
— now  state  to  the  Judge  under  what  circumstances 
you  would  write  that  on  the  stub.     [120 — 46] 

A.  Where  I  paid  a  man  off  who  was  a  Hills- 
Corbet  man  working  on  the  mill,  whether  it  was 
extra  or  on  contract,  I  marked  it  "on  contract." 

Q.  Why  did  you  mark  all  labor  on  the  mill  "con- 
tract"? 

A.  Because  they  were  Hills-Corbet  men,  and  as 
I  understand  the  contract,  according  to  the  terms 
of  it,  Hills-Corbet  is  to  receive  10  per  cent  on  labor. 

Q.  So  all  the  Hills-Corbet  men  who  worked  on 
the  mill  and  were  paid  by  check  were  marked  "on 
contract"?        A.  Yes,  sir. 

Q.  And  that  was  regardless  of  whether  it  was 
extra  work  or  on  contract  work?         A.  Yes,  sir. 

Q.  In  other  words,  we  read  over  in  a  list  of  labor, 
for  instance  "cutting  wood  for  cookhouse"  etc. 
yesterday,  do  you  remember?        A.  Yes,  sir. 
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Q.  Was  that  all  paid  by  checks  of  the  Hills- 
Corbet  Company  which  were  marked  ''on  con- 
tract"? 

A.  It  was  because  they  were  Hills-Corbet  men. 

Q.  Eegardless  of  whether  in  your  opinion  it 
should  be  counted  in  on  the  contract  price  or  not  ? 

A.  Because  they  were  Hills-Corbet  men,  yes,  sir. 

Q.  'Then,  showing  you  the  time  represented  by 
Plaintiff's  Exhibit  ''J,"  when  those  men  were  paid 
they  were  paid  with  the  Hills-Corbet  Company  check 
marked  ''on  contract"?        A.  Yes,  sir. 

Q.  For  the  whole  time  they  put  in  ? 

A.  Yes,  sir. 

Q.  Whether  it  was  cutting  wood  or  anything  else  ? 

A.  Yes,  sir. 

Q.  Simply  because  they  were  one  of  your  men? 

A.  Yes,  sir. 

Q.  That  is  right?        A.  Yes,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  "K,"  the  time- 
book  showing  the  [121 — 47]  time  for  January, 
February,  March  and  April,  and  I  ask  you  whether 
all  of  the  time  shown  on  that  book,  regardless  of 
what  it  was  on,  was  paid  for  by  checks  marked  ' '  on 
contract."        A.  Yes,   sir. 

Q.  About  when  did  you  get  your  work  completed 
down  there  ? 

A.  The  major  part  of  it  was  completed — the  saw- 
mill started  the  26th  of  April  and  operated  by  the 
company  from  the  1st  of  May;  the  planing-mill 
wasn't  completed  until  about  July,— that  is,  all  of 
the  work  wasn't  completed. 
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Q.  How  much  of  a  crew  did  you  keep  around  there 
during  May  and  June?        A.  N'o  crew  but  myself. 

Q.  Nobody  but  yourself?        A.  No,  sir. 

Q.  And  the  rest  of  it  was  finished — the  planing- 
mill  was  finished  about  July,  you  say? 

A.  Yes,  sir. 

Mr.  BELSELL.— I  think,  if  the  Court  please, 
that  I  will  not  off^r  my  rebuttal  now,  but  I  will 
wait  and  see  what  the  defense  puts  in  and  then  put 
it  in  in  regular  order. 

The  COURT. — Are  you  through  with  this  wit- 
ness? 

Mr.  HELSE'L. — Yes,  on  direct;  take  the  witness. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  Mr.  Cloudy,  you  stated  that  the  first  deposit 
made  to  the  credit  of  the  Hills-Corbet  Company  in 
the  Bank  of  Wrangell  was  a  check  drawn  by  you? 

A.  I  explained  that  to  the  Judge.  When  the 
Judge  asked  me  I  told  him  it  was  the  first  check 
drawn  by  Mr.  Tromble  that  had  been  handed  me — 
that  was  signed  by  Mr.  Tromble  and  I  filled  it  out; 
then  I  wrote  the  second  check  for  $3,500.00,  and 
the  third  check  also. 

Q.  How  was  the  second  signed? 

A.  Craig  Lumber  Company. 

jQ.  By   whom?        A.  F.    A.    Cloudy.     [122—48] 

Q.  And  the  second  check?        A.  Yes,  sir. 

Q.  I  hand  you  a  check  here  dated  January  5, 
1918,  and  ask  you  if  that  is  the  first  check  that  you 
received?        A.  No,  I  think  that  was  the  second. 
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Q.  You  think  that  was  the  second, — you  didn't 
get  a  third,  did  you? 

A.  I  got  three.     I  am  not  sure — 

Q.  I  hand  you  a  check  that  was  paid  by  the  bank 
on  January  17th — that  was  put  to  the  credit  of  the 
Hills-Corbet  Company?       A.  Yes;  that  is  the  first. 

Q.  And  charged  to  the  Craig  Lumber  Company — 
Craig  Lumber  Company's  money  that  paid  it? 

A.  Yes,  sir. 

Q.  I  hand  you  one  dated  January  24th  and  ask 
you  if  that  is  the  second  check  that  you  got  ? 

A.  Yes,  sir;  that  is  the  second  check,  January 
24th. 

Q.  That  was  signed  by  you  and  paid  by  the  bank  ? 

A.  Yes,  sir. 

Q.  Out  of  the  Craig  Lumber  Company's  money, 
of  course?        A.  Yes,  sir. 

Q.  Now,  the  third  one — 

A.  No,  I  never  saw  that  one. 

Q.  You  never  saw  that?        A.  I  never  saw  that. 

Q.  You  knew  there  was  $10,500'  put  to  your 
credit  ? 

A.  Yes,  sir ;  I  saw  so  from  the  bank  statement. 

Q.  You  saw  that  from  the  bank  statement  ? 

A.    Yes,  sir. 

Q.  But  this  was  apparently  put  in  there  without 
being  endorsed,  and  put  to  their  credit  ? 

A.  I  never  saw  that  check  before. 

Q.  But  you  know  there  was  $10,500  altogether 
put  there  to  your  credit?  A.  Yes,  sir.  [123— 
49] 
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Mr.  COBB. — Now,  we  offer,  in  connection  with 
his  cross-examination,  these  three  checks. 

Mr.  HBLSEiLL. — I  have  no  objection  to  them. 

(Whereupon  said  checks  were  received  in  evi- 
dence and  marked  Defendant's  Exhibit  No.  1.) 

Q.  Now,  that  money  was  furnished  you  by  the 
Craig  Lumber  Company  on  account  of  the  contract 
to  pay  the  labor  and  that  the  Hills-Corbet  Company 
was  to  be  responsible  for  it?        A.  Yes,  sir. 

Q.  Did  you  ever  account  to  the  Craig  Lumber 
Company  for  this  money? 

A.  They  had  access  to  my  stubs  at  all  times. 

Q.  I  know,  but  did  you  ever  account  to  them  for 
it — furnish  them  a  statement  of  what  you  had  done 
with  this  $10,500? 

A.  At  all  times  it  was  right  there. 

Q.  When?        A.  At  all  times. 

Q.  I  am  asking  you,  Mr.  Cloudy,  when  you  ever 
gave  them  an  account  of  what  you  had  done  with 
this  $10,500  they  had  paid  to  the  Hills-Corbet  Com- 
pany through  you  as  Hills-Corbet's  agent,  as  to 
what  you  had  done  with  that  money. 

A.  No,  I  never  gave  them  a  statement. 

Q.  Never  did.  Now,  then,  you  checked  out  on 
Hills-Corbet's  check  considerably  more  money  than 
the  $10,500,  didn't  you?        A.  Yes,  sir. 

Q.  Do  you  know  how  much  more? 

A.  No,  I  don't  know  now. 

Q.  In  other  words,  when  the  $10,500  that  the 
Craig  Lumber  Company  had  furnished  you  had  all 
been  checked  out  you  continued  to  draw  checks  and 
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the  bank  honored  them  and  charged  them  to  the 

Craig  Lumber  Company?        A.  Yes,  sir. 

Q.  And  you  don't  know  how  much? 

A.  No,  I  cannot  tell  you  now. 

Q.  Cannot  tell  now.  Before  I  get  to  that,  this  ma- 
chinery that  was  shipped  up  there,  did  you  receive 
it?     [124—50]     A.  Yes,  sir. 

Q.  You  received  the  brick  and  all  that  stuff  that 
was  lost  on  the  dock,  did  you  ? 

A.  No, — what  do  you  mean  that  I  received  it? 

Q.  You  were  the  Hills-Corbet  man  there  to  install 
this  mill  ?        A.  Yes,  I  was  there  to  install  the  mill. 

Q.  And  you  were  superintending  everything? 

A.  Yes,  sir. 

Q.  Had  entire  charge  of  everything? 

A.  Yes,  sir,  during  Mr.  Tromble's  absence. 

Q.  During  Mr.  Tromble's  absence.  During  what 
time  was  Mr.  Tromble  absent? 

A.  Most  of  the  time. 

Q.  Was  he  there  at  the  time  all  of  this  stuff  was 
lost  overboard  the  dock?        A.  Yes,  sir. 

iQ.  What  time  was  that? 

A.  That  was  in  December. 

Q.  December? 

A.  The  latter  part  of  December. 

Q.  Did  Mr.  Tromble  direct  that  it  be  put  on  the 
dock?        A.  Yes,  sir. 

Q.  You  didn't  have  anything  to  do  with  it  only 
handling  it  on  the  dock? 

A.  If  I  had,  I  would  not  have  unloaded  it  all 
on  the  dock. 
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Q.  I  am  asking  you  if  you  did.        A.  No. 

Q.  You  hadn't  delivered  it  to  the  Craig  Lumber 
Company  at  that  time  ? 

A.  I  had  nothing  to  do  with  the  delivering  of  it. 

Qv  Did  you  represent  the  Hills-Corbet  Company? 

A.  I  was  there  to  install  it — I  wasn't  there  to  re- 
ceive it. 

Q.  You  were  there  to  install  it, — you  couldn't  in- 
stall it  without  receiving  it,  could  you?' 

A.  The  Craig  Lumber  Company  were  to  receive 
it.     [125—51] 

Q.  Oh,  the  Craig  Lumber  Company  were  to  re- 
ceive it?        A.  Certainly. 

Qi.  And  then  turn  it  back  to  you  to  install? 

A.  I  think  so. 

Q.  That  is  the  way  you  understood  it? 

A.  Yes,  sir. 

Q.  What  did  they  receive  and  turn  back  to  you 
for  the  purpose  of  installation? 

A.  Why,  all  of  it, — all  of  the  machinery  they 
didn't  lose. 

Q.  Who  received  it  when  Mr.  Tromble  wasn't 
there?        A.  I  did. 

Q.  You  did,  and  you  say  he  was  gone  most  of  the 
time?        A.  Yes,  sir. 

Q.  When  you  got  there  to  begin  this  work  of  in- 
stallation, what  time  did  you  first  reach  there,  Mr. 
Cloudy?        A.  Second  of  December,   1917. 

Q.  The  2d  of  December, — who  did  you  find  there  ? 

A.  Mr.  Tromble. 

Q.  Who  else?        A.  Quite  a  number  of  people. 
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Q.  Did  the  Craig  Lumber  Company  have  a  crew 
of  men  there  at  that  time^        A.  They  did  not. 
Q'.  No  employees  there  at  all'?^ 
A.  None  connected  with  the  mill. 
Q.  You  brought  a  crew  of  men  up  with  you  % 
A.  Yes,  sir. 

Q.  They  were  all  employees  of  the  Craig  Lumber 
Company, — I  mean  of  the  Hills-Corbet  Company? 
A.  Yes,  sir. 

Q.  How  long  before  the  Craig  Lumber  Company 
had  any  men  employed  there? 

A.  Not  until  they  took  the  mill  over. 
Qi.  When  was  that? 

A.  They  had  a  donkey  crew  that  had  been  doing 
some  logging  for  them  and  came  in  and  were  doing 
some  clearing.     [126^ — 52] 

Q.  I  am  talking  about  their  work  on  the  mill 
proper.         A.  They  had  no  men  there. 

Q.  They  had  no  men  there  at  all.  You  didn't 
pay  the  donkey  crew,  did  you?i 

A.  When  they  came  into  the  yard  there,  clearing 
the  land,  I  did,  yes. 

Q.  That  is  when  you  hired  them? 
A.  No,  I  didn't  hire  them;  they  were  there  al- 
ready hired,  the  donkey  crew  was. 
Q.  When   did   they   come? 

A.  Some  time  in  December — just  before  Christ- 
mas. 

Q.  How  many  of  those  men  were  there? 
A.  Oh,  varied  from  4  to  6. 
,    Q.  Who  varied  it?        A.  Varied  themselves. 
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Q.  Who  hired  and  discharged  them  11 

A.  The  Craig  Lumber  Company  hired,  and  if 
there  was  any  to  be  discharged  I  suppose  it  was 
up  to  me  to  discharge,  but  I  didn't  discharge  any. 

Q.  Who  was  hired  by  the  Craig  Lumber  Com- 
pany?    Tell  me  those  men's  names. 

A.  Some  of  them, — I  cannot  recall  all  of  them 
now.  Harry  Nailor  for  one, — I  don't  recall  the 
names. 

Q.  They  varied  from  four  to  six,  you  say  ? 

A.  Yes,  sir. 

Q.  How  many  men  did  you  have  working  for 
Hills-Corbet  Company? 

A.  17  to  18,  including  myself. 

Q.  How  long  did  these  men  that  you  say  varied 
from  four  to  six,  continue  to  work  for  the  Craig 
Lumber   Company  ? 

A.  Oh,  I  cannot  tell  you  without  looking  at  the 
time-book. 

Q'.  Cannot  tell.  Now,  then,  what  did  you  do 
about  taking  care  of  your  men  during  the  time 
you  were  installing  the  mill  with  reference  to  board 
and  lodging?    Who  provided  that — did  you? 

A.  The   Craig  Lumber  Company. 

Q.  The  Craig  Lumber  Company — did  you  give 
them  any  credit  for  that,  as  agent  of  the  Hills-Cor- 
bet  Company?     [127—53]         A.  Why,   no. 

Q.  That  was  a  necessary  expense  of  installation, 
wasn't  it, — ^^wasn't  that  a  necessary  expense? 

Mr.  HELSELL. — I  object — those  questions  are 
J)urely  argumentative,  and  it  is  not  proper  cross- 
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examination,  and  I  object  to  it  on  that  ground. 
I  have  no  objection  to  his  going  into  the  question 
of  board,  but  when  he  asks  if  it  was  a  necessary 
cost  of  installation,  that  is  purely  argumentative. 

The  COURT. — I  think  he  may  answer.  I  want 
to  get  to  the  bottom  of  it. 

The  WITNESS. — Repeat  the  question,  please. 

Q.  The  board  and  keep  of  the  men  that  they  were 
working  for  the  Hills-Corbet  Company  was  a  neces- 
sary expense  of  that  installation,  wasn't  it? 

A.  Why,  I  consider  it  a  necessary  expense;  yes. 

Q.  Did  you  pay  that  ^.         A.  I  did  not. 

Q.  That  board  and  keep  entered  into  the  cost  of 
the  erection  and  installation  of  the  mill  under  the 
contract?' 

A.  I  don't  know  whether  it  did  or  not. 

Mr.  HELSELL. — Those  are  matters  to  argue  be- 
for  the  Court. 

Mr.  COBB. — I  want  to  get  the  facts  before  the 
Court  so  I  can  argue  them. 

Q.  In  other  words,  what  I  want  you  to  tell  the 
Court,  Mr.  Cloudy,  you  couldn't  have  installed  that 
mill  and  put  up  the  buildings  that  were  called 
for  in  that  contract  without  boarding  the  men, 
could  you? 

A.  Not  without  some  way  of  boarding  them ;  no. 

Q.  Without  their  being  boarded,  then? 

A.  No. 

Q.  You  described  on  yesterday  certain  changes 
that  were  made,  you  say,  from  the  plans  attached 
to  the  contract.     Of  the  work  you  actually  did, — for 
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instance,  elevating  the  roof,  did  you  charge  as 
extras  the  entire  charge  of  putting  the  roof  on  as 
elevated  ? 

Mr.  HELSELL. — I  object  unless  he  says  what  he 
means  by  charging  as  extras.  Does  he  mean  the 
Hills-Corbet  Company  charged  as  extra,  [128 — 54] 
or  did  he  charge  as  extra? 

Mr.  COBB. — He  was  managing  the  whole  thing — 
never  asked  Hills-Corbet  Company  anything  about 
it. 

Mr.  HELSELL. — Charged  where?  On  whose 
books  ? 

The  COURT. — I  understand  the  question  to  be 
whether  or  not  the  entire  cost  of  the  roofing  is 
in  what  is  delineated  as  extras,  or  whether  it  comes 
under  the  contract. 

Mr.  HELSELL.— If  he  means  by  that  on  the 
check-books,  I  have  no  objection  to  his  asking  that, 
but  he  doesn't  say  that. 

Mr.   COBB. — That  is  what  I  am  getting  at. 

Q.  Now,  the  entire  cost  of  the  work  done  on  the 
roof  as  changed,  did  you  mark  your  checks, — you 
paid  that  by  checks,  did  you? 

A.  I  paid  that  by  checks;  yes,  sir. 

Q.  Did  you  mark  all  of  those  ^^not  on  contract," 
or  did  you  mark  them  '^on  contract"? 

A.  They  are  all  marked  ^'on  contract^'  wherever 
a  man  w^orked  for  Hills-Corbet  on  the  mill. 

Q.  On  the  mill,  regardless  of  changes? 

A.  Or  anywhere  else;  those  checks  were  marked 
^^on  the  contract,"  regardless  of  changes;  yes. 
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Q.  One  other  question  or  two  along  those  lines. 
I  will  ask  you  something  about  the  foundations 
of  your  engines  and  boilers.  Is  it  possible  to  in- 
stall an  engine  in  a  sawmill,  and  sawmill  machin- 
ery, without  a  foundation?        A.  No. 

Q.  That  was  part  of  the  installation,  then? 

A.  Why,  yes;  necessary  for  installation. 

Q.  Impossible  to  put  a  big  heavy  boiler  and  saw- 
mill machinery  on  a  wooden  floor,  on  piles? 

A.  No,  it  is  not  impossible. 

Q.  To  make  it  run,  I  mean?        A.  Well — 

Q.  To  properly  install  it, — you  know  what  I 
mean.     Can  you  answer  the  question? 

A.  State  that  question  again,  please.     [129 — 55] 

Q.  I  say  to  properly  install  sawmill  machinery, 
boilers,  etc.,  you  have  got  to  have  a  foundation, — 
something  more  than  an  ordinary  wooden  floor, 
haven't  you?        A.  No,   not   necessarily. 

Q.  Not  necessarily?        A.  No. 

Q.  Why  did  you  put  in  the  foundation,  then? 

A.  Because  there  was  no  foundation  there. 

Q.  There  was  a  floor  there,  wasn't  there? 

A.  Not  in  all  cases;  no. 

Q.  Wasn't  there  in  this  case?        A.  No. 

Q.  No  floor  at  all? 

A.  Not  in  all  cases — I  mean  about  different  parts 
of  the  work;  there  was  no  floor  on  that  space  cov- 
ered by  the  boiler-house;  there  was  no  floor  on  all 
of  the  space  covered  by  the  planing  mill  addition. 

Q.  That  was  on  the  solid  ground? 

A.  Partly,  yes. 


160  E.  L,  Coih  vs. 

(Testimony  of  F.  A.  Cloudy.) 

Q.  And  you  put  in  a  foundation  there  for  the  in- 
stallation of  the  boilers  and  machinery? 

A.  Yes,    sir. 

Q.  A  cement  foundation.  That  was  the  proper 
way  to  construct  it — proper  way  to  install  it? 

A.  Yes, — there  was  two  ways ;  use  wooden  founda- 
tions or  use  concrete  foundations. 

Q.  And  the  concrete  foundation  is  the  first-class 
way  of  doing  it?        A.  Yes,  sir. 

Q'.  And  the  proper  way  of   doing  it? 

A.  Not  exactly  the  proper  way.  Wood  founda- 
tions are  just  as  good  in  places. 

Q.  About  this  belting  you  have  talked  about  in 
the  extras  there,  you  don't  know  whether  there 
is  any  of  that  belting  there  at  all  now  or  not,  do 
you?        A.  Yes.     [130—56] 

Q.  How  much  of  it? 

A.  I  don't  know  just  how  much  of  it  there  is, 
but  there  is  a  considerable  amount — practically  all 
that  was  left  there  was  there  some  months  ago. 

Q.  That  is,  the  extra  is  left.  The  other  belting 
that  was  furnished  under  the  contract  is  worn  out 
and  gone,  isn't  it?        A.  Oh,  no. 

Q.  How  much  of  it  is  not? 

A.  Practically  none  of  it  worn  out. 

Q.  Do  you  know  that? 

A.  Yes,  I  think  I  do. 

Q.  You  think  you  do.     When  did  you  see  it  last? 

A.  The  2d  of  March. 

Q.  The  second  of  March?        A.  Yes. 

Q.  Of  this  year?        A.  Yes,  sir. 
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Q.  Did  you  go  through  the  mill  and  take  a  look 
at  if^        A.  Yes,  sir. 

Q.  Now,  the  only  way  you  can  segregate  the 
belting  that  they  have  asked  you  about  as  extras 
here  from  the  belting  that  w^as  furnished  under  the 
contract  is  by  a  computation  of  the  amount  re- 
quired?       A.  By  what? 

Q.  By  a  computation  of  the  amount  required  in 
the  first  instance  to  equip  the  mill?        A.  Yes,  sir. 

Q.  That  is  the  only  way  you  have  of  segregating 
it?        A.  Yes.  sir. 

Q.  Telling  how  much  of  it  is  one  and  how  much 
of  it  is  the  other?        A.  Yes,  sir. 

Q.  How  many  dynamos   are  there  down  there? 

A.  One  installed  and  one  in  the  bay. 

Q.  One  installed    and  one  in  the  bay?        A.  Yes. 

Q.  There  never  was  but  two  shipped  up?  [131 — 
57]         A.  That  is  all. 

Q.  And  the  first  one  that  was  shipped  up  under 
the  contract  went  in  the  bay,  and  the  next  one  is 
the  one  that  they  have  charged  here  as  an  extra,  is 
it? 

A.  I  don't  know  which  one  you  are  talking 
about.  The  second  one, — I  don't  know  whether  the 
second  one  was  charged  by  error,  or  whether  it  is 
the  one  that  is  really  installed  there  now. 

Q.  One  went  in  the  bay? 

A.  One  went  in  the  bay,  and  one  is  installed. 

Q.  As  a  matter  of  fact,  they  have  three  charged 
and  they  didn't  ship  up  but  two? 

Mr.  HELSELL. — Our  bill  of  particulars  recog- 
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nizes  that  mistake  and  changes  that  to  two. 

Mr.  COBB. — I  didn't  notice  that.  The  original 
claimed  there  were  three  shipped  up. 

Ql.  When  you  got  that  machinery  up  there  which 
was  shipped  up  under  the  contract,  you  say,  what 
did  you  do  with  it?        A.  Installed  it  in  the  mill. 

'Q.  Put  it  in  the  building  and  used  it  in  con- 
structing this  sawmill?        A.  Yes,  sir. 

Q.  And  it  was  fastened  into  the  building  as  a 
sawmill  usually  is?        A.  Yes,  sir. 

Q.  And  it  was  in  that  condition  when  you  left  it  ? 

A.  Yes,   sir. 

Q.  And  you  did  that  as  representative  of  the 
Hills-Corbet  Company?        A.  Yes,  sir. 

Q.  The  boilers  were  fastened  down  in  cement 
foundations  ? 

A.  No;  the  boilers  are  suspended  from  an  ^^I" 
beam  steel  frame  gallows  and  enclosed  in  a  brick 
furnance. 

Q.  What  does  the  brick  furnace  rest  on? 

A.  On  a  rock  fill. 

Q.  On  a   rock   fill?        A.  Foundation. 

Q.  And  these  beams  are  fastened  into  the  build- 
ing above  ?        A.  No.     [132—58] 

Q.  You  say  it  is  suspended  from  ^^I"  beams?    " 

A.  Yes,  sir. 

Q.  How  are  the  '^I"  beams  held  in  place? 

A.  They  have  a  footing  on  the  foundation  below. 

Q.  A  footing  on  the  foundation  below? 

A.  Yes,  sir. 

Q.  Fastened  very  firmly?        A.  Yes,  sir. 
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Q.  How  is  your  sawmill  installed? 

Mr.   HELSELL.— Sawmill  ? 

Mr.   COBB.— The  saws  in  it. 

The  WITNESS.— The  same  as  in  any  sawmill. 

Q.  The  same  as  in  any  sawmill — it  is  fastened  in- 
to the  building,  is  it?        A.  Fastened — 

Mr.  HELSELL.— I  think  you  ought  to  call  the 
Court's  attention  to  some  machine  you  are  talking 
about  instead  of  talking  generally.  Ask  him  about 
the  various  machines. 

Q.  Just  tell  the  Court  generally  how  you  install  a 
sawmill  and  how  you  installed  this  one. 

Mr.  HELSELL. — I  certainly  object  to  the  blanket 
nature  of  that  question,  how  you  install  a  sawmill. 
We  only  put  up  certain  kinds  of  machinery,  and 
he  is  trying  to  prove  by  this  witness  now  one  of  his 
affirmative  offenses,  that  this  is  a  fixture. 

The  COURT.— I  know,  Mr.  Helsell;  but  you 
brought  out  of  this  witness  that  he  installed  it. 
Now,  Mr.  Cobb  is  asking  him  on  cross-examina- 
tion, what  do  you  mean  by  installing  it — what  did 
you  do  to  install  it? 

Mr.  HELSELL. — He  is  asking,  what  do  you 
mean  by  installing  a  sawmill.  My  main  point  is 
that  we  install  only  certain  forms  of  machinery. 

The  COURT. — Yes,  the  question  is  too  broad. 
Confine  it  to  this  particular  machinery, — how  did 
you  install  this  particular  machinery — what  did 
you  do  with  it? 

Q.  (By  Mr.  COBB.)  You  say  you  installed  this 
sawmill  and  machinery,     [133 — 59]     and  turned  it 
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over  complete?        A.  Yes,  sir. 

Q.  How  did  you  install  this  Berlin  resaw? 

A.  That  is  set  up  on  the  floor,  and  its  base 
screwed  down  to  the  floor  with  lag  screws. 

Q.  Fastened  very  firmly? 

Mr.  HBiLSFLL.— He  stated  how  it  is  fastened. 
You  can  put  your  own  construction  on  it. 

Mr.  COBB. — I  have  a  right  to  ask  him. 

Q.  It  is   fastened  very  firmly,   is   it? 

A.  Well,  so  it  cannot  walk  around  the  floor. 

Q.  Well,  now,  that  16x22;  Atlas  engine  complete 
with  catalogue  fittings;  what  did  you  do  with  that? 

A.  That  is  set  up  on  a  concrete  foundation. 

Q.  Fastened  into  the  concrete? 

A.  Not  fastened  into  the  concrete — fastened  to 
the  concrete  foundation. 

Q.  That  is  what  I  mean,  fastened  to  the  con- 
crete  foundation?        A.  Yes,   sir. 

Q.  How  is  it  fastened  to  it?        A.  By  bolts, 

Q.  Bolts  anchored  into  it? 

A.  Anchor  bolts  set  in  concrete. 

Q.  One  Jewel  engine — what  did  you  do  with  that  ? 

A.  The  No.  3  Jewel  engine  is  in  the  filing-room 
and  machine-shop  combined,  setting  on  a  block  of 
wood  and  the  block  is  bolted  to  the  floor  and  the 
engine  bolted  to  the  block  with  lag  screws. 

Q.  The  next  one — ^what  did  you  do  with  the  Frost 
engine,  18x20? 

A.  The  Frost  engine  is  the  engine  that  drives  the 
head-saw;  that  is  fastened  on  a  concrete  founda- 
tion by  anchor  bolts  in  the  concrete. 
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Q.  What  did  you  do  with  the  hand-saw  gummer'?' 

A.  The  hand-saw  gummer  is  in  the  filing-room 
setting  on  the  floor — screwed  to  the  floor  with  wood 
screws. 

Q;.  What  did  you  do  with  the  16-inch  lathe? 
[134—60] 

A.  The  iron  lathe  is  sitting  on  that  same  floor — 
machine-shop  and  filing-room  combined,  and  is  not 
fastened  to  the  floor. 

Q.  Just  sitting  there?        A.  Just  sitting  there. 

Q.  Part  of  that  mill  equipment,  is  it? 

A.  Yes,  I  think  so. 

Q.  What  does  ^^dry  kiln  equipment"  consist  of? 

A.  Dry  kiln  equipment  consists  of  pipe,  headers, 
posts  for  track,  spreader  beams  for  the  track,  lat- 
eral braces,  track,  rail,  fish-plates  for  joining  the 
rails,  and  dry-kiln  trucks. 

Q.  Now,  what  did  you  do  with  that  equipment  in 
reference  to  installing  the  dry  kiln? 

A.  The  dry  kiln  is  installed. 

Q.  How  did  you  install  it — what  did  you  do  with 
this   equipment  that  was  shipped  up? 

A.  The  dry-kiln  equipment? 

Qi.  Yes. 

A.  Installed  the  pipe  into  the  dry-kiln  room. 

Q.  What  does  the  dry-kiln  consist  of? 

A.  The  dry-kiln  consists  of  a  room. 

Q.  What  dimensions? 

A.  In  that  case  about  24  feet  wide,  12  or  16  feet 
in  height,  104  feet  long  over  all. 

Q.  In  installing  it,  this  equipment  that  was  sent 


166  E.  L.  Cohh  vs, 

(Testimony  of  F.  A.  Cloudy.) 

up  here   was   simply  taken   and  fastened   in   that 

room  f 

A.  Set  on  mudsills  within  that  room,  separate 
from  the  building. 

Q.  And  the  track  is  laid  into  it  ? 

A.  The  track  is  laying  on  posts  that  stand  on 
the  foundation — not  connected  with  the  building. 

Q.  Did  you  ever  finish  that  dry  kiln? 

A.  Didn't  hang  the  doors,  no. 

Q.  Couldn't  work  it  without  the  doors,  could 
you? 

A.  They  didn't  want  the  doors  on  at  that  time. 

Q.  Now,  Mr.  Cloudy,  you  installed  all  of  this 
machinery  in  the  mill  there  for  the  Plills-Corbet 
Company  substantially  as  you  have  [135 — 61]  de- 
scribed to  the  Judge  what  you  have  done  ? 

A.  Yes,  sir. 

Q.  Now,  you  have  identified  and  put  in  evidence 
here  certain  time-books  that  you  say  discloses 
whether  or  not  the  labor  done  on  these  time-books 
was  being  done  under  the  contract  or  otherwise — 
do  they  show  that? 

A.  Yes,  sir, — they  don't  show  whether  the  work 
was  done  on  contract  or  otherwise,  but  it  shows  the 
work  that  was  actually  done? 

Q.  They  show  the  work  that  was  actually  done? 

A.  Yes,  sir. 

Q'.  It  doesn't  show  whether  the  work  was  done 
under  the  contract  or  otherwise? 

A.  No,  simply  describes  the  work. 

Q.  You  say  that  in  drawing  checks,  however,  to 
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pay  these  men  you  would  mark  some  of  them  under 

contract  and  some  not  on  contract?        A.  Yes,  sir. 

Q'.  That  was  done  at  the  time? 

A.  Yes,  sir;  at  the  time  of  payment — ^yes. 

Q.  You  did  that  as  agent  of  the  Hills-Corbet 
Company,  with  authority  to  sign  their  checks? 

A.  I  did  that  for  my  own  memorandum. 

Qt.  For  your  own  memorandum?        A.  Yes,  sir. 

Q.  But  I  say  as  you  drew  these  checks  you  paid 
out  this  money  as  agent;  authorized  to  do  that  as 
agent  of  the  Hills-Corbet  Company? 

A.  Yes,  sir. 

Q.  Did  you  use  more  than  four  stub-books? 

A.  I  don't  think  so;  no. 

Q.  And  these  stub-books  that  have  been  intro- 
duced here  will  show  the  stubs  of  the  checks  that 
you  drew?        A.  I  think  so. 

Q.  In  disposing  of  this  $10,500  and  part  of  the 
overdraft. 

A.  I  think  so,  with  the  exception  of  one  counter 
check,  I  believe,  in  Wrangell.     [136 — ^62] 

Q.  What  do  you  mean  by  a  counter  check? 

A.  A  check  taken  from  the  counter  in  the  bank. 

Q.  What  is  that? 

A.  A  check  taken  from  the  counter  and  marked 
^^ counter  check." 

Q.  Do  you  remember  what  that  was  for — how 
much  that  was?        A.  $25,  I  think. 

Ql  $25? 

A.  Either  $20  or  $25.  I  might  have  made  a 
record  of  it  in  the  stub-book;  I  don't  remember. 
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Q.  Now,  check  No.  1  that  you  drew  on  January 
18,  1918,  the  day  after  this  first  $3,500  check  was 
placed  to  your  credit  in  the  bank  of  Alaska,  that 
was  payable, — just  look  at  that  check — that  was  No. 
1  of  that  series?        A.  That  is  the  counter  check. 

Q.  That  is  the  counter  check?' 

A.  Yes;  I  made  a  record  of  it  in  the  stub-book. 
The  check  itself  did  not  come   from  this  book. 

Q.  You  afterwards,  though,  marked  that  check 
on  your  stubs  so  you  would  have  a  record  of  it? 

A.  Yes,  sir. 

Q.  What  did  you  draw  that  check  for? 

A.  The  stub  says  what  is  is  for. 

Q.  ^'F.  C  Cloudy  for  expenses,  Craig,  Alaska,  to 
Wrangell  and  return"?        A.  Yes,  sir. 

Q.  You  were  at  that  time  in  the  employ  of  the 
Hills-Corbet  Company?        A.  Yes,  sir. 

Q.  And  took  that  trip  on  their  business? 
'    A.  No. 

Q'.  What  was  your  business? 

A.  To  see  the  Bank  of  Wrangell  about  making 
arrangements  to  pay  my  men. 

Q.  Men  that  you  had  employed  for  the  Hills- 
Corbet    Company?        A.  Yes,   sir. 

Q.  Hills-Corbet  business  then? 

A.  No,  Craig  Lumber  Company  business  because 
the  Craig  Lumber  Company  [137 — 63]  had  failed 
to  make  arrangements  to  pay  my  men,  and  I  had  to 
go  to  AV^rangell  to  make  such  arrangements. 

Q.  You  had  to  go  there  to  make  such  arrange- 
ments?       A.  Yes,  sir. 
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Q.  Then  this  check  you  charged  to  the  Craig 
Lumber  Company? 

A.  Yes;  I  think  that  check  is  on  the  contract. 

Q.  How  is  that?        A.  On  contract,  I  think. 

Q.  (By  Mr.  HELSELL.)  Did  you  so  mark  it, 
Mr.    Cloudy?        A.  I   think   so. 

Q.  (By  Mr.  COBB.)  You  haven't  marked  it 
either  way.  These  checks  all  speak  for  themselves, 
do  they — these  memoranda? 

A.  Not  entirely;  no. 

Q.  In  what  respect  do  they  not? 

A.  They  simply  don't  show  the  kind  of  work  in 
which  they  were  in  payment. 

Q.  Take  check  No.  3  there,  to  John  Scott,  dated 
January  21,  1918,  total  amount  of  check  $89.40, 
you  have  got  ^^not  on  contract  $44.40"  and  ^'on  con- 
tract $45.00" — is  that  correct? 

A.  Yes,  sir — that  was  put  on  there  later. 

Q'.  Did  you  put  that  on  there? 

A.  Yes,  sir ;  when  I  started  to  segregate  the  labor 
and  put  the  labor  in  on  contract  and  on  extras. 

Q.  Did  you  do  that  with  all  of  them? 

A.  No,  not  all  of  them. 

Q.  Why  not? 

A.  Because  the  stubs  were  taken  away  from  me 
and  I  didn't  have  a  chance  to  segregate  the  work. 

Q.  Who  took  them  away  from  you? 

A.  Mr.  Henry  Shattuck  borrowed  them  from  my 
wife — said  he  would  return  them  in  an  hour  or  so. 

Q:  When  did  you  make  that  memorandum? 

A.  About  June  or  July — somewhere  in  there, — 
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I  was  making  my  final  reports  to  the  Hills-Corbet 

Company. 

Q.  How  far  did  you  get  along  before  Mr.  Shat- 
tuck  took  them  away  from  you?     [138 — ^64] 

A.  I  don't  remember  without  looking  over  it  how 
far  I  got  along. 

Q.  Except  where  these  changes  like  that  have 
been  made,  though,  there  are  other  memoranda  at 
the  time  you  drew  the  check, — I  mean  you  would 
fill  out  these  stubs  at  the  time  you  were  writing  the 
check?        A.  Yes. 

Q.  You  never  made  any  report  or  furnished  any 
statement,  I  believe  you  say,  however,  to  the  Craig 
Lumber  Company  of  what  you  did  with  this  $10,- 
500  represented  by  these  three  checks? 

A.  No,  I  never  made  any  statement  to  them. 

Q.  Nor  of  what  you  did  with  the  money  that  you 
drew  out  there  on  Hills-Corbet  checks  as  overdraft 
against  the  Craig  Lumber  Company — never  made 
any  report  of  that?        A.  No. 

Q.  And  you  don't  know  how  much  that  was? 

A.  No. 

Mr.  COBB.— That  is  all. 

Mr.  MARSHALL. — If  the  Court  please,  may  I 
ask  him  a  question?  I  am  not  really  on  the  record 
in  this  case  at  all,  but  I  do  represent  the  bank? 

The  COURT. — Yes,  certainly  you  may  ask  him  a 
question. 
(Questions  by  Mr.  MARSHALL.) 

Q.  Mr.  Cloudy,  when  you  went  up  there  did  you 
go  direct  to    Craig,  or    where    did    you    go,  from 
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Seattle?        A.  Prom  Seattle  direct  to  Craig. 

Q.  On  what  boat?        A.  ^^Santa  Ana.'' 

Q.  And  after  you  got  there  Mr.  Tromble  left  in 
about  five  days,  you  said? 

A.  I   cannot  tell  exactly  the  number   of  days — 
some  days  after — about  the  first  part  of  December. 

Q.  And  you  got  there  the  first  part  of  December 
— on  the  second? 

A.  I  got  there  the  second  of  December. 

Q.  Then  he  didn't  come  back  for  a  long    time? 
[139—65] 

A.  He  was  gone  for  quite  a  while, — I  cannot  tell 
you  the  exact  number  of  days  he  was  gone. 

Q.  Wasn't  it  during  the  greater  part  of  the  time 
you  were  engaged  in  the  work  there? 

A.  That  he  was  gone? 

Q.  Yes. 

A.  Yes,  pretty  much  until  March.     From  March 
on  he  was  there. 

Q.  But  from  early  in  December  until  March  he 
was  not  there? 

A.  Not    much  of  the    time,    no.     He    made  two 
trips — 

Q.  Did  this  ^* Santa  Ana,"  the  boat  you  went  up 
on — did  she  take  the  mill  up  also?        A.  No,  sir. 

Q.  When  did  that  arrive? 

A.  The  engines  and  the  dry-kiln  equipment,  the 
resaw — 

Q.  I  don't  care  for  the  particulars. 

A.  I  think  that  was  already  there. 

Q.  That  was  already  there  when  you  got  there? 
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A.  Yes,  sir. 

Q.  Where  was  it? 

A.  Part  of  it  was  stored  in  the  old  mill  shed  and 
some  of  it  yet  on  the  dock. 

Q.  And  what  time  was  it  that  this  dock  went 
down  with  the  material? 

A.  That  was  in, — just  a  few  days  before  Mr. 
Tromble  left.  It  was  early  in  December.  The  boat 
arrived  there,  I  think,  in  a  week  or  ten  days  after 
we  arrived,  with  the  brick.  I  am  not  certain  about 
the  date  now  without  looking  it  up. 

Q.  Well,  you  had  entire  charge  of  the  cargo  ar- 
riving, and  distributing  it  for  the  purpose  of  erect- 
ing it  subsequently,  didn't  you? 

A.  No;  Mr.  Tromble  of  the  Craig  Lumber  Com- 
pany asked  me  to  use  my  men  for  that  purpose  as 
he  had  no  men  of  his  own. 

Q.  It  was  landed  right  on  the  dock,  wasn't  it, 
practically  where  it  was  to  be  installed? 

A.  N'o. 

Q.  All  that  was  needed  to  be  done  was  to  be  put 
in  position?        A.  No.     [140—66] 

Q.  What  dock  did  they  land  it  on? 

A.  On  the  mill  company  dock. 

Q.  It  was  a  small  dock — it  was  almost  like  mov- 
ing it  into  position,  was  it  not  ? 

A.  Oh,  no;  there  is  a  long,  narrow  approach  to 
the  dock. 

Q.  Was  the  dock  then  the  way  it  is  now? 

A.  Yes,  sir — no,  there  has  been  an  addition  be- 
tween the  mill  proper  and  the  dock,  built  in  on  the 
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east  side.     That  was  all  open  betweeit^  the  sawmill 

proper  and  the  dock. 

Q.  Did  you  at  all  times  while  you  were  there  have 
men  working  under  you  who  were  really  employees 
of  the  Craig  Lumber  Company,  or  only  part  of  the 
time?  A.  Only  part  of  the  time. 

Q.  Was  that  early  in  the  work — the  early  part  of 
the  work,  or  what  part  ? 

A.  Well,  yes,  you  might  say  in  the  early  part, 
because  immediately  after  Mr.  Tromble  left,  why, 
it  was  all  left  to  me,  so — 

Q.  And  the  men  you  were  using  were  all  men 
employed  by  the  Hills-Corbet  Company'? 

A.  No,  not  all  the  men  I  was  using  were  not  em- 
ployed by  the  Hills-Corbet  Company. 

Q.  When  did  you  finish  with  the  crew  the  Craig 
Lumber  Company  had  and  do  the  work  entirely 
with  your  own  men? 

A.  I  didn't  work  any  but  the  Hills-Corbet  Com- 
pany men  on  the  mill  proper,  and  the  other  men 
were  working  on  clearing  land  for  bunkhouses  and 
such  at  intervals  when  the  weather  permitted. 

Q.  Were  they  so  working  throughout  the  whole 
time  you  were  there?        A.  Yes,  sir. 

Q.  Until  the  mill  was  completed?        A.  No. 

Q.  That  work  was  finished  about  what  time  ? 

A.  Let  me  see — the  work  of  clearing  the  land  for 
bunkhouses,  I  think,  was  finished  some  time  in 
May;  then  the  erection  started— erection  of  bunk- 
houses.    [141—67] 

Q.  In  March  you  were  paying,   for  instance,   a 
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man  by  the  name  of  Kinkaid  as  cook — was  he  the 

cook  in  the  bunkhouse  you  were  running? 

A.  Yes,   sir. 

Q.  And  in  that  bunkhouse  you  were  feeding 
mostly  the  men  employed  by  the  Hills-Corbet  Com- 
pany?       A.  Yes,  sir. 

Q.  And  you  have  marked  the  checks,  ^^paid  to 
Kinkaid,  not  on  contract'^ ? 

A.  Yes,  sir,  because,  he  was  not  a  Hills-Corbet 
man. 

Q.  He  was  not  a  Hills-Corbet  man  but  he  was 
feeding  the  Hills-Corbet  men? 

A.  The  Hills-Corbet  men  were  eating  at  that 
cookhouse;  yes. 

Q.  And  it  was  your  opinion  that  he  wasn't  a 
Hills-Corbet  man  and  it  wasn't  a  proper  Hills- 
Corbet  expense? 

A.  And  that  the  Hills-Corbet  Company  was  not 
entitled  to  10  per  cent  on  his  labor. 

Q.  Oh,  who  was  to  pay  his  labor? 

A.  The  Craig  Lumber  Company. 

Q.  For  maintaining  the  men  of  the  Hills-Corbet 
Company  while  doing  the  work  for  them? 

A.  Yes,  sir. 

Q.  And  you  made  all  your  charges  on  that  basis, 
that  the  Craig  Lumber  Company  had  to  pay  the 
expenses  of  conducting  this  boarding-house  for 
feeding  the  Hills-Corbet  men?        A.  Yes,   sir. 

Q.  And  all  the  charges  of  conducting  that  board- 
ing-house you  charged  to  the  Craig  Lumber  Com- 
pany?       A.  Yes,  sir. 
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Q.  And  all  of  the  extra  work  which  you  thought 
was  for  the  Craig  Lumber  Company  you  neverthe- 
less put  it  on  contract  because  you  thought  that  you 
had  to  do  that  in  order  to  get  the  10'  per  cent  for  the 
Hills-Corbet  Company?        A.  Yes,  sir. 

Q.  And  you  were  seeking  10  per  cent  on  work 
done  which  was  not  a  part  of  the  contract?  [142 — 
68] 

A.  Yes,  sir, — done  by  Hills-Corbet  men? 

Q.  Yes.        A.  Yes,  sir. 

Q.  The  blue-print  that  you  have  offered,  did  you 
take  that  up  with  you  when  you  went? 

A.  Yes,   sir. 

Q.  Where  was  that  made?        A.  In  Seattle. 

iQ.  That  was  made  without  any  previous  inspec- 
tion of  the  site,  or  anjrthing  of  that  sort  ? 

A.  Not  on  my  part — I  never  saw  the  site  before 
I  went  up;  no. 

Q.  Nor  on  the  part  of  the  man  who  made  the 
blue-print,  so  far  as  you  know? 

A.  Yes,  I  think  Mr.  Thurlow  for  the  Hills-Corbet 
Company  had  been  up  there. 

Q.  He  had  been  up  there  and  prepared  the  blue- 
print?       A.  Yes,  sir. 

,Q.  And  this  is  the  blue-print  as  it  was  attached 
to  the  contract  at  the  time  of  its  execution? 

A.  Yes,   sir. 

Q.  There  are  some  checks  here  for  Mathison  at 
Wrangell  for  some  supplies — those  supplies,  how  did 
you  arrive  at  the  conclusion  of  whether  they  were 
on  the  contract  or  not  on  the  contract? 
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A.  If  they  were  for  supplies  going  to  the  Craig 
Lumber  Company  I  applied  on  extra  work — they 
were  not  on  contract. 

Q.  You  didn't  write  the  word  ^* extra"  on  them 
at  the  time  the  checks  were  written,  apparently — 
from  what  information  did  you  put  that  notation 
on  there? 

A.  From  the  bill  that  was  furnished  by  Mr. 
Mathison,  and  where  the  material  was  applied. 

Q.  So  that  you  wrote  the  checks  and  sent  them  in 
to  him,  and  after  they  came  back — 

A.  Then  I  segregated  them;  yes. 

Q.  After  they  came  back  you  determined  whether 
it  was  a  proper  charge  against  the  Hills-Corbet 
Company  or  the  Craig  Cumber  Company?  [143 — 
09]        A.  Yes,   sir. 

Q.  And  so  marked  it?        A.  Yes. 

Mr.  MARSHALL.— I  believe  that  is  all. 
(Questions  by  Mr.  COBB.) 

Q.  I  want  to  ask  you  one  or  two  other  questions 
I  omitted  to  ask.  I  see,  as  an  example,  on  Feb- 
ruary V,  1918,  you  drew  check  No.  91,  to  the  order 
of  A.  Vincente,  for  $71.00,  as  cook,  and  marked  that 
Craig  Lumber  Company — who  was  he  cooking  for? 

A.  Craig  Lumber  Company. 

Q.  The  Craig  Lumber  Company?        A.  Yes. 

Q.  Whose  men  was  he  feeding? 

A.  I^eeding  Craig  Lumber  Company  and  Hills- 
Corbet  men. 

Q.  Vvhat  men  did  the  Craig  Lumber  Company 
have  there  at  that  time? 
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A.  I  don't  know  just  how  many  men  they  had 
there  without  looking  it  up. 

Q.  Did  they  have  any  the  first  of  February? 

A.  I  think  they  had  some  men  there,  yes. 

Q'.  During  January? 

A.  Yes;  they  had  some  men  there  that  were 
boarding  and  not  doing  anything  as  far  as  that  is 
concerned. 

Q.  How  many? 

A.  I  cannot  tell  you  exactly. 

Q.  You  stated  a  little  while  ago  that  they  had 
from  four  to  six.         A.  Yes;  that  is  it. 

Q.  Not  to  exceed  that.  How  many  men  in  the 
month  of  January  did  you  have  that  this  man  was 
feeding?        A.  About  17,  including  myself. 

Q.  You  made  no  charge  then  for  a  cook  at  all 
to  the  Hills-Corbet  Company?        A.  No. 

Q.  In  other  words,  all  the  provisions  and  feed 
and  the  labor  of  preparing  it  by  the  cook,  the  en- 
tire support  of  the  Hills-Corbet  [144 — 70]  men 
was  paid  by  the  Craig  Lumber  Company? 

A.  Yes,   sir. 

Q.  Charged  to  them?        A.  Yes. 

Mr.  COBB.— That  is  all. 
(Questions  by  Mr.  MARSHALL.) 

Q.  Just  one  other  question.  On  one  of  these 
Mathieson  checks  you  have  here  '^for  material  on 
contract,  extra" — what  do  you  mean  by  that?  If 
it  was  on  the  contract  and  an  extra  at  the  same  time 
what  was  the  idea  in  your  mind — 

A.  That  applied  to  the  mill. 
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Q.  You  simply  meant,  then,  that  it  was  used  in 
the  mill?        A.  In  the  mill. 

Q.  And  you  do  not  mean  it  was  on  the  contract? 

A.  Extras. 

Q.  You  do  not  mean  it  was  on  the  contract  at  all  ? 

A.  No,   sir. 

Q.  You  mean  it  was  some  extra  expense  not  em- 
braced in  the  $31,125?        A.  Yes. 

Mr.  MARSHALL.— That  is  all. 

Redirect   Examination. 
(By  Mr.  HELSELL.) 

Q.  Mr.  Cloudy,  state  to  the  Court  how  you  came 
to  be  running  that  boarding-house  at  all. 

A.  There  was  no  one  left  there  to  run  it.  Mr. 
Tromble,  as  explained  a  while  ago,  left  on  a  fifteen 
minute  notice,  and  made  no  arrangements  for  the 
care  of  my  men  or  anything  else. 

Q.  Whose  boarding-house  was  it? 

A.  Craig  Lumber  Company's. 

Q.  Who  started  the  boarding-house? 

A.  Craig  Lumber  Company. 

Q.  Was  any  effort  made, — was  any  account  kept 
under  the  instructions  of  Mr.  Tromble  or  anyone 
else  as  to  what  the  board  cost? 

A.  No.     [145—71] 

Q.  Or  any  effort  made  to  segregate  the  board  of 
your  men  from  the  board  of  the  Craig  Lumber  Com- 
pany men?        A.  No,  sir,  none  whatever. 

Q.  Why  not?        A.  I  icannot  explain  why. 

Q.  Did  Mr.  Tromble  keep  any  such  record? 
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A.  No. 

Q.  Did  he  instruct  you  to  keep  any  such  record? 

A.  No,  he  did  not. 

Q.  What  did  he  say  to  you  about  how  your  men 
were  to  be  fed  when  you  brought  them  up  there? 

A.  He  said  the  mill  company  would  feed  the  men. 

Mr.  COBB. — He  said  the  mill  company  would 
feed  the  men? 

The  WITNESS.— Yes,  sir. 

Mr.  COBB. — ^That  is,  at  the  boarding-house. 

The  WITNESS.— Yes,  sir. 

Mr.  COBB.— I  object  to  that,  if  it  is  offered  for 
the  purpose  of  varying  this  contract. 

The  COURT.— It  is  offered  for  the  purpose  of 
explaining  his  actions. 

Mr.  COBB. — Very  well,  if  that  is  the  purpose  of 
it.  If  it  is  offered  for  the  purpose  of  varying  the 
contract — 

Mr.  HELSELL. — It  does  not  vary  any  contract. 

Mr.  COBB. — Yes,  it  does — it  is  an  attempt  to 
vary  it. 

Q.  (By  Mr.  HELSELL.)  Did  you  have  a  con- 
versation with  Mr.  Tromble  before  he  left  Seattle 
in  regard  to  this  board  account?        A.  I  did. 

Q.  What  was  that  conversation  ? 

A.  I  asked  both  Mr.  Tromble  and  Mr.  Hills  as 
to  who  was  going  to  pay  the  men's  board.  I  was 
hiring  the  men  and  the  question  of  board  came  up, 
and  one  of  the  men  asked  me,  ^^How  about  board?" 
I  turned  around  to  Mr.  Tromble  and  Mr.  Hills,  Avho 
were  talking  at  that  time,  and  I  said,  '^Pardon  me, 
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gentlemen;  who  is  going  to  pay  for  the  board  up 
there.  I  am  hiring  these  men  and  I  want  to  know." 
Tromble  said,  ^^Oh,  we  take  care  of  the  board — we 
take  care  of  the  board."     [146 — 72] 

'Mr.  COBB. — I  make  the  same  objection  to  that. 
Under  the  terms  of  the  contract  there  is  no  ques- 
tion but  what  the  Hills-Corbet  Company  was  re- 
sponsible. 

Mr.  HELSELL. — Under  the  contract  there  is  no 
question  raised  about  the  board  at  all — there  is 
nothing  said  about  the  board. 

The  COURT. — These  questions  are  asked  simply 
to  illustrate  how  things  happened  to  be  so  mixed  up 
— how  it  was  that  Mr.  Cloudy  was  representing  both 
parties  about  the  board — that  is  what  I  want  to 
have  cleared  up.  I  imagine  all  these  questions  will 
be  in  that  line,  and  I  was  going  to  ask  the  question 
myself. 

Q.  (By  Mr.  HELSELL.)  Now,  Mr.  Cobb  asked 
you  if  you  had  ever  made  a  statement  to  the  Craig 
Lumber  Company  of  your  disbursements, — did  they 
have  full  access  to  these  check-books  of  yours? 

A.  At  all  times;  yes,  sir. 

Q.  Did  they  use  that  access  ? 

A.  They  sure  did. 

Q.  Did  they  go  all  over  them? 

A.  They  sure  did,  yes,  sir. 

Q.  And  never  returned  them  to  you? 

A.  Borrowed  my  book  ledger  we  kept  and  never 
returned  that;  borrowed  my  time  slips  there — those 
first  sheets — I  had  a  sheet  like  that  for  every  man 
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from  the  time  that  we  arrived  until  the  first  of  May, 
and  all  I  was  able  to  recover  was  that  amount.  I 
had  each  man,  when  he  was  paid,  sign  that  sheet 
the  end  of  the  month,  and  those  sheets  were  never 
returned,  and  a  number  of  other  memoranda  that 
were  not  returned. 

Q.  Calling  your  attention  to  check  stub  No.  10, 
you  have  marked  total  check  $13'9'.06,  and  you  have 
written  in  there  later,  ''not  on  contract  $92.47," 
have  you  not?        A.  Yes,  sir. 

Q.  I  understood  you  to  say  in  answer  to  Mr.  Cobb 
that  you  started  to  segregate  all  of  your  checks  in 
that  way?        A.  I  did. 

Q.  And  that  Mr.  Shattuck  took  them  away  from 
you,  or  got  them,  anyway,  and  did  not  return  them 
to  you?     [147—73] 

A.  Borrowed  them;  yes,  sir. 

Q.  So  you  did  not  carry  that  out  throughout  your 
checks?        A.  No,  sir. 

Q.  But  when  you  did  do  that,  putting  two 
amounts  on  each  stub,  that  was  actually  a  segrega- 
tion of  what  in  your  opinion  should  be  charged  to 
contract  and  what  should  be  charged  to  extras? 

A.  Yes,  sir. 

(Whereupon  court  adjourned  until  2  o'clock 
P.  M.) 
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AFTERNOON  SESSION. 

March  18,  1920,  2  o'clock  P.  M. 

F.  A.  CLOUDY  on  the  witness-stand. 

Redirect   Examination    (Cont'd). 
(By  Mr.   HELSELL.) 

Q.  Mr.  Cloudy,  when  you  first  came  to  Craig  was 
the  cookhouse  already  in  operation?        A.  It  was. 

Q.  You  had  nothing  to  do  with  starting  it? 

A.  No. 

Q.  Or  with  hiring  the  original  cook  that  was 
there?        A.  No,  sir. 

Q.  When  was  the  first  time  you  ever  heard  any 
one  connected  with  the  Craig  Lumber  Company  sug- 
gest that  Hills-Corbet  Company  was  going  to  be 
charged  with  any  board? 

Mr.  COBB. — We  object  to  that  as  irrelevant  and 
immaterial,  when  he  first  heard  it. 

Mr.  HELSELL. — He  was  there  on  the  ground. 

The  COURT. — I  do  not  think  that  is  as  material 
as  from  whom  he  heard  it.  I  guess  that  question 
is  merely  preliminary — proceed. 

Q.  When  was  the  first  time  you  heard  any  sug- 
gestion?       A.  About  July. 

The  COURT.— July  19— 

The  WITNESS.— 1918. 

Q.  (By  Mr.  HELSELL.)  And  from  whom  did 
you  hear  it?        A.  Henry  Shattuck. 

Q.  Who  was  Henry  Shattuck — what  position  did 
he  hold?         [148—74] 

A.  I  think  he  was  manager  of  the  Craig  Lumber 


Hills-Coriet  Company.  183 

(Testimony  of  F.  A.  Cloudy.) 
Company  following  Mr.  Tromble. 

Q.  What  statement  did  he  make  to  you  about  the 
board  ? 

A.  He  just  arrived  from  Seattle  and  said  that  he 
had  had  a  talk  with  Mr.  Corbet  and  that  thev  en- 
tered  into  a  heated  argument,  and  said  that  Mr. 
Corbet  didn't  need  to  be  so  cocky,  that  he  could 
charge  them  with  board  if  he  had  so  mined  to. 

Q,  If  he  had  so —        A.  Mined  to. 

Mr.  COBB.— What  was  that  last— I  did  not 
understand  it. 

A.  Said  he  could  charge  them  with  board  if  he 
had  so  mined  to. 

Q.  I  call  your  attention  to  checks  Nos.  108  and 
109  in  your  stub-books ;  what  did  you  do  with  those 
two  checks?        A.  What  did  I  do  with  them? 

Q.  Yes. 

A.  This  first  check  was  paid  to  B.  P.  Book. 

,Q.  What  did  you  do  with  the  checks — to  whom 
did  you  send  them? 

A.  To  Hills-Corbet  Company. 

Mr.  HELSElLL.— Those  two  checks,  if  the  Court 
please,  are  two  checks  which  w^ere  sent  by  Mr. 
Cloudy, — you  remember  the  letter  that  he  wrote 
enclosing  two  checks  in  payment  of  two  invoices, 
and  we  have  given  them  credit  for  those  two  checks 
on  our  bill  of  particulars.  I  don't  want  to  be 
charged  twice  with  that,  that  is  all. 

Q.  Mr.  Cobb  has  gone  into  the  question  with  you 
of  how  some  of  these  machines  were  fastened  down, 
and  I  want  to  take  them  up — take  up  the  ones  he 
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mentioned.     First,  the  re-saw — you  may  state  to  the 

Court  what  it  would  be  necessary  to  do  in  order  to 

remove  that  re-saw  from  the  place  where  it  now 

stands. 

A.  Simply  take  out  the  lag  screws  that  hold  the 
bed  of  the  re-saw  to  the  floor. 

Q.  Can  it  be  done  without  any  injury  to  the 
building  except  for  the  loss  of  the  machine  itself? 

A.  Yes,  sir. 

Q.  And  the  Atlas  engine,  how  could  that  be  re- 
moved?        [149—75] 

A.  By  the  removal  of  six  nuts  from  the  anchor 
bolts  that  bolt  it  to  the  foundation. 

Q.  Then  do  what? 

A.  Lift  it  off  the  foundation. 

Q.  Lift  it  off,  and  could  it  be  done  without  any 
injury  to  the  building  itself  except  the  loss  of  the 
engine?        A.  Yes,  sir. 

Q.  And  taken  out  of  the  building  in  the  same  way? 

A.  Yes,  sir. 

Q.  The  same  is  true  of  the  Frost  engine  ? 

A.  Yes,  sir. 

Q.  Just  take  the  bolts  off  and  lift  it  off  the  foun- 
dation?       A.  Take  off  the  nuts. 

Q.  Take  off  the  nuts,  that  is  what  I  meant  to  say. 
How  about  the  hand-saw^  gummer  ? 

A.  Unscrew  it,  that  is  all. 

Mr.  COBB. — I  don't  think  it  is  necessary  to  waste 
any  time  on  that.  You  can  take  out  any  fixtures  with- 
out destroying  the  building. 
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The  COlURT. — It  just  depends  on  what  your 
definition  of  fixtures  is. 

Mr.  COBB. — The  Oregon  courts  hold  the  rule  of 
fixtures  is  very  liberally  applied  with  reference  to 
mortgagees. 

Mr.  HEiLS'ELL. — ^Of  course  this  is  really  in  re- 
buttal of  their  affirmative  defense  in  which  they 
allege  our  machinery  was  attached  to  the  freehold. 

The  COURT.— I  know— proceed. 

Q.  The  gummer — ^what  would  you  have  to  do  to  re- 
move the  gummer  ? 

A.  It  is  screwed  to  the  floor. 

Q.  Just  unscrew  it  ?        A.  Yes,  sir. 

Q.  The  iron  lathe  ? 

A.  That  isn't  fastened  to  the  floor. 

Q.  Not  fastened  at  all?        A.  No,  sir. 

Q.  The  dry-kiln  equipment,  w^hat  would  you  have 
to  do  to  remove  it? 

A.  Separate  the  pipe  from  the  header — un joint 
the  pipe.     [150—76] 

Q.  Just  unjoint  the  pipe?        A.  Yes,  sir. 

Q.  Is  the  pipe  fastened  to  anything? 

A.  Nothing. 

Q.  Just  lying  on  the  foundation? 

A.  Just  lying  on  the  foundation. 

Qu  All  you  have  to  do  is  to  unjoint  it  and  take 
it  out? 

A.  Yes,  sir ;  disconnect  the  header  from  the  pipe. 

Q.  The  Coval  saw  sharpener,  what  would  you  have 
to  do  to  remove  that? 

The  COURT. — I  think  we  could  save  time  to  just 
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ask  the  one  general  question  about  all  these  machines, 
if  there  are  any  that  cannot  be  removed  just  state 
what  it  is. 

Q.  Is  there  any  machine  there  that  you  installed 
that  cannot  be  removed  by  simply  taking  off  the  bolts 
or  nuts  and  taking  them  out,  or  unscrewing  screws  ? 

A.  No. 

Q.  Can  it  all  be  taken  out  without  damaging  the 
building  except  for  the  loss  of  the  machinery  ? 

A.  Yes.  because  we  put  it  in  there  after  the  build- 
ing was  completed. 

Q.  How  about  the  boilers — ^w^hat  would  you  have 
to  do  to  take  those  out? 

A.  Take  out  a  section  of  the  wall  that  was  remov- 
able put  in  there  after  the  building  was  completed. 
We  had  to  go  ahead  with  the  building,  and  we  had  no 
brick  and  couldn't  brick  it  in,  so  we  had  to  leave  the 
boilers  outside  and  went  on  and  completed  the  build- 
ing and  then  we  put  them  in  and  bricked  them  in. 

Q.  What  would  you  have  to  do  to  take  them  out  ? 

A.  Eemove  that  section. 

Q.  I  know,  but  you  have  some  brick  around  them, 
haven't  you?        A.  Yes,  sir. 

Q.  What  would  you  have  to  do  to  get  the  boilers 
out?        A.  Take  down  the  brick  work. 

Q.  Lift  them  out? 

A.  Not  lift  them.  The  boilers  would  simply  be 
moved  on  the  same  [151 — IT]  level  they  now 
stand  on,  out  on  the  platform.  . 

Q.  You  could  do  that  without  any  damage  to  the 
building,  could  you?        A.  Yes,  sir. 
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Q.  Have  you  made  a  computation  of  the  increased 
area  of  roof  that  you  actually  built  by  reason  of  the 
directions  of  Mr.  Tromble  to  you  to  build  a  complete 
roof  over  the  whole  sawmill  ?        A.  Yes,  sir. 

Q.  What  percentage  of  the  total  roof  that  you 
built  was  the  increased  area  of  roof  you  had  to  build 
by  reason  of  Mr.  Tromble 's  change  of  orders? 
A.  The  increased  area,  74.7  per  cent  of  the  whole. 
Q.  In  other  words,  nearly  75  per  cent  of  the  work 
you  did  on  the  roof  was  new  woi^k  which  Mr.  Tromble 
ordered,  was  it  ?        A.  Yes,  sir. 

Q.  I  wish  you  would  state  what  that  is. 
A.  It  is  a  photograph  of  the  west  end  of  the  saw- 
mill. 

Q.  After  completion?        A.  After  completion. 
Mr.  HELSEiLL.— I  offer  that  in  evidence. 
Mr.  COBB. — I  think  it  is  irrelevant  and  immate- 
rial— just  simply  encumbering  the  record. 

The  COURT. — It  simply  illustrates  his  testimony. 
(Whereupon    said   photograph   was   received   in 
evidence  and  marked  Plaintiff's  Exhibit  ^'K") 

Q.  How  much  of  the  roof  that  you  can  see  in  this 
picture  did  you  construct? 

Mr.  COBB. — ^Now,  I  think  that  is  wholly  irrele- 
vant and  immaterial,  how  much  he  can  see  that  he 
constructed.  They  have  testified  to  74  and  a  fraction 
per  cent  of  the  total,  and  now  he  is  asking  how  much 
he  can  see.  !  ^^  "'^i 

The  COURT. — The  question  could  have  been 
answered  and  all  this  time  saved. 
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Q.  How  much  of  the  roof  that  you  can  see  from 
that  picture  did  you  construct? 

A.  All  that  is  visible  on  the  north  side  beyond  this 
slope.     [152—78] 

Q.  What  do  you  mean  by  the  north  side  ? 

A.  This  is  the  north  side. 

Q,.  Did  you  construct  that  slope  to  ? 

A.  Yes,  but  you  can  only  see  the  edge  of  it. 

Q.  Did  you  construct  the  south  slope  to? 

A.  Yes,  sir. 

Q.  So  you  constructed  that  whole  roof,  did  you? 

A.  Constructed  that  whole  roof. 

Q.  Over  the  whole  roof  ? 

A.  Yes,  sir. 

Mr.  HELSELL.— That  is  all. 

Recr  OSS- examination. 
(By  Mr.  COBBO 

Q.  In  the  first  place  this  sawinill,  this  building 
that  you  put  up  there,  was  constructed  for  the  pur- 
pose of  putting  this  machinery  in,  wasn't  it? 

A.  Say  that  again,  please. 

Q.  I  say  the  building  that  you  constructed  there 
was  put  up  for  the  purpose  of  installing  this  machin- 
ery in,  wasn't  it? 

A.  Yes ;  but  I  could  have  installed  the  machinerv 
in  the  building  that  they  had. 

Q.  I  understand,  but  you  made  considerable  ad- 
ditions to  it?        A.  Yes,  sir. 

Q,.  And  it  was  constructed  with  the  view  of  in- 
stalling this  sawmill  in  it  as  planned  ?        A.  Yes. 
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Q.  The  building  then  was  adopted  for  the 
machinery  ? 

A.  The  building  they  had  there  with  the  addition 
we  were  to  add  was  also  adopted  for  the  machinery. 

Q.  I  understand  that,  but  I  say  the  changes  you 
made  were  all  adopted  for  this  machinery  and  plan- 
ned so  the  machinery  would  fit  it,  wasn't  it? 

A.  No,  the  changes  was  made  for  the  purpose  of 
housing  box  shooks  that  they  intended  to  make, — 
extra  space  that  they  wanted.     [153 — 79] 

Q.  And  if  you  were  to  take  all  of  this  machinery 
out  you  would  have  nothing  but  a  shell  of  a  sawmill 
left? 

A.  The  shell  of  a  sawmill — birch  trees,  and  all  of 
the  wood  work  would  be  left. 

Mr.  COBB.— That  is  all. 

Mr.  HELSELL.— That  is  all. 

(Witness  excused.) 

Testimony   of   W.   W.   Corbet,   for   Petitioner 

(Recalled). 

W.  W.  CORBET,  upon  being  recalled  as  a  witness 
on  behalf  of  plaintiff,  having  been  previously  duly 
sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  HELSELL.) 

Q.  Showing  you  Plaintiff's  Exhibit  ^^K,"  I  will 
ask  you  if  you  took  those  two  exhibits  and  segregated 
the  various  kinds  of  labor  shown  in  them  and  com- 
puted the  amount  of  time  which  was  expended  on 
each  classification  of  labor.        A.  I  did. 

Q.  Have  you  got  a  statement  with  you  showing 
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certain  classifications  of  labor  which  you  claim  to  be 

outside  of  the  contract?        A.  Yes. 

Q.  You  have  taken  the  time  and  the  rates  per 
hour,  have  you  not  ?        A.  Yes. 

Qt.  And  computed  the  totals  on  the  various  classi- 
fications of  labor?        A.  Yes. 

Q.  Is  that  it  which  you  hand  me  here  ?        A.  Yes. 

Mr.  HELSELL. — I  offer  this  in  evidence. 

Mr.  COBB. — Well,  I  have  no  objection  to  it  going 
in  for  what  it  is  worth. 

(Whereupon  said  statement  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  ''O.") 

Q.  In  one  item  here,  Mr.  Corbet,  you  have  ^ ^Mill- 
Roof " — in  figuring  the  amount  on  the  mill  roof  what 
amount  did  you  put  in  the     [154 — 80]     total  here? 

A.  I  took  the  proportion  of  it  that  was  extra. 

Q.  And  you  figured  that  how  ? 

A.  By  taking  the  total  amount  that  was  expended 
on  the  roof,  and  taking  74.7  per  cent  of  that  as  being 
the  amount  that  was  extra. 

Q.  Now,  on  the  question  of  board,  did  you  know 
or  were  you  informed  by  the  Craig  Lumber  Company 
at  any  time  that  they  had  charged  your  account  with 
$1.50  per  day  for  board?        A.  No. 

Mr.  COBB. — We  object  to  that  as  irrelevant  and 
immaterial.  That  is  a  question  of  the  construction 
of  the  contract. 

Mr.  HELSELL.— The  question  of  whether  we 
have  to  pay  for  it  is,  but  this  is  an  evidentiary  matter, 
Avhether  they  ever  intended  to  charge  us  with  it — they 
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would  have  notified  us  of  the  debit  some  wav,  or  the 

intention  to  debit  the  account  with  it. 

The  COURT. — I  think  it  is  admissible  for  what 
it  is  worth. 

Q.  (By  Mr.  HELSELL.)  Did  they  ever  notify 
you  of  any  charge  against  you  for  board? 

A.  No. 

Q.  Did  you  know  your  men  were  supposed  to  pay 
for  board?        A.  No. 

Q.  What  conversation  did  you  have  with  Mr. 
Tromble  about  board? 

Mr.  CO'BB. — We  object  to  that  as  irrelevant  and 
immaterial,  and  not  admissible  for  any  purpose 
because  it  is  an  attempt  to  vary  the  terms  of  a  writ- 
ten contract ;  and  if  they  are  introducing  it  for  the 
purpose  of  showing  a  subsequent  oral  agreement 
varying  this  contract,  then  it  is  within  the  statute 
of  frauds, — and  it  is  not  within  the  pleadings  in 
this  case.  If  they  intend  to  rely  upon  it  to  show  a 
waiver  of  the  terms  of  the  contract,  then  it  is  without 
consideration. 

Mr.  HELSELL. — It  is  simply  offered  to  show  how 
the  parties  themselves  construed  the  contract,  if  the 
Court  please.  The  contract  is  silent  on  the  question 
of  board,  neither  party  mentioning  it  at  all,  and  I  am 
simply  offering  to  show  by  the  mutual  conduct  of 
the  parties  that  they  construed  it  as  an  item  which 
the  Craig  [155^ — 81]  Lumber  Company  must  bear 
— and  intended  all  the  time  to  bear. 

The  COURT. — The  objection  is  overruled. 

A.  While   we   were    discussing    the    contract    in 
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Seattle,  at  the  time  the  contract  was  signed — 

Q.  You  are  starting  to  tell  now  before  it  was 
signed  ? 

A.  Yes ;  after  we  had  drawn  up  the  contract. 

Mr.  COBB. — Then  it  is  not  admissible  because  all 
the  agreements  of  the  parties  were  afterwards  em- 
braced in  writing. 

The  COURT. — How  about  those  matters  that  are 
not  embraced  in  the  contract? 

Mr.  COBB. — It  is  embraced  in  the  contract. 

Mr.  HELSELL. — ^There  is  nothing  said  about  the 
board  in  the  contract. 

Mr.  COBB. — The  board  is  a  necessary  expense, 
and  you  guarantee  the  total  cost — 

Mr.  HELSELL.— If  the  Court  please,  the  total 
cost  that  he  refers  to  is  the  cost  of  the  things  that 
we  were  supposed  to  do. 

Mr.  COBB. — And  among  other  things  you  were 
to  furnish  the  labor  for  this  work,  and  you  cannot 
furnish  labor  without  boarding  it. 

The  WITNESS. — And  it  came  up  then,  the  ques- 
tion of  who  was  to  board  the  men.  as  to  who  were  to 
pay  them,  came  up,  and  we  asked  Mr.  Tromble  about 
conditions  of  board  up  there,  hov/  we  could  manage 
that,  and  he  said  not  to  worry  about  that,  that  the 
Craig  Lumber  Company  would  take  care  of  the 
board — they  had  a  boarding-house  there  and  would 
assume  that  expense. 

Q.  Did  you  have  more  than  one  conversation 
along  that  line  ? 
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A.  Yes ;  we  talked  of  that  at  least  three  times  that 
I  know  of. 

Q.  Do  you  remember  Mr.  Cloudy  testifying  to 
hearing  one  conversation'? 

A.  That  was  one  of  the  times. 

Q.  Was  that  before  or  after  the  signing  of  the 
contract  ? 

A.  That  was  before  it  was  signed. 

Q.  Was  there  any  conversation  after  it  ^  was 
signed?        A.  Yes. 

Mr.  HELSELL.— That  is  all. 

Mr.  COBB. — In  order  to  preserve  the  Irecord  on 
it — I  do  not  know  [156' — ^82]  whether  the  record 
shows  it  or  not — I  move  to  strike  out  all  the  conver- 
sations with  Mr.  Tromble  ^about  taking  care  of  the 
board,  because  it  is  incompetent,  irrelevant  and  im- 
material for  any  purpose. 

The  COURT.— The  motion  is  denied. 

Mr.  COBB.— Exception. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  I  see  here  in  your  Eixhibit  ^^J"  you  have 
charged  the  Craig  Lumber  Company  with  an  item  of 
$49.06  for  shoveling  snow  — do  you  claim  that  going 
np  to  Alaska  in  December  and  January  to  put  in  a 
saT\Tnill — install  a  sawmill — there  was  no  necessity 
for  your  shoveling  snow? 

A.  Accordins;  to  the  contract  that  was  to  have  been 
done  before  we  went  there. 

Q.  You  don't  know  when  that  snow  fell? 
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A.  Ko,  I  do  not. 

Q.  And  you  don't  know  but  what  it  fell  some  time 
after  you  began  your  work  and  took  charge  of  the 
place,  do  you?        A.  I  know — 

Q.  Answer  my  question.        A.  No. 

Q.  Certainly  you  don't.  Wood  for  cookhouse 
$149.02 — how  much  of  that  wood  was  for  cooking 
meals  for  your  own  employees  ? 

A.  I  do  not  know. 

Q.  You  just  charged  it  all  to  the  Craig  Lumber 
Company.  I  see  you  have  charged  them  here  with 
$126.25  for  brick  from  iRavella — ^what  were  those 
brick  for?        A.  For  boiler  settings. 

Mr.  HELSELL.— That  is  for  transporting  the 
brick  from  the  ship  to  the  mill  site. 

Mr.  COBB.— You  don't  say  so. 

Mr.  HELSELL.— Mr.  Cloudy  testified  as  to  what 
those  terms  meant,  yesterday. 

The  COURT. — You  mean  the  brick  that  were  lost 
by  the  collapse  of     [157—83]     the  dock? 

The  WITNESiS.— That  was  for  taking  the  brick 
from  the  boat  and  putting  them  on  the  dock — both 
the  brick  that  were  lost  and  the  brick  that  were 
afterwards  sent  up. 

Q.  (By  Mr.  COBB.)  Removing  boilers,  $49.10— 
what  were  the  boilers  moved  for? 

A.  To  be  put  in  the  mill. 

Q.  To  be  installed?        A.  Yes. 

'Q.  Were  they  the  boilers  you  furnished? 

A.  Yes. 

Q.  Where  did  you  move  them  from? 
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A.  From  the  dock. 

Mr.  HELSELL.— Mr.  Cobb,  I  might  call  your 
attention  to  the  fact  that  this  man  was  not  present 
on  the  ground — ^Mr.  Cloudy  is  the  man  who  is 
familiar  with  what  the  work  actually  consisted  of. 

Mr.  COBB. — Yes,  but  I  am  cross-examining  this 
man  on  an  exhibit  you  put  in  on  his  testimony. 

Mr.  HELSELL.— I  understand,  but  I  want  to  call 
your  attention  to  the  fact  that  he  was  not  present  at 
Craig  at  any  of  this  time. 

The  COURT. — I  understood  the  witness  to  testify 
that  the  sheet  you  now  hold  in  your  hand  is  a  sum- 
mary made  by  him  from  two  other  exhibits — he 
hasn't  testified  that  he  knew  anything  about  the 
truth  or  f  alsitv  of  those  exhibits,  but  he  has  testified 
that  that  is  a  summary  of  what  is  contained  in  those 
exhibits.  I  did  not  understand  him  to  testify  that 
he  knew  the  particularities  of  his  own  knowledge  of 
those  exhibits. 

Mr.  COBB. — Well,  I  think  I  have  a  right  on  cross- 
examination  to  show  the  worthlessness  of  this  exhibit 
as  an  evidentiary  value. 

The  WITNESS. — This  amounts  to  nothing  more 
than  his  opinion  of  what  he  is  chargeable  with. 

The  COURT.— That  is  what  he  said  at  the  start. 

Mr.  COBB. — If  that  is  understood  I  do  not  care 
to  cross-examine  him  on  it  any  further.  The  fact 
of  it  is  that  it  has  no  evidentiary  value  that  I  can 
see.     [158—84] 

The  COURT.— The  only  value  that  has,  of  course, 
is  the  value  that  any  man's  testimony  would  have 
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when  he  testified  that  he  had  examined  the  records 

and  found  something. 

Mr.  CQiBB. — I  better,  perhaps,  examine  him  a 
little  further  on  it  then. 

Q.  You  say  these  figures  you  got  from  a  segrega- 
tion of  the  figures  furnished  you  by  Mr.  Cloudy  ? 

A.  Yes. 

Q.  Did  you  follow  his  check  memoranda? 

A.  I  followed  his  time-books. 

Q.  How  is  that  ?        A.  No,  I  did  not. 

Q.  You  did  not  follow  them^ — you  paid  no  atten- 
tion to  the  money  that  had  been  furnished  to  the 
Hills- Corbet  Company  on  his  account,  or  how  he  dis- 
bursed that  ?        A.  No. 

Q;.  There  is  one  other  question  I  forgot  to  ask  you 
yesterday,  and  I  will  ask  you  that  now.  Under  your 
contract  with  the  Craig  Lumber  Company  they  were 
to  pay  you  50'  per  cent  of  these  invoice  prices  upon 
the  receipt  of  the  order,  were  they?        A.  Yes. 

Q.  And  you  stated  that  on  December  8,  1917,  they 
paid  you  $4020.44,  which  was  50^  per  cent  of  the  order 
under  the  contract — that  was  paid  in  strict  compli- 
ance with  it,  was  it? 

A.  I  thinly  that  included  50  per  cent  of  one  invoice 
— I  mean  100  per  cent  of  one  invoice,  and  50  per  cent 
of  a  number  of  invoices. 

Mr.  HELSELL.— May  I  interrupt? 

Mr.  COBB.— Yes, 

Mr.  HELSELL.— The  payment  Mr.  Cobb  is  talk- 
ing about  is  the  first  payment  made  to  you. 
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Mr.  CORBET.— That  is  50  per  cent  of  the  invoices 
that  we  sent  at  that  time. 

Q.  (By  Mr.  COBB.)  And  on  December  17th 
there  was  $3812.23  paid,  that  was  paid  in  compliance 
with  the  contract?     [159 — 85] 

A.  Yes;  that  was  the  one,  I  think,  that  included 
100  per  cent  of  one  invoice. 

Q.  And  then  on  February  1st  they  paid  you  $1461. 
63,  that  was  50  per  cent  of  the  invoices  to  that  date, 
wasn't  it? 

A.  As  I  remember  it  now  that  was  50  per  cent. 

Q.  How  is  that? 

A.  That  was  50  per  cent  of  certain  invoices I 

don't  remember  just  what  ones. 

Q.  And  then  on  February  20th  and  March  5th 
there  were  payments  made  of  $276.51  and  $361.45 
respectively,  which  was  100  per  cent  of  the  invoices  ? 

A.  Read  those  again,  please. 

Q.  On  February  20th  and  March  5th,  respectively, 
$276.51  and  $361.45,  those  3^ou  testified,  as  I  under- 
stood you,  were  in  full  payment — 

A.  In  full  payment  of  the  bill  sent  out. 

Q.  They  were  small  orders?        A.  Yes. 

Q.  Now,  the  next  payment,  March  18th,  was 
$5000.00,  was  that  just  50  per  cent — 

A.  That  was  simply  a  sum  that  was  paid  on 
account  ? 

Q.  Just  a  payment  made  upon  account? 

A.  Yes. 

Q.  As  a  matter  of  fact,  at  that  time  under  the  con- 
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tract  they  owed  you  more  than  $5000,  didn't  they? 

A.  Yes. 

Q.  Did  you  make  any  objection  to  their  not  living 
strictly  up  to  the  terms  of  the  contract  at  that  time  ? 

A.  Yes,  we  certainly  did. 

Q.  What  objections  did  you  make? 

A.  We  wanted  more  money. 

Q.  What  did  you  do  when  you  didn't  get  it? 

A.  We  asked  them  to  get  it  for  us  as  soon  as  pos- 
sible. 

Q.  They  didn't  do  it,  did  they?        A.  No. 

Q.  What  did  you  do  then?     [160—86] 

A.  Kept  asking  for  it. 

Q.  They  didn't  make  another  pa3niient  then  until 
July,  did  they?        A.  I  think  not. 

Q.  And  you  turned  the  whole  mill  over,  you  say, 
about  May  first? 

A.  It  was  completed  along  about  that  time. 

Q.  And  turned  over  then? 

A.  I  don't  know  whether  they  accepted  it  or  not, 
but  I  think  so. 

Q.  And  they  didn't  pay  again  until  July  19th,  and 
only  $1000?        A.  Yes. 

Q.  And  you  accepted  that  and  credited  them  with 
it?        A.  Yes. 

Q.  And  on  December  8,  1918,  they  paid  you  an- 
other thousand  dollars,  and  that  was  the  last  payment 
you  say  they  made?        A.  Yes. 

Q.  And  you  accepted  that?        A.  Yes. 

Q.  You  never  asked  for  a  return  of  this  property 
that  you  claim  you  never  parted  with  title  to  until 
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after  the  bankruptcy  proceedings,  did  you? 

A.  Yes ;  we  asked  for  it  while  it  was  still  in  the 
hands  of  a  receiver. 

Q.  It  went  into  the  hands  of  a  receiver — that  was 
the  first  time  you  asked  for  it,  is  it  ? 

A.  I  think  so. 

Mr.  COBB.— That  is  all. 

The  COUET. — How  long  before  the  bankruptcy 
proceedings  was  it  that  they  went  into  the  hands  of  a 
receiver?        A.  I  don't  know  those  dates  exactly. 

The  COURT.— The  receiver  of  the  Seattle  courts? 

A.  Yes,  sir. 

Mr.  COBB. — The  records  of  this  case  I  think  show 
that. 

The  COURT.— Very  well. 

Mr.  HELSELL.— I  might  ask  Mr.  Corbet  this 
question — did  your  petition  to  the  receiver  ever  come 
to  a  hearing  at  all  before  the  [161 — 87]  bank- 
ruptcy—        A.  No,  I  think  not. 

Mr.  HELSELL. — It  was  not  heard  at  all. 

A.  No. 

The  COURT. — Did  you  have  the  company  put  in 
the  hands  of  a  receiver?        A.  No. 

The  COURT.— The  Hills-Corbet  Company? 

A.  No. 

The  COURT.— I  understand  you  to  say  that  you 
made  a  petition  to  the  receiver  claiming  this  prop- 
erty?       A.  Yes. 

The  COURT.— I  think  that  ought  to  be  introduced 
in  this  case. 

Mr.  COBB.— That  petition? 
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The  COURT. — Yes,  so  the  Court  can  see  something 
about  when  the  claim  was  made  to  start  with — ^it  is  a 
circumstance. 

Mr.  HELSELL.— We  can  obtain  that— I  didn't 
realize  the  Court  would  consider  that. 

The  COURT.— Is  it  here? 

Mr.  HELSELL. — I  do  not  know  whether  it  is  here 
or  not.  You  mean  when  the  Hills-Corbet  Company 
filed  their  petition?  I  think  I  have  a  copy  of  the 
petition  in  my  files. 

The  COURT.— And  the  date  that  was  filed? 

Mr.  HELSELL. — Yes.  This  seems  to  be  the  orig- 
inal petition.  I  guess  maybe  it  was  never  actually 
filed.  (To  witness:)  See  if  that  is  the  original  pe- 
tition, Mr.  Corbet? 

The  WITNESS.— I  think  it  is. 

Mr.  HELSELL. — I  was  not  familiar  with  this  case 
at  that  time,  and  I  do  not  know  whether  this  or  a 
copy  of  it  was  filed  or  not,  but  here  is  what  appears 
to  be  a  copy  of  the  petition  filed  with  the  receiver  in 
Seattle. 

The  COURT. — How  far  did  the  receivership  go  ? 

Mr.  HELSELL. — It  didn't  go  anywhere,  because 
the  bankruptcy  interrupted  it  and  assumed  jurisdic- 
tion— this  court  assumed  judisdiction  and  ousted  the 
receivership. 

Mr.  COBB. — The  receiver  of  the  Superior  Court 
of  Washington  had  no  [162 — 88]  jurisdiction  over 
property  in  this  jurisdiction. 

The  COURT. — I  know — it  would  simply  be  a  cir- 
cumstance. 


Hills-Corbet  Company,  201 

Mr.  HELSELL. — I  do  not  understand  exactly  the 
theory  of  the  Court  in  asking  for  that. 

The  COURT.— I  do  not  insist  on  it  at  all.  I  just 
simply  asked  so  that  I  could  get  an  idea  of  how  they 
acted. 

Mr.  HELSELL.— They  asserted  their  rights. 

Mr.  COBB. — I  think  it  is  competent  for  that  pur- 
pose— it  is  dated  the  10th  day  of  March,  1919. 

Mr.  HELSELL.— Do  you  want  to  put  it  in? 

Mr.  COBB. — Yes,  to  illustrate  his  testimony. 

Mr.  HELSELL. — I  have  no  objection  if  he  wants 
to  go  and  show  that  we  prepared  such  a  petition. 

(Whereupon  said  copy  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  ''P.'') 

Mr.  COBB.— That  is  all. 

(Witness  excused.) 
•  Mr.  HELSELL. — I  am  offering  in  evidence  a  cer- 
tified copy  of  our  contract  which  was  filed  with  the 
United  States  Commissioner,  or  Recorder  at  Ketchi- 
kan. At  that  time  there  was  no  statute  requiring 
that  it  be  recorded  anywhere,  but  I  want  to  show  that 
we  proceeded  with  diligence,  anyway. 

Mr.  COBB. — I  object  to  that.  The  original  is  in. 
The  fact  that  they  filed  a  certified  copy  of  it  down 
there — there  is  no  statute  authorizing  or  permitting 
it  to  be  filed — is  wholly  irrelevant  and  immaterial. 

The  COURT. — I  think  the  same  purpose  would  be 
accomplished  if  you  have  somebody  testify  that  it  was 
filed  for  record  on  such  and  such  a  day, — there  is  no 
use  to  duplicate  it  by  putting  the  contract  in. 

Mr.  HELSELL. — I  just  want  the  record  to  show 
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that  we  filed  it  for  record  in  Ketchikan. 

The  COURT.— Are  you  willing,  Mr.  Cobb,  that  the 
record  may  show  that  it  was  recorded?     [163 — 89] 

Mr.  COBB. — Filed  there  for  record  but  not  regis- 
tered as  a  chattel  mortgage. 

Mr.  HELSELL.— It  was  recorded  April  9,  1918, 
with  W.  T.  Mahoney,  recorder  at  Ketchikan.  All  I 
know  is  it  says  it  is  a  true  copy  of  the  record  in  his 
office.  I  do  not  know  where  he  recorded  it.  The 
original  says  it  was  recorded  in  Volume  4  Miscella- 
neous, page  258. 

Mr.  COBB. — As  long  as  the  original  shows  that 
there  is  no  use  of  this  at  all. 

Mr.  HELSELL.— All  right— I  will  stick  it  in  my 
pocket.  I  also  have  a  certified  copy  showing  we  filed 
it  for  record  in  Seattle.  Whether  that  is  of  any  ma- 
teriality I  do  not  know — in  fact  I  do  not  think  so, 
but  I  thought  maybe  Mr.  Cobb  might  think  so.  I 
want  to  prove  that  we  asserted  our  rights  in  every 
possible  way.  If  the  Court  will  permit  me,  I  will 
just  read  the  date  it  was  recorded  in  Seattle. 

Mr.  COBB. — I  think  that  is  wholly  immaterial  for 
any  purpose.     This  was  an  Alaska  contract. 

Mr.  HELSELL. — It  was  an  Alaska  contract  and 
the  property  was  to  be  delivered  in  Alaska,  and  I 
think  under  the  authorities  the  Alaska  laws  control. 

Mr.  COBB. — Having  it  recorded  down  there  is 
wholly  irrelevant  and  immaterial  for  any  purpose  in 
this  case. 

The  COURT. — I  do  not  know,  I  am  sure. 

Mr.  HELSELL. — The  property  was  bought  in 
Seattle  and  shipped  to  Alaska.     I  will  just  file  it. 
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The  COURT.— If  it  is  immaterial,  Mr.  Cobb,  it 
cannot  hurt  anybody;  and  if  it  is  material  they  are 
entitled  to  it. 

(Whereupon  said  certified  copy  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  ^*Qi.") 

Plaintiff  rests.     [164—90] 

DEFENSE. 

Mr.  COBB.— At  this  time,  if  the  Court  please  (I 
do  it  merely  for  the  purpose  of  expediting  matters), 
the  plaintiff  having  rested,  I  move  for  a  dismissal  of 
the  petition  on  the  ground  that  they  have  utterly 
failed  to  show  that  they  are  entitled  to  the  relief 
prayed  for,  or  any  relief,  under  that  petition — in 
other  words,  they  have  failed  to  make  out  a  case. 

The  COUET.— In  what  particular,  Mr.  Cobb? 

Mr.  COBB. — First,  that  the  contract  upon  which 
that  petition  is  based,  taken  in  conjunction  with  their 
actions  under  it,  shows  conclusively  that  it  was  the 
intention  of  the  parties  that  title  should  pass  to  this 
property,  and  it  did  pass  as  a  matter  of  law,  and  that 
the  clause  in  the  contract  providing  that  the  title  be 
retained  by  Hills-Corbet  Company  until  the  entire 
moneys  due  under  the  contract  should  be  paid  did  not 
have  the  effect  of  preventing  the  title  from  passing, 
but  was  merely  an  equitable  mortgage,  which  is  void 
as  against  a  trustee  and  the  creditors  that  he  repre- 
sents. Second,  that  they  have  failed  to  show  that  the 
property  has  not  been  paid  for.  I  think  those  two 
grounds  cover  it,  and  I  will  be  very  brief  because 
this  matter  has  been  argued  before  the  Court  once 
and  the  authorities  presented. 

The  COURT. — I  think  you  had  better  go  on  and 
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develop  your  side  of  the  case,  Mr.  Cobb,  because  I  do 
not  want  to  pass  on  this  offhand,  and  I  do  not  want 
to  go  over  it  twice. 

Mr.  COBB. — I  want  to  state  to  these  gentlemen, 
then,  that  the  only  evidence  I  expect  to  introduce 
and  that  I  will  be  able  to  get  will  be  this,  I  will  ask 
the  Court  to  take  judicial  notice  of  the  foreclosure 
of  the  bank's  mortgage  in  this  court  and  in  this  case. 
You  will  find  it  in  this  case,  the  foreclosure  and  sale 
under  that.  Then  I  will  introduce  Mr.  A.  A.  Hum- 
frey  as  soon  as  he  returns,  and  the  only  testimony 
that  I  want  from  him  is  on  the  amount  of  board  of 
these  laborers. 

Mr.  HELSELL.— I  will  ask,  Mr.  Cobb,  if  you  want 
the  Court  also  to  take  judicial  notice  of  the  decision 
of  the  referee  that  the  bank's  [165 — 91]  mortgage 
in  so  far  as  it  was  a  chattel  mortgage  was  invalid. 

Mr.  COBB. — On  the  lumber  and  everything  else 
there  he  held  it  to  be  valid,  an5  I  think  he  was  cor- 
rect in  it,  as  to  the  buildings  and  the  fixtures  which 
included  this  real  estate. 

Mr.  HELSELL. — He  held  it  valid  simply  as  a  real 
estate  mortgage. 

The  COURT. — Does  not  that  all  appear  in  these 
bankruptcy  proceedings  ?  That  is  a  mortgage  fore- 
closed in  bankruptcy  ? 

Mr.  COBB. — Foreclosed  in  bankruptcy. 

The  COURT. — The  records  are  all  here  ? 

Mr.  COBB. — The  records  are  all  here  in  the  hands 
of  the  referee. 

Mr.  HELSELL.— I  ask  Mr.  Cobb  if  he  will  not 
bring  the  mortgage  here  so  we  will  have  it. 
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Mr.  COBB. — The  mortgage  is  in  the  hands  of  the 
hank. 

Mr.  HELSELL.— Well,  a  certified  copy  of  it. 

Mr.  COBB. — It  seems  to  me  it  is  introduced  in  evi- 
dence— it  is  recited  there. 

Mr.  HELSELL. — It  is  very  awkward  to  have  the 
records  of  some  other  court  considered  in  this  court 
without  knowing  what  they  are — without  having  a 
transcript  made  of  them.  I  think  I  would  prefer 
that  a  transcript  be  made  of  what  parts  you  want  to 
show. 

Mr.  COBB.— I  will  get  a  copy  of  it. 

Mr.  HELSELL.— And  file  in  this  court? 

Mr.  COBB. — Yes,  in  this  court  in  this  case. 

The  COURT. — I  think  it  will  simplify  matters,  Mr. 
Cobb,  if  I  give  you  an  order  on  the  referee  to  turn 
over  to  you  such  papers  with  reference  to  the  fore- 
closure of  the  mortgage  as  you  want,  and  you  can  call 
on  the  referee  and  get  them  and  then  bring  them  up 
here  and  introduce  them  in  this  case, 

Mr.  COBB. — Yes,  I  will  do  that.  There  is  no  par- 
ticular reason  for  doing  it  now — I  will  do  it  at  the 
time  we  call  Mr.  Humf rey,  if  that  is  agreeable. 

Mr.  HELSELL. — I  would  like  to  see  them  before 
I  go  away. 

Mr.  COBB. — All  right,  you  will  see  them  before 
you  go  away. 

The  COUET. — Let  me  understand  what  you  intend 
to  prove  by  Mr.  Humfrey.     [166 — 92] 

Mr.  COBB. — Mr.  Humfrey  was  here  last  evening 
and  he  promised  to  come  up  this  morning,  but  when 
I  went  to  get  him  this  morning  I  learned  that  he  had 
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left  town  last  night  and  will  not  be  back  for  several 
days.  I  expect  to  prove  by  him  just  what  I  stated 
in  the  affidavit,  that  he  made  this  entry  and  made  it 
from  certain  data  he  had  there  as  to  the  cost  of  the 
board  of  these  men  to  the  Craig  Lumber  Company. 

Mr.  HELSELL. — Do  you  know  what  data  he  is  go- 
ing to  refer  to  that  he  had  ? 

Mr.  COBB. — No,  I  do  not,  in  particular. 

Mr.  HELSELL.— Shall  I  go  ahead  with  my  rebut- 
tal, then? 

The  COURT.— Yes. 

REBUTTAL. 

Testimony  of  F.  A.  Cloudy,  for  Petitioner  (Recalled 

in  Rebuttal). 

F.  A.  CLOUDY,  recalled  as  witness  on  behalf  of 
the  plaintiff,  having  been  previously  duly  sworn,  tes- 
tified in  rebuttal  as  follows : 

Direct  Examination. 
(By  Mr.  HELSELL.) 

Q.  Mr.  Cloudy,  in  the  books  of  the  Craig  Lumber 
Company  the  Hills-Corbet  Company  is  charged  with 
an  item  of  $1745  on  September  30th,  which  is  en- 
dorsed as  follows:  ^'Cloudy  list  of  checks  paid 
6/13/18,  $100 ;  6/13/18,  $.350 ;  6/18/18,  $1000  ; 
6/20/18,  $50;  7/19/18,  $200;  7/25/18,  $200;  8/8/18, 
$25.00" — do  you  have  any  idea  of  what  that  is? 

A.  I  don't  know, — I  don't  know  what  that  means. 

Q.  They  have  you  charged  also  with  the  following 
items — 

The  COURT.— What  is  this  rebutting,  Mr.  Hel- 
sell? 
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Mr.  HELSELL. — It  is  not  rebutting  anything,  if 
they  do  not  intend  to  put  their  books  in  evidence. 

The  COURT.— Mr.  Cobb  has  not  put  them  in,  and 
he  says  the  only  evidence  he  is  going  to  have — 

Mr.  HELSELL.— He  is  going  to  call  Max  Hum- 
freys  and  show  him  these  books,  and  I  don't  know 
how  far  he  is  going  to  go  in  the  books.  [167 — 93] 
If  he  is  going  to  confine  himself  to  the  two  items 
mentioned  in  the  affidavit  I  will  stop  right  now. 

Mr.  COBB. — I  have  told  these  gentlemen — I  have 
been  very  frank  with  them.  I  am  in  the  position  of 
representing  the  trustee,  and  I  found  these  charges 
there  and  I  am  unable  to  find  who  made  them  or  what 
they  are  about. 

Mr.  HELSELL.— When  you  call  Mr.  Humfreys 
are  you  going  to  go  into  any  of  the  debit  charges 
against  us  except  this  $11,781.63  for  labor  and  the 
$3,324  for  board  ?  Are  you  going  to  have  him  explain 
any  other  items'? 

Mr.  COBB. — No ;  that  is  all  I  now  know  anything 
about.  If  I  do  I  will  ask  the  Court  to  reopen  and 
give  me  an  opportunity  to  meet  it.  I  cannot  get  hold 
of  Mr.  Tromble,  and  I  don't  know  anything  about 
that,  and  I  am  not  offering  incompetent  evidence  if 
I  know  it. 

Mr.  HELSELL. — I  cannot  consent  that  after  we 
go  home  he  can  go  into  all  these  items  in  this  account 
unless  I  can  go  into  them  now — it  is  just  one  thing 
or  the  other,  and  he  ought  to  be  able  at  this  time  to 
decide  whether  he  is  going  into  them  or  not. 

The  COUET. — I  may  have  misunderstood,  but  I 
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thought  you  asked  Mr.  Cobb  the  categorical  question 
whether  he  was  going  beyond  the  $11,000  item  and 
the  $3000  item,  and  I  understood  him  to  say  no. 

Mr.  COBB. — I  have  no  intention  of  going  into  it. 
I  know  of  no  evidence  I  could  get  on  these  books.  I 
said,  however,  that  if  some  evidence  should  develop 
that  I  know  nothing  about, — these  gentlemen  under- 
stand my  position — I  have  been  perfectly  frank  with 
them, — If  I  could  get  something  of  that  kind  I  cer- 
tainly deem  it  my  duty  to  ask  the  Court  to  allow  me 
to  put  that  in,  but  at  the  present  time  I  have  no  in- 
tention of  doing  that. 

Mr.  HELSELL.— You  do  not  intend  to  do  it  with 
Max  Humf reys  ? 

Mr.  COBB. — No,  not  with  Max  Humfreys  because 
he  knows  nothing  about  those, 

Mr.  HELSELL.— All  right. 

Mr.  COBB. — That  is  what  he  tells  me,  at  least. 

Mr.  HELSELL.— The  Court  will  have  to  decide 
whether  he  will  let  you  do  that.     [168 — 94] 

Q.  (By  Mr.  HELSELL.)  Did  you  have  any  con- 
versation with  W.  H.  Warren,  cashier  of  the  Bank 
of  Wrangell,  about  this  contract  between  the  Hills- 
Corbet  Company  and  the  Craig  Lumber  Company  ? 

A.  Yes. 

Q.  When  was  that? 

A.  About  the  17th  of  January. 

Q.  1918?        A.  1918. 

Q.  State  whether  at  that  time  Mr.  Warren  had  a 
copy  of  the  contract  between  the  two  companies. 

A.  Yes ;  he  had  Mr.  Tromble's  copy. 
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Q.  He  had  it  there  in  the  bank?        A.  Yes,  sir. 

Q.  Mr.  Warren  was  what  official  in  the  Bank  of 
Wrangell  ?        A.  Vice-president,  I  understand. 

Mr.  HELSELL. — I  think  I  am  safe  in  assuming 
that  the  mortgage  was  executed,  according  to  the  rec- 
ords, on  the  28th  of  January,  1918 — that  was  the  date 
of  the  mortgage,  if  I  am  not  mistaken — is  that  not 
true  ? 

Mr.  MARSHALL.— I  think  that  is  correct— I 
wouldn't  be  definite  about  it. 

Q.  At  that  date,  January  28, 1918,  how  much  of  the 
Hills-Corbet  machinery  was  actually  installed  ? 

A.  Installed? 

Q.  Yes.        A.  None  at  all. 

Q.  None  was  in  place  ?        A.  No. 

Q.  When  was  it  installed? 

A.  Beginning  the  first  week  in  March,  I  believe,  we 
started  installing  it. 

Q.  How  much  of  the  machinery  sold  by  Hills-Cor- 
bet Company  was  not  even  in  Craig  on  January  28, 
1918? 

A.  Well,  leaving  out  the  brick  that  was  in  the  bay 
there  was  nothing  [169 — 95]  there  but  the  resaw, 
two  boilers,  two  engines  and  dry  kiln  equipment — 
no  transmission. 

Q.  When  did  the  transmission  arrive  ? 

A.  About  the  first  week  in  March. 

Q.  When  did  the  edger  arrive  ? 

A.  About  the  middle  of  March. 

Q.  The  planer? 
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A.  About  the  same  time — ^it  was  the  same  time. 

Q.  And  the  belt  ?        A.  A.  I  think  the  same  time. 

Q.  And  the  chain  ? 

A.  Some  chain  at  the  same  time, — in  fact,  I  think 
all  of  the  chain  came  in  on  that  shipment. 

Q.  You  said  the  transmission  machinery  arrived 
when  ?        A.  About  the  first  week  in  March. 

Q.  There  were  two  shipments  of  transmission  ma- 
chinery?       A.  Yes,  sir. 

Q.  When  did  the  first  one  arrive? 

A.  I  am  not  certain  about  that  as  to  that  date — I 
think  in  February. 

Q.  I  show  you  a  copy  of  a  telegram  and  ask  you  if 
you  know  the  signature  of  Mr.  W.  H.  Warren  of  the 
Bank  of  Wrangell?        A.  Yes,  sir. 

Q.  Does  that  bear  his  signature  ?        A.  Yes,  sir. 

Mr.  HELSELL.— I  offer  that  in  evidence  for  the 
purpose  of  showing  that  the  bank  had  notice  of  the 
terms  of  our  conditional  sale  contract. 

The  COURT. — ^Signature  to  a  telegram? 

Mr.  HELSELL. — Yes — it  is  a  confirmation  of  a 
telegram,  sent  by  mail. 

(Whereupon,  there  being  no  objection,  said  tele- 
gram was  received  in  evidence  and  marked  Plaintiff's 
Exhibit  "B,'') 

Q.  Do  you  know  whether  or  not  the  mill  site  of  the 
Craig  Lumber  Company  is  upon  the  forest  reserve 
of  the  United  States?        A.  I  think  it  is;  yes. 

Q.  Is  the  whole  townsite  of  Craig  in  the  forest  re- 
serve of  the     [170—96]     United  States? 

A.  Yes,  sir. 
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Q.  Do  you  know  the  character  of  right  which  the 
Craig  Lumber  Company  has  to  buy  the  land  upon 
which  their  mill  is  situated  ? 

Mr.  COBB.— What  is  the  purpose  of  that? 

Mr.  HELSELL. — My  purpose  is  simply  to  show, 
if  your  Honor  please,  that  the  mill  is  situated  on  land, 
the  only  right  to  which  the  Craig  Lumber  Company 
has  is  a  permit — a  special  use  permit  issued  by  the 
United  States  Forestry  Service,  and  that  therefore 
they  w^ere  not  the  owners  of  the  real  estate  at  all, 
and  that  the  Bank  of  Wrangell  in  taking  a  mortgage 
on  the  real  estate  cannot  for  that  reason  claim  that 
they  rely  upon  getting  title  to  the  land  and  that  the 
machinery  goes  with  the  land,  because  they  could  not 
get  anything  but  the  improvements  on  the  land  under 
their  mortgage — it  wasn't  really  a  real  estate  mort- 
gage at  all  in  the  sense  that  they  were  getting  any 
title  to  the  land. 

Mr.  COBB. — That  is  wholly  incompetent,  irrele- 
vant and  immaterial,  for  this  reason,  you  cannot  take 
a  mortgage  upon  possessory  rights  in  Alaska.  An- 
other reason  is  this,  that  if  these  gentlemen  owned 
this  property  and  can  show — and  apparently  have 
shown — that  the  Bank  of  Alaska  had  notice,  why,  it 
is  immaterial,  they  cannot  attack  a  mortgage  between 
their  parties  unless  they  can  show  that  the  mortgage 
hurts  them. 

The  COURT. — That  is  just  what  he  is  trying  to 
show,  that  it  hurts  him.  He  is  trying  to  negative 
your  contention  that  it  does  not  hurt  him. 

Mr.  HELSELL. — If  you  will  admit  that  it  does  not 
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hurt  me  I  will  be  perfectly  satisfied. 

Mr.  COBB. — I  do  not  think  it  makes  any  difference 
in  this  case  whether  there  is  any  mortgage  or  not. 

Mr.  HELSELL.— You  do  not? 

Mr.  COBB.— No. 

Mr.  HELSELL. — That  is  a  very  frank  admission 
and  I  am  very  glad  to  get  it.  Don't  you  know  that  is 
all  Government  land  over  there,  Mr.  Cobb  and  Mr. 
Marshall?     [171—97] 

Mr.  COBB. — I  so  understand  it — I  do  not  know 
it. 

Mr.  MAEiSHALL.— Have  they  a  permit  there? 

Mr.  HELSELL. — From  the  Foresty  Department. 

Mr.  MARSHALL.— Yes. 

The  COURT. — I  do  not  suppose  there  will  be  any 
dispute  about  this  being  on  forestry  ground? 

Mr.  COBB'. — That  has  always  been  my  under- 
standing. 

The  COURT. — And  that  the  Craig  Lumber  Com- 
pany have  a  permit? 

Mr.  COBB. — Have  a  permit. 

The  COURT.— And  that  they  have  built  this  mill 
on  that — 

Mr.  COBB. — The  facts  as  I  understand  them,  and 
I  think  I  am  correct,  are  that  the  West  Coast  Mill, 
composed  of  four  men  as  partners,  got  this  permit 
and  built  the  original  mill  and  Mr.  Tromble  bought 
them  out,  giving  each  his  note  for  $2.500^ — no  money. 
Mr.  Tromble  then  sold  the  West  Coast  Mill  Com- 
pany's holdings  there  to  the  Craig  Lumber  Com- 
pany in  exchange  for  the  entire  stock  of  the  Craig 
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Lumber  Company,  and  they  assumed  the  notes  that 
he  gave  these  other  people.  Those  are  the  facts  as 
disclosed  by  the  records  in  the  hands  of  the  trustee. 

Mr.  HEiLSiELL. — That  is  all  I  want  to  show, 
that  we  were  occupying  that  land  by  license  from 
the  Government  only. 

The  COURT.— That  is  admitted. 

Mr.  HELS'ELL. — I  have  a  copy  of  the  permit 
issued  by  the  forestry  service,  which  I  would  like 
to  put  in  evidence. 

Mr.  COBiB. — This  is  not  certified  in  such  a  way 
as  to  make  it  admissible. 

The  COURT.— It  is  just  a  permit,  isn't  it? 

Mr.  HELSEaLL.— Permit,  certified  by  the  Chief 
Clerk  of  the  Forestry  Department  at  Ketchikan. 

The  COURT. — It  is  admitted  in  the  case,  as  I 
understand  it. 

Mr.  HELSELL.— All  right;  I  just  want  it  to  be 
clear  that  the  permit  was  revocable  at  the  will  of 
the  United  States,  that  is  all.  That  is  all  with  this 
witness,  Mr.  Cobb.     [172—98] 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  Just  one  question,  Mr.  Cloudy.  Who  paid 
your  wages  while  you  were  there? 

A.  The  Craig  Lumber  Company, —  when  I  was 
paying,  or  drawing  checks  I  paid  myself  the  same 
as  I  did  the  rest  of  the  men — the  same  way. 

Q.  Did  you  pay  yourself  out  of  the  checks  that 
you  drew  on  this  $10,500  that  was  deposited  in  the 
Bank  of  Wrangell?        A.  Yes,  sir. 
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Q.  Your  wages  were  all  paid  out  of  that? 

A.  All  the  wages  I  did  get;  yes. 

Q.  Were  they  marked  '^on  contract"  or  other- 
wise? 

A.  Some  of  the  men  was  on  contract  and  some 
of  them  were  not. 

Mr.  HE'LSELL. — He  asked  you  how  they  were 
marked, — what  do  you  mean,  in  the  check-books? 

Mr.  COBB. — Yes;  how  much  of  that  did  vou 
charge  the  Craig  Lumber  Company  with  for  your 
own  wages? 

A.  About  a  thousand  dollars,  I  guess. 

Mr.  HELSE'LL. — Where  do  you  mean — in  the 
check-book  stubs?  Why  don't  you  make  it  definite 
so  he  will  know  what  you  are  talking  about? 

Q.  (By  Mr.  COBB.)  How  much  were  you  get- 
ting a  month? 

A.  I  wasn't  paid  by  the  month. 

Q.  How  were  you  paid?  A.  By  the  day. 

Qi.  How  much  a  day? 

A.  Started  in  with  $11,  and  later  they  -changed 
it  to  $12.00. 

Mr.  COBB'.— That  is  all. 

(Witness  excused.) 

Plaintiff  rests.     [173^99] 

April  3,  1920,  4:20  P.  M. 

Testimony  of  A.  A.  Humfreys,  for  Respondent. 

A.  A.  HUMFREYS,  called  as  a  witness  on  behalf 
of  the  respondent,  being  first  duly  sworn,  testified 
as  follows: 
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Direct  Examination. 
(By  Mr.  COBB.) 

Q.  State  your  name.        A.  A.  A.  Humfreys. 

Q.  During  the  year  1919  did  you  reside  at  Craig, 
Alaska?        A.  No,  1918. 

Q.  1918,1  mean.        A.  Yes. 

Q.  When  did  you  first  go  there? 

A.  Got  there  on  the  first  of  June. 

Q.  What  connection,  if  any,  did  you  have  with  the 
Craig  Lumber  Company? 

A.  When  I  first  went  there  I  was  bookkeeper  at 
the  plant,  and  later  I  had  charge  of  the  plant,  from 
the  first  of  August  until  it  closed  down. 

Q.  And  acted  as  treasurer?        A.  Yes. 

'Q.  Handled  funds.  Now,  how  long  did  your 
connection  with  them  continue  ? 

A.  Until  the  28th  of  December,  1918. 

Q.  That  is  the  time  the  receivership — of  the  ap- 
pointment of  a  receiver  preceding  the  bankruptcy 
proceedings?        A.  Yes. 

Q.  That  is  when  they  went  out  of  business? 

A.  Yes. 

Q.  When  you  got  there  and  examined  the  books 
I  will  ask  you  what  condition  you  found  the  com- 
pany in  with  Hills-Corbet  Company  ? 

A.  At  the  time  I  got  there  it  was, — the  account 
was  badly  balled  up — the  account  with  the  Hills- 
Corbet  Company — that  is,  it  was  hard  to  get  heads 
or  tails  of  it. 

Q.  Did  you  have  among  the  papers  the  contract 
of  the  Hills-Corbet     [174—100]     Company  for  the 
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construction  of  the  plant? 

A.  Yes ;  I  found  that  paper  sometime  after  I  had 
been  there — I  didn't  find  it  at  first. 

Q.  You  had  it  while  you  were  there  ? 

A.  I  had  it;  yes. 

Q.  Did  you  make  any  efforts  to  straighten  up  the 
account?        A.  Oh,  yes. 

Qu  Now,  I  hand  you  a  couple  of  books  here  and 
ask  you  what  they  are,  if  you  know? 

A.  This  book  is  a  ledger — it  is  really  two  books 
in  one — ^this  is  an  accounts  receivable  ledger  and  an 
accounts  payable  ledger. 

Q.  What  is  the  other? 

A.  The  other  book  is  a  cash  journal — both  of 
them  books  of  the  Craig  Lumber  Company. 

Q.  They  are  books  that  were  kept  under  your 
supervision  while  you  were  there?        A.  Yes. 

Q.  Now,  turning  to  the  account  in  the  ledger 
there  of — 

Mr.  BURTON. — I  would  like  to  ask  one  question 
before  he  asks  that.  Did  you  make  those  entries 
yourself,  Mr.  Humfreys? 

A.  Lots  of  them,  yes — lots  of  them  I  didn't  make 
— I  can  recognize  my  own  entries. 

Mr.  BiUETON. — You  didn't  make  those  entries 
that  he  has  asked  you  to  testify  about? 

A.  I  don't  know  what  Mr.  Cobb  is  going  to  ask 
me  about  yet. 

Mr.  BURTON.— We  object  to  him  testifying  to 
any  entries  except  those  he  made  himself. 
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The  COURT. — He  has  not  testified  to  anything 
yet. 

Q.  (By  Mr.  COBB.)  Turn  to  the  account  of  the 
Hills-Corbet  Company,  I  call  your  attention  to  an 
entry  there  of  something  over  $3,000. 

A.  This  last  entry  on  the  account? 

Q.  I  don't  know  whether  it  is  the  last  entry  or 
not — an  entry  which  you  made  there.  The  entry 
I  call  your  attention  to  particularly  is  the  entry 
to  cover  part  of  the  labor  cost,  three  thousand  some 
hundred  dollars — did  you  make  that  entry?  [175 — 
101] 

A.  Yes— this  last  entry  of  $3,324.00—1  made  that. 

Q.  You  made  that  entry.  Did  you  also  make  it 
on  the  journal? 

A.  Yes,  this  is  my  entry  in  the  journal. 

'Q.  Now,  just  explain  that  charge  against  the 
Hills-Corbet  Company  to  the  Court,  Mr.  Humfreys. 

A.  Well,  this  page  47  of  the  cash  journal,  the 
entry  referring  to  $3,324  which  appears  on  the 
journal  as  a  credit  to  the  boarding-house  account 
and  a  charge  against  the  Hills-Corbet  Company. 
The  entry  reads,  ^^  Charge  Hills-Corbet  Company 
board  at  $1.50  per  day  on  amount  included  in  the 
labor  charged  above'' — that  is,  the  previous  charge 
of  2,216  days  at  $1.50  per  day,  is  $3,324. 

Q.  Now,  that  is  the  entry? 

A.  That  is  the  entry;  yes. 

Q.  From  what  data  did  you  make  the  entry  and 
why  did  you  make  the  charge? 

A.  I  made   this   entry  when   I   was   closing   the 


218  E,  L.  Cohh  vs, 

(Testimony  of  A.  A.  Humfreys.) 
books  up  preparatory  to  turning  them  over  to  the 
receivership.  When  I  left  Craig  and  went  down  to 
Seattle  I  took  the  books  with  me.  The  Hills-Cor- 
bet Company  account,  as  I  said,  was  always  more 
or  less  indefinite.  For  one  thing,  I  didn't  have 
sufficient  data  to  make  an  accurate  account — our 
account  never  did  come  anywhere  near  balancing; 
and  Mr.  Shattuck  took  the  ledger  sheet  out  of  the 
old  ledger  and  what  information  I  had  there,  and 
interviewed  Hills-Corbet  Company  in  an  endeavor 
to  straighten  the  account  out;  and  when  I  got  back 
to  Seattle  in  December,  1918,  Mr.  Shattuck  gave  me 
all  the  details  of  his  straightening  the  account  up 
with  Hills-Corbet  Company,  one  of  the  main  things 
of  which  was — one  of  the  main  discrepancies  was 
in  the  amount  paid  out  by  the  Craig  Lumber  Com- 
pany through  their  representative  at  Craig,  Mr. 
Cloudy,  for  labor,  that  was  handed  in;  and  taking 
the  amount  of  money  deposited  in  the  bank  of 
Wrangell  in  lump  sums  to  the  credit  of  the  Hills- 
Corbet  Company,  and  that  which  was  checked  out 
by  their  man  Cloudy — which  always  appeared  to  me 
to  be  the  chief  discrepancy — I  asked  Mr.  Shattuck, 
— I  couldn't  go  into  it  at  Craig — it  was  [176 — 102] 
hard  to  get  office  men  at  that  time — to  make  up  a 
list  of  the  checks  from  the  check  stubs,  which  he 
did,  and  I  checked  them  over  with  the  stubs  and 
with  my  records. 

Q.  Is  that  from  the  original  check  stubs  that  Mr. 
Cloudy  drew  from  the  bank  books? 

A.  Yes. 
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Q.  Those  are  the  same  ones  that  are  in  evidence 
now? 

Mr.  BURTON. — I  don't  know  what  yon  are  get- 
ting at,  Mr.  Cobb.  I  do  not  think  this  testimony 
is  at  all  relevant,  if  your  Honor  please,  and  Mr. 
Humfreys'  answers  are  not  responsive  to  the  ques- 
tions at  all,  and  I  cannot  see  just  what  he  is  getting 
at,  and  I  think  one  or  two  questions  would 
straighten  it  all  out. 

The  WITNESS.— He  asked  me  how  I  arrived  at 
this  entry,  and  it  was  really  necessary  for  me  to  go 
into  the  check  stubs  to  get  the  entry. 

Q.  (By  Mr.  COBB.)  You  got  it  from  the  check 
stubs  ? 

A.  I  didn't  get  the  entry  direct  from  the  check 
stubs,  but  it  was  originally  taken  from  the  data 
that  was  contained  on  the  check  stub. 

Q.  The  check-book  stubs  to  which  you  refer  are 
these  check-book  stubs  marked  Plaintiff's  Exhibit 
^'M"  in  this  case,  are  they? 

A.  Yes,  those  are  the  check  stubs. 

Q.  How  did  you  get  the  number  of  days  that  you 
charged  them  with  there, — how  did  you  make  that 
calculation  ? 

Mr.  BURTON. — I  object  to  the  question  as  in- 
competent, irrelevant  and  immaterial,  for  the  rea- 
son that  there  is  nothing  shown  here  that  Mr.  Hum- 
freys had  any  right  to  make  the  entries  which  are 
made  in  that  book;  there  is  nothing  shown  so  far 
that  he  had  any  data  from  which  he  could  make 
such  original  entry;  there  is  nothing  to  show  that 


220  E,  L.  Cohh  vs, 

(Testimony  of  A.  A.  Humfreys.) 
he  laiew  anything  about  the  charge  of  board  or  the 
arrangement  concerning  board  at  the  time  of  the 
making  of  the  contract,  and  we  object  to  the  tes- 
timony as  being  incompetent,  irrelevant  and  imma- 
terial. 

The  COURT. — The  objection  is  overruled. 

The  WITNEISS.— I  took  the  days  as  contained 
on  the  check  stubs  and  [177 — 103]  time  sheets 
for  that  time  and  segregated, — ^that  is,  Mr.  Shat- 
tuck  had  made  the  segregation,  and  I  checked  it 
over. 

Mr.  BURTON.— He  is  testifying,  if  the  Court 
please,  from  something  Mr.  Shattuck  made. 

The  COURT. — He  mentioned  incidentally — 

The  WITNE'SS. — I  took  those  figures  there  and 
I  found  that  the  labor  performed  on  the  contract 
amounted  to,  total  number  of  days  for  one  man 
2,216.  Now,  the  board — the  operation  of  the  board- 
ing house  up  until  the  last  two  or  three  months — 
had  always  cost  a  dollar  and  a  half,  or  in  excess 
of  a  dollar  and  a  half  per  day  per  man, — I  think, 
if  I  remember  correctly,  one  month  it  ran  up  to 
$1.70  per  day  per  man — I  think  it  ran  up  to  $1.70 
one  time — but  I  thought  a  fair  average  would  be 
$1.50  a  day — it  would  at  least  cost  that,  so  that  is 
why  I  charged  the  Hills-Corbet  Company  for  the 
board  of  their  men  for  the  time  they  worked  on  the 
contract. 

Q.  That  is  part  of  the  labor  charge? 

A.  Yes. 

Q.  Made  by  the  Craig  Lumber  Company? 
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A.  Yes. 

Q.  Now,  the  deposits  that  you  referred  to  that 
were  made  by  the  Craig  Lumber  Company  and 
checked  out  by  Mr.  Cloudy,  were  three  checks  for 
$3,500  each?        A.  Yes. 

Q.  Did  you  find  that  Mr.  Cloudy  had  checked  out, 
or  given  checks  there  that  were  additional  to  that 
that  were  paid  by  the  bank  and  charged  to  the 
Craig  Lumber  Company — in  excess  of  that? 

A.  In  excess  of  the  $10,500? 

Q.  Yes.        A.  Yes. 

Q.  Did  you  make  a  charge  covering  that? 

A.  No,  I  didn't  make  the  charge. 

Q.  You  didn't  make  the  charge  covering  that, — 
do  you  know  how  much  that  access  was? 

A.  According  to  the  charge  on  the  books,  yes — 
it  was  something  between  [178 — 104]  six  and 
seven  thousand  dollars. 

Q.  That  was  in  addition  to  the  $10,500? 

A.  Yes.  Of  course  all  that  money  was  expended 
on  the  labor  on  the  contract,  as  shown  on  the  check 
stubs. 

Q.  I  understand — that  is  the  amount  that  he 
checked  out  in  the  course  of  his  operations.  Now, 
the  $3,324,  that  is  a  part  of  the  cost  to  the  Craig 
Lumber  Company  for  the  performance  of  the  Hills- 
Corbet  Company  contract? 

A.  I  would  take  it  to  be  so  according  to  the  con- 
tract— that  was  my  interpretation  of  the  contract, 
is  why  I  made  the  entry. 

Q.  The  fact  I  am  asking  you  about  is  not  the 
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interpretation  of  the  contract— that  was  an  actual 
cost  to  them?        A.  Oh,  absolutely. 
Mr.  COBB. — You  may  take  the  witness. 

Cross-examination. 
rBy  Mr.  BiUETON.) 

Q.  Mr.  Humfreys,  these  books  of  check  stubs, 
do  they  show  anything  in  connection  with  the  board 
of  those  men?        A.  No. 

Q.  You  got  nothing  from  these  stubs  which  gave 
you  any  idea  as  to  the  board,  did  you? 

A.  In  just  what  particular,  Mr.  Burton? 

Q.  You  made  an  entry, — ^you  say  you  made  this 
entry  by  taking  these  check  stubs  and  some  other 
information,  and  figured  $1.50  per  day  per  man — 
now,  just  answer  the  question — do  these  check 
stubs  show  anything  of  that  kind  in  there? 

A.  They  show  the  amount  paid  for  labor  on  the 
contract,  Mr.  Burton. 

Q.  Doesn't  say  anything  about  board — doesn't 
mention  board,  does  it? 

A.  No,  it  doesn't  mention  board. 

Q.  I  will  ask  you,  Mr.  Humfreys,  from  whom  did 
you  get  any  information  which  authorized  you  to 
make  any  entry  in  those  books  concerning  the 
board  of  the  Hills-Corbet  men? 

A.  Will  you   repeat   that   question?     [179- — 105] 

Q.  Prom  whom  or  from  what  source  did  you  ob- 
tain any  information  or  any  authority,  or  who  au- 
thorized you  to  make  those  entries  concerning  the 
board  of  the  men  against  the  Hills-Corbet  Com- 
pany ? 
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A.  I  obtained  the  information,  as  I  say,  from  the 
time  the  men  worked,  as  shown  by  their  own  man's 
entries. 

Q.  So  you  figured  this  board  merely  from  the  fact 
that  vou  knew  that  these  men  of  Hills-Corbet  Com- 
pany  had  put  in  certain  time  at  that  work  at  Craig, 
Alaska,  and  you  figured  during  that  time  they 
were  to  be  boarded? 

A.  I  knew  they  were  boarded. 

Q.  That  is  the  only  information  upon  which  you 
base  your  charge,  that  the  men  worked  there  and 
boarded  there? 

A.  No;  I  asked  the  superintendent  of  the  Craig 
Lumber  Company,  Mr.  Tromble,  at  the  time  when 
I  was  endeavoring  to  straighten  out  the  accounts, — : 
the  main  reason  for  my  going  to  Craig  was  to 
straighten  out  the  accounts — I  kept  them  merely 
from  that  time  on, — and  I  asked  Mr.  Tromble, — 
the  boarding-house  account  was  in  very,  very  bad 
shape  financially — that  is,  the  amount  that  had  been 
collected  from  the  men  that  were  being  boarded 
there  was  a  very  small  amount  in  comparison  with 
the  expense  of  operating  the  boarding-house,  and  I 
looked  for  a  reason  for  it,  and  Mr.  Tromble  told 
me  the  Hills-Corbet  men  had  all  boarded  there  and 
no  entry  of  that  had  been  made. 

Q.  Did  he  tell  you  to  make  that  entry? 

A.  Tromble  had  gone  at  the  time  I  made  this 
entry. 

Q.  You  were  not  present  at  the  time  the  contract 
was  entered  into,  were  you?        A.  No. 
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Q.  And  you  don't  know  anything,  then,  about 
any  understanding  concerning  the  board  at  that 
time,  do  you,  between  the  Craig  Lumber  Company 
and  the  Hills-Corbet  Company? 

A.  Only  what  Mr.  Tromble  told  me. 

Q.  You  were  not  present  at  the  time  the  contract 
was  made,  and  you  don't  know  of  your  own  knowl- 
edge?       A.  No.     [180—106] 

Q.  So  all  the  information  you  have  upon  which 
to  make  this  entry  is  the  fact  that  these  men  worked 
at  Craig  and  boarded  there  at  the  boarding-house; 
isn't  that  true? 

A.  Yes,  that  is  partly  true. 

Q.  Now,  the  amount  of  $1.50  a  day,  you  fixed  that 
yourself  ? 

A.  I  fixed  the  amount  myself  on  the  cost  of  run- 
ning the  boarding-house — that  is,  what  the  cost  of 
the  boarding-house  was — what  it  cost  to  feed  a 
man. 

Q.  Is  that  your  memorandum  there? 

A.  Yes,  that  is  my — 

Q.  That  is  your  writing.  Do  you  recognize  that 
paper  upon  which  that  memorandum  is  put? 

A.  Yes. 

Q.  Now,  at  that  time,  Mr.  Humfreys,  you  figured 
the  cost  of  board  would  be  about  a  dollar  a  day, 
didn't  you?        A.  No. 

Q.  Isn't  that  the  item  down  there? 

A.  That  is  the  amount  we  charged  the  men  per 
day  for  board — our  own  men,  but  we  were  never 
able  to  board  them  for  a  dollar  a  day — never— the 
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lowest,  the  very  lowest,  we  ever  could  board  our 

men  for  was  $1.36  a  day. 

Q.  Who  authorized  you  to  make  the  entry  in  the 
book  ? 

A.  I  thought  the  entry  should  be  made,  Mr.  Bur- 
ton, and  when  I  got  down  to  Seattle  and  started  to 
make  all  the  entries  in  the  book  preparatory  to 
turning  them  over  to  the  receiver,  I  said  to  Mr. 
Shattuck,  ^^ Shouldn't  a  charge  for  board  be  made?" 
I  told  him  my  reasons  for  thinking  a  charge  should 
be  made,  and  he  said  yes,  and  so  I  made  them. 
Mr.  Shattuck  was  at  that  time  president  of  the 
company. 

Q.  Mr.  Cobb  asked  you  concerning  the  three 
checks  for  $3,500?        A.  Yes. 

Q.  What  are  the  entries  concerning  those  checks? 

A.  The  entries  for  those  checks  are  not  in  these 
books — they  are  in  the  previous  set  of  books  to 
these. 

Q.  Who  were  those  checks  payable  to — Cloudy? 
[181—107] 

A.  No,  the  checks  were  payable  to  the  Hills- 
Corbet  Company. 

Q.  Do  you  know  what  those  checks  were  paid 
for? 

A.  They  were  merely  deposited  in  the  bank  for 
Cloudy  to  check  against,  Mr.  Burton, — money  to 
pay  the  men. 

Q.  You  haven't  seen  the  time-books,  have  you, 
of  the  Hills-Corbet  Company  kept  by  Cloudy? 
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A.  No;  I  tried  many  times  to  get  hold  of  them 
but  I  couldn't. 

Q.  You  don't  know  of  your  own  knowledge  what 
amount  of  money  was  paid  upon  the  contract  or 
what  was  paid  upon  extras,  do  you? 

A.  That  all  transpired  before  I  got  there.  The 
only  thing  I  could  tell  was  from  Cloudy 's  own  check 
stubs. 

Q.  You  don't  pretend  to  know,  though,  what  that 
money  was  paid  for — whether  it  was  paid  for  the 
dry  kiln,  the  foundation  for  the  boiler,  the  shovel- 
ing of  snow,  or  what  it  was  paid  for,  do  you? 

A.  No;  just  the  entries  on  hi^  check  stubs  was 
all  I  had  to  go  by. 

Q.  You  were  not  there  at  all  during  the  time  this 
work  was  being  performed,  were  you,  Mr.  Hum- 
freys ? 

A.  The  bulk  of  the  work  was  finished  when  I  got 
there.     There  was  some  work  done  after  I  got  there. 

Q.  They  left  in  June,  didn't  they — the  Hills-Cor- 
bet men? 

A.  No;  there  were  some  of  them  there  up  to  the 
time  I  left. 

Q.  The  work  was  completed  at  that  time? 

A.  No,  the  work  was  never  completed — ^it  is  not 
completed  yet.  The  dry  kiln  was  never  completed, 
for  one  thing,  and  there  are  several  other  things 
that  were  never  completed. 

Mr.  BUE'TON. — Of  course  I  cannot  go  into  that 
— that  is  not  proper  rebuttal  testimony.  What  I 
mean  by  that,  Mr.  Humfreys  is  injecting  something 
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tliat  cannot  be  answered  by  our  witnesses. 

Q.  You  met  Mr.  Cloudy  in  Ketchikan,  did  you 
not,  Mr.  Humfreys?        A.  This  trip? 

Q.  Yes.        A.  Yes. 

Q.  Didn't  you  tell  him  you  had  made  no  entries 
in  this  book  at  all,  at  Ketchikan? 

A.  Just  a  few  days  ago?     [182—108] 

Q.  Yes. 

A.  No;  I  didn't  discuss  that  question  with  Mr. 
Cloudy. 

Q.  You  didn't  tell  him  that  at  all? 

A.  I  didn't  talk  to  him  to  any  extent.  He  told 
me  they  were  all  harping  on  me  because  I  left  town 
when  the  trial  was  coming  up — that  was  all.  I 
didn't  have  any  detailed  discussion  with  him — only 
saw  him  on  the  dock  for  two  or  three  minutes. 

Q.  Didn't  Mr.  Cloudy  tell  you  at  that  time  that 
the  entries  referred  to  in  Mr.  Cobb's  affidavit  were 
not  made  by  you  at  all  in  the  book? 

A.  No,  he  didn't  say  anything  about  it. 

Q.  Didn't  you  make  that  statement  to  Mr. 
Cloudy,  in  Ketchikan,  a  few  days  ago,  that  you  had 
not  made  those  entries  Mr.  Cobb  referred  to  in  his 
affidavit  ? 

A.  No;  I  haven't  seen  any  affidavit  of  Mr.  Cobb. 

Q.  You  just  testified  a  few  minutes  ago  about  those 
entries,  Mr.  Humfreys,  and  you  say  you  don't  know 
a  thing  about  what  the  money  was  paid  for — I 
understood  you  to  say  that, — you  don't  know  a 
thing  at  all  about  that  money  there,  that  is  true, 
isn't  it? 
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Mr.  COBB. — I  do  not  think  there  is  any  use 
duplicating  the  record  in  this  way.  The  witness 
has  stated  repeatedly  what  data  he  made  these 
entries  from — ^^f rom  the  entries  made  by  Mr.  Cloudy. 

The  WITNESiS.— I  discussed  this  matter  with  all 
the  men  that  were  interested  there, — I  wasn't  right 
on  the  spot. 

Q.  All  the  information  you  got  was  from  these 
check  stubs  of  Mr.  Cloudy? 

A.  No — that  is  binding  me  down  pretty  close,  Mr. 
Burton. 

Q.  Tell  me  what  information  you  got,  and  from 
whom  ? 

A.  Out  at  Craig  there  were  quite  a  few  other 
papers — more  than  there  are  here. 

Qi.  Where  are  those  papers? 

A.  I  presume  they  are  out  at  Craig  now — they 
were  when  I  left  there.  Where  they  are  now  I 
don't  know. 

Q.  You  were  there  last,  weren't  you?     [183^ — 109] 

A.  No,  I  think  I  left  Craig  the  15th,  or  the  14th, 
of  December,  1918;  but  the  check  stubs  occupied 
an  important  part  in  the  data  upon  which  I  based 
different  entries  in  the  books — also  a  conference 
with  the  man  who  wrote  the  checks  himself  assisted 
me  too  at  that  time. 

Q.  Who  was  the  man?        A.  Mr.   Cloudy. 

Mr.  BURTON.— If  the  Court  please,  Mr.  Cloudy 
left  word  before  he  left  here — left  me  a  letter — 
that  if  any  testimony  came  up,  or  was  given  by 
Mr.   Humfreys  that  should  be  rebutted  he  would 
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come  back,  and  I  would  like  that  privilege, — if  the 
Court  thinks  there   is   any  testimony  that  should 
be  rebutted  I  would  like  to  have  Mr.   Cloudy  re- 
called. 

The  COURT.— Do  you  want  to  have  Mr.  Cloudy 
here"? 

Mr.  BURTON. — If  there  is  any  material  evidence 
which  the  Court  wants  explained  I  would  like  to 
have  him  here. 

The  COURT.— You  will  have  to  be  the  judge  of 
that. 

Q.  Now,  Mr.  Humfreys,  just  let  us  get  the  thing 
clear, — you  state  to  the  Court  right  now  from  what 
you  derived  the  information — not  hearsay  testi- 
mony— you  understand  what  that  is, — ^but  from 
what  authentic  source  you  derived  any  information 
that  authorized  you  to  make  in  the  books  those  en- 
tries against  the  Hills-Corbet  Company, — you 
understand  that  question? 

A.  I  understand  it.  I  asked  Cloudy,  the  man  who 
wrote  those  checks,  and  the  man  who  was  in  charge 
of  that  work  at  the  time  the  work  was  performed, 
and  I  asked  Mr.  Tromble,  who  was  superintendent 
of  the  plant  at  the  time  the  work  was  performed — 
I  am  perfectly  frank  in  this  matter,  Mr.  Burton, 
I  have  no  interest  in  it  one  way  or  the  other — it 
occurred  to  me  that  the  boarding-house  account  was 
in  terribly  bad  shape — it  showed  a  tremendous 
deficit,  and  I  asked  Mr.  Tromble  about  it.  He  said, 
'^The  boarding-house  account  is  so  far  behind,"  he 
said,  ^'I  don't  know — there  are  lots  of  people  who 
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were  eating  there  and  nothing  charged."  I  said, 
^^Who,  for  instance?"  He  said,  '^The  Hills-Corbet 
people."  I  said,  ^^Are  we  supposed  to  pay  [184 — 
110]  their  board?"  He  said,  ''No."  I  said, 
''How  am  I  going  to  charge  it?"  And  he  said, 
"You  will  have  to  see  Cloudy — dig  it  out  from 
them."  I  said,  "That  is  going  to  be  an  awful  job — 
I  don't  know  how  I  am  going  to  get  it."  Then 
these  check  stubs  were  produced,  of  Mr.  Cloudy 's 
and  I  saw  that  was  going  to  be  a  very  big  job  and 
I  could  see  very  plainly  that  I  was  never  going  to 
get  time  to  do  it  with  my  other  work — I  was  work- 
ing then  16  to  18  hours  a  day — and  I  said  to  Shat- 
tuck,  "You  take  this  stuff  to  Seattle  with  you  and 
work  it  out";  and  I  said,  "Send  me  a  list  of  the 
checks,"  and  he  did  send  a  typewritten  list  of  the 
checks,  but  he  did  not  send  the  check  stubs,  and  I 
decided  to  let  it  go  until  I  got  to  Seattle,  and  when 
I  got  to  Seattle  I  got  the  check  stubs  and  checked 
them  over  with  this  list  and  figured  out  as  near 
as  I  could  the  total  number  of  days  and  the  men 
that  had  done  work;  then  I  showed  Mr.  Shattuck 
what  the  cost  of  operating  the  boarding-house  had 
been  spread  over  the  period  I  had  figured  out, 
showed  him  the  deficit  of  the  boarding-house,  and 
showed  that  the  operating  cost  had  been  high,  and 
I  figured  a  fair  average  would  be  $1.60'  for  each 
man,  and  I  said  to  Shattuck,  "I  guess  it  would  be 
all  right,  fair  enough,  if  I  charge  the  board  to  the 
Hills-Corbet  Company  at  $1.50  a  day,"  and  he  said 
yes,  so  I  made  the  entry.     That  is  the  whole  story. 
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Q.  Cloudy  did  not  tell  you  to  make    the  entry? 

A.  No,  he  had  no  authority. 

Q.  Cloudy  did  not  tell  you  that  the  Hills-Corbet 
Company  were  responsible  for  board,  did  he?  You 
are  referring  to  Mr.  Tromble — Mr.  Tromble  is  the 
('one  you  had  the  talk  with? 

A.  Yes,  I  had  most  of  the  talk  with  Mr.  Tromble, 
but  I  had  some  talk  with  Mr.  Cloudy.  At  that  time 
Mr.  Cloudy  was  working  for  us — he  wasn't  work- 
ing for  the  Hills-Corbet  Company  at  that  time. 

Mr.  BURTON.— That  is  all. 

(Witness   excused. ) 

TESTIMONY  CLOSED.     [185] 


Plaintiff's  Exhibit  ' 

'E." 

Craig,  Alaska,  Dec.  9,  1917. 

Hills  Corbet, 

Seattle,  Wash 

, 

Dear  Sirs — 

Inclosed  please 

find  cheek  for 

the 

following  In- 

voices : 

#250 

249 

9.40... 

.     18.80 

48.71... 

.     97.42 

248 

. ...     25.75... 

.     51.50 

247 

. ...   625.12... 

.1250.24 

237 

. ...     35.01... 

.     70.02 

236 

. ...   137.79... 

.  275.58 

238 

210.45... 

.  420. '90 

238 

.  ...     15.46..,. 

.     30.92 

251 

. ...     10.21... 

.     20.42 

233 

. ...  728.34... 

.1456.68         i 
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224 , 110.69 221.38 

243 66.41 132.82 

241 999.03 1998.06 

312.50 

F.  A.  Cloudy 477.36 Extra 

Pares  from  Seattle. 


3812.23 
I  telegraphed  you  to  reorder  all  the  brick  Cloudy 
told  you  about  it  I  guess.  Its  a  prett}^  hard  blow. 
I  wish  in  reinvoicing  that  you  could  forget  your 
15%  &  10%  profit.  This  is  all  I  will  ask  of  you. 
Cloudy  feels  terrible  about  this.  He  was  trying  to 
save  money  &  the  brick  were  on  a  new  wharf  &  I 
was  as  willing  he  should  take  the  chance  as  he. 
You  hadent  better  waste  any  time  getting  brick. 

Yours  truly, 

F.  J.  TROMBLE. 

Pltffs.  Exhibit  No,  ''E."  Received  in  Evidence 
Mar.  17,  1920.  In  Cause  No.  31,  Bkcy.  J.  W.  Bell, 
Clerk.     By  ,  Deputy.     [186] 


Length 

Belt 

541/2 

20" 

■58% 

20" 

16  feet 

rj„ 

10'.  8" 

7" 

30' 

16" 

23' 

6" 

38' 

8" 

241/2 

6" 

33' 

12" 

M' 

8" 

24' 

10" 

25' 

7" 

55' 8' 

6" 

42 

7" 

11' 

8" 

13' 

8" 

26' 

7" 

28' 

6" 

13' 

6" 

121/2 

6" 

12' 

8" 

44' 

12" 

15' 

8" 

44' 

8" 

30' 

7" 

26' 

7" 

23' 

12" 

24' 

8" 

20' 

10" 

43' 

12" 

40 

7" 
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Plaintiff ^s  Exhibit  *T/^ 
Where  At. 
Saw  Engine. 
Edger  Engine. 
Feed  Drive  Belt. 
Feed  Drive  Belt. 
Feed  Drive  Belt. 
Diamond  Drive  Belts. 
Fan  Drive  Belt. 
Small  Conveyor  Belt. 
Planer  Reverse  Drive. 
Drive  Belt  (planer). 
Planer  Drive  Belt. 
Reserve  Rev.  Drive. 
Box  Factory  Reserve  Drive. 
Cut  Off  Slaw  Res.  Drive. 
Cut  Off  Saw  Res.  Belt. 
Cut  Off  Saw  Res.  Belt. 
Reserve  Drive  Belt. 
Box  Factory  Drive  Belt. 
Rip  Saw  Drive  Belt. 
Cut  Off  Saw  Drive. 
Cut  Off  Saw  Bit. 
Mule  Stand  Drive. 
Large  Conveyor  Drive. 
Large  Conveyor  Drive  Bit. 
Log  Haul  Drive  Bit  No.  1. 
Live  Roll  Drive  Belt. 
Log  Haul  Drive  No.  2. 
Carriage  Feed  Drive. 
Haul  Drive  No.  3. 
Head  Saw  Main  Drive. 
Canting  Gear. 
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Pltffs.  Exhibit  No.  "F.''  Received  in  evidence 
Mar.   18,   1920.     In   Cause   No.   31,   Bkcy.    J.   W. 

Bell,    Clerk.     By   ,    Deputy.     For    Idtf. 

(3).     J.  W.  Bell,  Clerk.     [187] 

Plaintiff's  Exhibit  **G/' 

OFFICE  OF 
CRAIG  CHAMBER  OF  COMMERCE. 

Craig,  Alaska,  Feb.  9,  1918. 
Hills    Corbet    Co., 

Seattle. 
Gentlemen : 

Enclosed  please  find  Two  checks,  #108  and  109 
for  $276.51  acct,  your  orders  #291-300',  301,  302 
and  308. 

Tromble  still  away  getting  along  fine  Hand  about 
well  can  use  it  as  you  can  see. 

Send  Feed  Rings  for  dutch  ovens  (3)  not  over 
12''  inside  can  get  along  until?  they  come. 

Respectfully  yours, 

F.  A.  CLOUDY. 

Pltfs.  Ex.  No,  "G.^^  Received  in  evidence  Mar. 
17,  1920.  In  Cause  No.  31,  Bkcy.  J.  W.  Bell, 
Clerk.     By ,  Deputy.     [188] 

Plaintiff^s  Exhibit  **H.'^ 

Craig,  Alaska,  Feb.  25,  1918. 
Hills  Corbet  Co., 

73  Horton  St.,  Seattle,  Wn., 
Gentlemen : — 
Enclosed  please  find  check  for  $361.45  which  I 
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consider  is  in  full  for  your  invoices  Nos.  296,  305 
and   306. 

I  cannot  allow  you  a  percentage  on  that  block, 
and  as  for  the  boom  chains  which  were  an  actual 
loss  to  me,  I  don't  think  you  can  expect  anything 
on  that.  As  I  explained  before,  this  order  had 
nothing  to  do  with  the  Mill,  and  if  I  had  to  pay 
you  a  percentage,  we  would  have  to  pay  the  dif- 
ference ourselves. 

I  could  have  ordered  these  things  from  the  Mills 
and  Mines  Supply  Co.,  while  down  there,  and  I 
surely  will  consider  it  very  unfriendly  to  make  such 
a  charge.     Hoping  that  this  will  be  satisfactory  to 

you, 

We  remain. 

Sincerely  yours, 

CRAIG  LUMBER  CO., 
F.  J.  TROMBLE, 

Mgr. 

P.  S. — ^^The  Ravalli  has  just  arrived  at  this  place 
and  there  does  not  appear  to  be  anything  on  board 
for  us.  This  does  not  appear  to  be  very  good  head- 
work  on  your  part. 

F.  JT/K. 

Pltfs.  Exhibit  No.  "K.''  Received  in  evidence 
Mar.  17,  1920.  Cause  No.  31,  Bkcy.  J.  W.  Bell, 
Clerk.     By  ,  Deputy.     [189] 
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Labor  not  on  Contract. 

Saw  Mill 273.87 

Sihoveling  Snow ;   ..  49.06 

Wood  for  Cook  House 149.02 

Brick  from  Ravella 126.25 

Removing  Boiler 49 .  10 

Dry  Kiln  Foundation ,  217.89 

Removing  Lumber 8 .  10 

Replacing  Water-pipe 120.47 

Mill  Roof 408.05 

Clearing  Platform 58 .  26 

Removing  Engine.  . . ., 28.92 

Lumber  order 5 .  25 

Removing  Machinery  from  Dock.  .  85.35 

Gravel , 153.89 

Sand 154.00 

Removing  Engine 9.00' 

Mill  Foundation ; 10.25 

Boiler  House  Foundation 340.97 

Tearing  down  Saw  Mill 283.03 

Papering  Mill  Roof 40.67 

Trussing  Mill 242.35 

Carriage 98.86 

Logging 18.00 

Stevens  Residence 4 .  50 

Pipe  Line  to  Cook  House 19 .  35 

Brick  Shed ,. .  1.20 

Log  Slip , 59.06 

Log  Pond 52.87 

Water  Tank 39.65 

3098.24 
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Pltfs.  Exhibit  No,  "O.'"  Received  in  evidence 
Mar.  18,  1920.  Cause  No.  31,  Bkcy.  J.  W.  Bell, 
Clerk.     By  ,  Deputy.     [190] 

Defendant's  Exhibit  No.  1. 

308 
No.  93. 
Wrangel,  Alaska,  Jan.  5,  1918. 
BANK  OF  ALASKA. 
Pay  to  The  Order  of  Hills-Corbet-Co.     Per  F.  A. 
Cloudy  $3500.00/100   Three   Thousand   Five   Hun- 
dred and  00/100  Dollars. 

CRAIG  LUMBER  CO. 
F.  J.  TROMBLE,  Mgr. 
Stamped:   Paid  Jan.  17,  1918.     Bank  of  Alaska, 
Wrangell,  Alaska.     Per  F.  A.  Cloudy. 

No.  94. 
Wrangell  Alaska,  Jan.  24, 1918. 
BANK  OF  ALASKA. 
Pay  to  the  Order  of  Hills-Corbet  Co.     By  F.  A. 
Cloudy,  $3500.00/100.     Three  Thousand  Five  Hun- 
dred and  00/100  Dollars. 

CRAIG  LUMBER  CO, 
Per  F.  A.  CLOUDY. 
Acct.  contract  on  sawmill  at  Craig,  Alaska. 
Stamped:  Paid  Feb.  21,  1918.     Bank  of  Alaska, 
"Wrangell,  Alaska. 

[Endorsed]  :   Hills-Corbet  Co.     By  F.  A.  Cloudy. 
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No.  401. 
Craig,  Alaska,  March  26, 1918. 
CEAIG  LUMBER  CO. 
Of  Craig,  Alaska. 
Pay  to  The  Order  of  Hills-Corbet  Co.  Act.  $3500.- 
00/100,  Thirty-five  Hundred  and  no/100  Dollars. 

CRAIG  LUMBER  CO.,  President. 
ANNA  K.  TROMBLE,  Treasurer. 
(  To  Bank  of  Alaska,  Wrangell,  Alaska.     Stamped : 
Paid  Apr.   29,   1918.     Bank  of  Alaska,   Wrangell, 
Alaska.)  •  v 

Dft.  Exhibit  No.  1.  Received  in  evidence  Mar. 
18, 1920.  In  Cause  No.  31,  Bkcy.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [191] 


No.  1. 

Jan.  18,  1918. 

ORDER  of 
F.  A.  Cloudy.     H-C-Co. 
Counter  Check. 
For  Expenses  Craig,  Alaska, 
to  Wrangell  and  return. 

No.  2.  $182.62 

Jan.  21,  1918. 

Not  in  Contract. $118. 62  Dec. 
On  Contract .  64 . 00  Nov.  &  Dec. 

P.  J.  Hangen. 
For  Labor  on  contract. 
Hills-Corbet  Co.  Nov.  27  to 
Dec.  31/17. 


mils-Corbet  Company, 
$25.00/100 
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Hills  Corbet. 


Hills  Corbet. 


Hills  Corbet. 


^o.  3..  $89.40 

Jan.  21,  1918. 

ORDER  of 

John  Scott. 
Not  on  contract.       $44.40 
On  "  45.00 

For  Labor  on  contract. 
Hills-Corbet  Co.  Nov.  27  to 
Dec.  31/17. 

No.  4.  $170.92  +    #17  by  error. 

Jan.  21,  1918.  l^-^^ 

ORDER  of 
W.M.Benn.  N.O.C.  109.67 
Labor  on  Contract, 

O.C.  61.25 

**  "  12.20=73.45         Hills  Corbet. 

For  Hills  Corbet  Co. ; 
Nov.  27  to  Dec.  31-17. 
Due  $12.20. 
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No.  5.  $138.37 

Jan.  21,  1918. 

ORDER  of 
Robert  Walker, 

N.  0.  C.    95.62 

O.C.  442.75  Hills  Corbet. 

Labor  on  contract. 
For  Hills  Corbet  Co. : 
Nov.  27  to  Dec.  31-17.  [192] 

No.  6.  $136.32 

Jan.  21,  1918. 

ORDER  of 
O.  M.  Sweatt.  N.  0.  C.  98.10 

0.  C.  38.22  Hills  Corbet. 

Labor  on  contract. 
For  Hills  Corbet  Co. ; 
Nov.  27  to  Dec.  31-17. 

No.  7.  $76.30 

Jan.  21,  1918. 

ORDER  of 
N.  0.  C.  76.30 
T.  G.  Rorhstrum. 
For  labor  on  contract. 

Hills  Corbet  Co.  Hills  Corbet. 

Dec.  5th  to  Dec.  31-17. 

No.  8.  $135.90 

Jan.  21,  1918. 

ORDER  of 
Albert  McClellan. 
Not  on  contract .       $104 .  23 
on  contract.  31 .  67 

For  labor  on  contract. 

Hills  Corbet  Co.  Hills  Corbet. 

Nov.  27  to  Dec.  31-17. 


No.  9. 

Jan.  21,  1918. 

ORDER  of 
Carl  F.  Pahl.  N.  0.  C.  92.47 
Labor  on  contract  .     47 .  70 

For  Hills-Corbet  Co. 
Nov.  27  to  Dec.  31-17. 

No.  10.  $139.05 

Jan.  21,  1918. 

ORDER  of 
W.  C.  Cloudy. 
Not  on  contract.  92.47 

For  labor  on  contract  46 .  58 
Hills  Corbet  Co. ; 
Nov.  27  to  Dec.  31-17. 

No.  11.  $96.40 

Jan.  21,  1918. 

ORDER  of 
Wm.  W.  Eilworth  acct. 
J.  E.  Simpson.   N.  0.  C.  96.40 
For  labor  on  contract.  34.00 
Hills  Corbet  Co. ; 
f  Nov.  27  to  Dec.  31-17. 

No.  12.  $226.61 

Jan.  21,  1918. 

ORDER  of 
H.  J.  Gibney. 
Not  on  contract.         197.75 

For  labor  on  contract.   92.87 

HiUs  Corbet  Co. 
Nov.  27  to  Dec.  31-17. 

No.  13.  $136.59 

Jan.  21,  1918. 


Hills-Corhet  Company. 
$140.17 
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Hills  Corbet. 


Hills  Corbet. 


[193] 


Mailed  to  Wm.  W.  Kilworth  by  request 
of  Simpson. 

Hills  Corbet. 


Due  2  days  on  Dee. 
Hills  Corbet. 
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E,  L.  Cobh  vs. 


ORDER  of 

E.  Eckengen.  N.  0.  C.  98'.55 

0.  C.  38.0'2; 

For  labor  on  contract  Hills 

Corbet    Co.    Nov.    27    to 

Dec.  31-17. 

No.  14.  $140.17 

Jan.  21,  1918. 

ORDER  of 
Theo  Barth. 

Not  on  contract.  106.42 

For  Labor  on  contract.  33.75 
Hills  Corbet  Co. ; 
Nov.  27  to  Dec.  31-17. 

No.  15.  $140.75 

34.23 
Jan.  21,  1918. 

ORDER  of 
C.  S.  Cloudy. 

Not  on  contract.  90.67 

For  Labor  on  contract.  34.23 


Hills  Corbet. 


Hills  Corbet. 


124.90 


Hills  Corbet. 


HiUs  Corbet  Co. 
Nov.  27  to  Dec.  31-17. 


[194] 


No.  16. 

Jan.  21,  1918. 

ORDER  of 
F.  A.  Cloudy.  N.  0.  C.  338.90 
For  Labor  on  contract.  36.30 
HiUs  Corbet  Co. 
Nov.  27  to  Dec.  31-17. 


$360.20 


Mistake  Deducting, 
short  5.00. 

Hills  Corbet. 


No.  17. 

Jan.  21,  1918. 

ORDER  of 
W.  M.  Benn. 
For  labor  on  contract. 
Hills  Corbet. 
Due  on  Dec.-17. 

No.  18. 

Jan.  21,  1918. 

ORDER  of 
F.  A.  Cloudy. 
Acct.  D.  0.  Quine. 
For  labor  on  contract.  $19.80 
Hills  Corbet  Co. 
Nov.  27  to  Dec.  1. 

No.  20. 

Jan.  21,  1918. 

ORDER  of 
A.  L.  Brown. 
Acct.  Chas.  Spencer. 
For  (cook)  West  Coast  Mill 

Co. 
Per  F.  A.  Cloudy. 


Hills-Corbet  Company, 
$12.20 
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See  stub  #4  on  contract. 
Due  on  Dec.  acct.  error. 
Hills  Corbet. 


$19.80 


Check  #787  Taylor  Mill  Co.  to  F.  A. 
Cloudy. 

Hills  Corbet. 


$13.35 


Not  on  contract. 
Hills  Corbet. 


No.  21. 

Jan.  21,  1918. 

ORDER  of 
L.  K.  Halvorsen. 
Acct.  A.  J.  Eadner. 
For  labor  on  contract. 
For  Hills-Corbet  Co.j 
Nov.  27  to  Jan.  11/18. 


$234.52 


Hills  Corbet. 


I 
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No.  22. 

Jan.  21,  1918. 

ORDER  of 
L.  K.  Halverson. 
T.  Lempie. 

For  labor  on  contract. 
Hills  Corbet  Co. 
Dec.  17  to  Jan.  1 
1917  1918. 

No.  23. 

Jan.  22,  1918. 

ORDER  of 
W.  Waters. 

Hills  Corbet  Co.  Check. 
For  fare  and  Freight. 
"Wrangell  to  Craig. 

No.  24. 

Jan.  22,  1918. 

ORDER  of 
F.  A.  Cloudy  acct. 
For  B.  F.  Bink,  labor  on 

contract. 
Hills  Corbet  Co. 

on  acct.  Jan.  7/18. 

No.  25. 

Jan.  22,  1918. 

ORDER  of 
0.  M.  Sweatt. 
Labor    on    contract    Hills 

Corbet. 
For  Jan.  1  to  Jan.  19th  incl. 


E,  L.  Coll  vs, 

$50.00 


Hills  Corbet. 


[195] 


$15.50 


Hills  Corbet. 


$25.42 


HHls  Corbet. 


$77.85 


Hills  Corbet. 


No.  26. 
Jan,  22,  1918. 

ORDER  of 
Robert  Walker. 
Labor  on  contract. 
Hills  Corbet. 
For  Jan.  1  to  Jan.  20. 

No.  27. 

Jan.  22,  1918. 

Order  of 
Theo.  Barth. 
Labor    on     contract    Hills 

Corbet. 
Jan.  1  to  Jan  20. 

No.  28. 

(Part  of  #27.) 

Jan.  22,  1918. 

Order  of 
Theo  Barth. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  1  to  Jan.  20. 

No.  29. 

Jan.  22,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  1  to  Jany.  20. 

No.  30. 

Jan.  22,  1918. 

Order  of 

W.  M.  Benn. 

Labor    on    contract    Hills 

Corbet  Co. 
For  Jan.  1  to  Jan.  20. 


Hills-Corhet  Company. 
$76.50 
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Hills  Corbet. 


$66.50 


Hills  Corbet. 


$10.00 


Hills  Corbet. 


$76.50 


Hills  Corbet. 


$105.50 


Hills  Corbet. 


[196] 
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No.  31. 

Jan.  22,  1918. 

Order  of 
W.  M.  Benn. 
Labor    on    Contract    Hills 

Corbet. 
Jan.  1  to  Jan.  20. 
Advance. 

No.  32.  $100.50 

Jan.        1918. 

Order  of 
P.  S.  Hangen. 
Labor    as     contract     HiUs 

Corbet. 
For  Jan.  1  to  Jan.  20. 

No.  33.  $10.00 

Jan.  22,  1918. 

Order  of 
P.  L.  Hangen. 
Labor    on    contract     Hills 

Corbet  Co. 
Jan.  1  to  Jan.  20. 
Cash  advanced  by  F.  A.  C. 

No.  34.  $75-50 

Jan.  22, 1918. 

Order  of 
L.  Gr.  Rothstrom. 
Labor  on  Contract  for  Hills 

Corbet  Co. 
Jan.  1  to  Jan.  20. 

No.  35.  $1.00 

Jan.  22,  1918. 

Order  of 
L.  Q.  Rothstrom. 
Labor  on  contract. 
For  Jan.  1  to  Jan.  20. 


E,  L,  Cohb  vs. 
$5.00 


Hills  Corbet. 
Cash  advanced  by 
F.  A.  Cloudy. 


Hills  Corbet. 


Hills  Corbet. 


Hills  Corbet. 


Hills  Corbet. 

Ca^h  advanced  by  F.  A.  Cloudy. 


Hills-Corbet  Company. 
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'  No.  36. 
Jan.  22,  1918. 

Order  of 
W.  M.  Benn. 
Labor    on    contract    Hills 

Corbet  Co. 
Jan.  20  to  Jan.  27. 

No.  37. 
Jan.  22,  1918. 

Order  of 
P.  S.  Hangen. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  20  to  Jan.  27. 

No.  38. 

Jan.  22,  1918. 

Order  of 
J.  E.  Simpson. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  1  to  Jan.  20. 

No.  39. 
Jan.  22,  1918. 

Order  of 

H.  J.  Gibney. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  1  to  Jan.  20. 
Due  $10.00. 

No.  40. 

Jan.  22, 1918. 

Order  of 

H.  J.  Gibney. 
Labor  on  contract. 
Hills  Corbet  Co. 
Jan.  1  to  Jan.  20. 


$36.44 


Hills  Corbet. 


$36.44 


Hills  Corbet. 


[197] 


$69.20 


Hills  Corbet. 


$139.62 


Hills  Corbet. 


$10.00 


Hills  Corbet. 


I 
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No.  41. 
Jan.  22,  1918. 

Order  of 
C.  F.  Pahl. 
Labor  on  contract. 
Hilk,  Ciorbet  Co. 
Jan.  1  to  Jan.  20/17. 

No.  42. 

Jan.  22,  1918. 

Order  of 
Albert  McClellan. 
Labor  on  contract. 
Hillai  Corbet  Co. 
Jan.  1  to  Jan.  20. 

No.  43. 
Jan.  22,  1918. 

Order  of 
W.  C.  Cloudy. 
Labor  on  contract. 
Hills  Corbet. 
Jan.  1  to  Jan.  20. 

No.  44. 

Jan.  22,  1918. 

Order  of 
C.  S.  Cloudy. 
Labor  on  contract. 
HiUa  Corbet  Co. 
Jan.  1-20. 

No.  45. 
Jan.  24,  1918. 

Order  of 
St.  Michael  Trading  Co. 
For  3  kegs  nails. 
1-18-18. 
Hilk  Corbet  Co. 


E.  L,  Cobb  vs. 

$65.85 


Hills  Corbet. 


$77.85 


Hills  Corbet. 


$75.85 


Hills  Corbet. 


$72.85 


Hills  Corbet. 


[198] 


$22.50 


Hills  Corbet. 


Hills-Corbet  Company. 

$73.00 
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No.  46. 

Jan.  24,  1918. 

Order  of 
F.  Matheson. 

2  keds  40  dy  common  wire  nails    14 .  00 

3  keds  60  dy  common  wire  nails    21 .  00 

4  roll  J.  M.  Asbestos  Roofing  1  sq. 

3  ply  25.00 

2  roll  Regal  Roofing  1  sq.  2  ply     7.00 

5  gals.  Roofing  Paint  6.00 


Hills  Corbet  Co. 


Jan.  18-1918. 
No.  A  4. 
Jan.  24,  1918. 

Order  of 
(Hills  Corbet  Co.  by  F.  A. 

Cloudy.) 
For  labor  on  contract. 
Saw  mill  at  Craig. 

No.  47. 

Jan.  24,  1918. 

Order  of 
W.  H.  Killworth. 
acct.  E.  Simpson. 
For  labor  on  contract. 
Hills  Corbet. 

Bal.  due  to  date  on  order  by 
Simpson. 

No.  48. 

Jan.  24,  1918. 

Order  of 

J.  E.  Simpson. 
For  labor  on  contract. 
For  Hills  Corbet  Co. 
In  full  of  acct.  Nov.  27  to 
Dec.  22. 


73.000 
$3500.  no/100 


Craig  Lbr.  Co. 


$3.60 


Hills  Corbet. 


$5.20 


Hills  Corbet. 
Out  Standing. 
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.  No.  49. 
Jan.  26,  1918. 

Order  of 
Robert  Walker. 
Labor  on  contract. 
For  week  ending  Jan.  26/18. 


E,  L.  Cohh  vs. 
$27.00 


No.  50. 

Jan.  26,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  week  end- 
ing Jan.  26-18'. 

No.  51. 

Jan.  26,  1918. 

Order  of 
W.  M.  Benn. 
Labor  on  contract. 
For  week  ending  Jan.  26-18 

No.  52. 

Jan.  26,  1918. 

Order  of 
P.  S.  Hangen. 
Labor  on  contract. 
For  week  ending 
Jan.  26-18. 


$27.00 


$39.00 


$39.00 


No.  53. 

Jan.  26,  1918. 

Order  of 
L.  S.  Rothstrom. 
Labor  on  contract. 
For  week  ending  Jan.  26-18. 


$27.00 


Hills  Corbet. 


Hills  Corbet  Co. 


[1991 


Hills  Corbet. 


Hills  Corbet. 


Hills  Corbet, 


Hills-Corbet  Company, 
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No.  54.  $42.00 

Jan.  26,  1918. 

Order  of 
H.  J.  Gibney. 
Labor  on  contract. 
For  week  ending. 
Jan.  26/18. 

No.  55.  $27.00 

Jan.  26,  1918. 

Order  of 

C.  F.  Pahl. 

For  labor  on  contract. 
For  week  ending. 
Jan.  26/18. 

No.  56.  $2'7.00 

Jan.  26,  1918. 

Order  of 
Albert  McClellan. 
Labor  on  contract. 
For  week  ending  Jan.  26-18. 


Hills  Corbet. 


Hills  Corbet. 


Hills  Corbet, 


No.  57. 

Jan.  26,  1918. 

Order  of 

0.  M.  Sweatt. 

Labor  on  contract. 

For  week  ending  Jan.  26-18. 


$27.00 


No.  58. 

Jan.  26,  1918. 

Order  of 

W.  C.  Cloudy. 

Labor  on  contract. 

For  week  ending  Jan.  26-18. 


$27.00 


Hills  Corbet. 


[200] 


Hills  Corbet. 
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Cobh  vs. 

No.   59.                                     $18.00 

Jan.  26,  1918. 

Order  of 

Hills  Corbet. 

Theo.  Barth. 

Labor  on  contract. 

For  week  ending  Jan.  26/18. 

_ 

No.  60.                                      $27.00 

Jan.  26,  1918. 

Order  of 

C.  S.  Cloudy. 

Hills  Corbet. 

Labor  on  contract. 

For  week  ending  Jan.  26-18. 

No.  61.                                        $7.00 

Jan.  26,  1918. 

Order  of 

H.  J.  Gibney. 

[Hills  Corbet. 

Labor  on  contract. 

For  bal.  due  on  week  ending 

Jan.  26-18. 

No.  A  5.                                    $10.00 

Jan.  28,  1918. 

Order  of 

A.  Agniler. 

Not  on  contract. 

Acct.  A.  Vicente. 

Craig  Lbr.  Co. 

For  Cook. 

Craig  Lbr.  Co. 

No.  A  6.                                $2245.66 

Jan.  30,  1918. 

Order  of 

S.  S.  Wainwright. 

Pacific  Coast  S.  S.  Co. 

Craig  Lbr.  Co. 

Freight  Seattle  to  Craig. 

Craig  Lumber  Co. 

Check. 

Hills-Corbet  Company,  253 

No.  62.  $15.75 

Jan.  31,  1918. 

Order  of  Craig  Lbr.  Co. 

P.  Lusco. 
Longshoring. 

For  acet.  Brick  and  machin- 
ery. 

No.  63.  $14.25 

Jan.  31,  1918, 

Order  of  Craig  Lbr.  Co. 

E.  Johnson. 
Longshoring.  [201] 

No.  64.  $15.75 

Jan.  31,  1918. 

Order  of  Craig  Lbr.  Co. 

Geo.  Martz. 
Longshoring. 
For  acct.  Brick,  etc. 

No.  65.  $15.75 

Jan.  31,  1918. 

Order  of 
Longshoring.  Craig  Lbr.  Co. 

ace.  Brick. 
For  Fank  Van  Vlett. 

No.  66.  $15.75 

Jan.  31,  1918. 

Order  of  Craig  Lbr.  Co. 

Robert  Scott. 
Longshoring. 
For  bric/i  etc. 


Order  of 
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No.  67. 

Jan.  31,  1918. 

David  Parnell. 
Long'shoring, 
For  Brick,  etc. 

No.  68. 

Jan.  31,  1918. 

Order  of 
Herman  West. 
Longshoring'  acet.  Brick  etc. 

No.  69. 

Jan.  31,  1918. 

Order  of 
Antone  Andersen. 
Longshoring. 
acct.  Brick  etc. 

No.  70. 

Jan.  31,  1918. 

Order  of 
John  Rose. 
Longshoring. 
acct.  Brick. 

No.  71. 

Jan.  31,  1918. 

Order  of 
Peter  John. 
Longshoring  acct.  brick  etc. 


E,  L.  Cobb  vs, 
$14.75 


$15.75 


$15.75 


$15.75 


$15.75 


Craig  Lbr.  Co. 


Out  Standing. 
Craig  Lumber  Co. 


Craig  Lbr.  Co. 


Craig  Lbr.  Co. 


Craig  Lbr.  Co. 


[202! 


No.  72.  $75.00 

Jan.  31,  1918. 


Order  of 


E.  Wright. 
For  Flunkey. 


Out  Standing. 
Craig  Lbr.  Co. 


No.   73. 

Jan.  31,  1918. 

Order  of 
Andy  Andersen. 
Longshoring  Brick  etc. 

No.  74.  $27.00 

Feb.  2, 1918. 

Order  of 
L.  S.  Rothstrom, 
Labor  on  contract  for  week 
ending  Feb.  2-1918. 

No.  75.  $27.00 

Feb.  2, 1918. 

Order  of 
Robert  Walker. 
Labor  on  contract  for  week 
ending  Feb.  2-18. 

No.  76.  $27.00 

Feb.  2, 1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 
ending  Feb.  2/18. 

No.  77.  $22.50 

Feb.  2, 1918. 

Order  of 
Theo  Barth. 

Labor  on  contract  for  week 
ending  Feb.  2/18. 

No.  78.  $39.00 

Feb.  2, 1918. 

Order  of 
P.  S.  Hangen. 
Labor  on  contract  for  week 
ending  Feb.  2,  1918. 


Hills-Corbet  Company, 
$15.75 
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Craig  Lbr.  Co. 


Hills  Corbet  Co. 


Hills  Corbet  Co. 


HiUs  Corbet  Co, 


Hills  Corbet  Co. 


Hills  Corbet  Co. 
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No.  79. 
Feb.  2,  1918. 

Order  of 
H.  J.  Gibney. 

Labor  on  contract  for  week 
ending  Feb.  2-18. 

No.  80. 
Feb.  2,  1918. 

Order  of 
0.  M.  Sweatt. 

Labor  on  contract  for  week 
ending  Feb.  2,  1918. 

No.  81. 
Feb.  2,  1918. 

Order  of 
W.  M.  Benn. 

Labor  on  contract  for  week 
ending  Feb.  2-18. 

No.  82. 
Feb.  2,  1918. 

Order  of 
Carl  F.  Pahl. 

Labor  on  contract  for  week 
ending  Feb.  2/18. 

No.  83. 
Feb.  2, 1918. 

Order  of 
Albert  McClellan. 
Labor  on  contract  for  week 
ending  Feb.  2/18. 


E.  L.  Cohh  vs. 
$49.00 


$27.00 


$39.00 


$27.00 


$27.00 


Hills  Corbet  Co. 


Hills  Corbet. 


Hills  Corbet  Co. 


Hills  Corbet  Co. 


Hills  Corbet. 
Hills  Corbet. 


No.  84. 
Feb.      1918. 

Order  of 
John  Scott. 

Labor  on  contract  for  week 
ending  Feb.  2/18. 

No.   85.  $710.00 

Feb.  2, 1918. 

Order  of 
Robert  Sather. 
For  week  ending  Feb.  2/18. 

No.  86.  $27.00 

Feb.  2, 1918. 

Order  of 
W.  C.  Cloudy. 
Labor  on  contract  for  week 
ending  Feb.  2,  1918. 

No.   87.  $27.00 

Feb.  2, 1918. 

Order  of 
C.  L.  Cloudy. 

La,bor  on  contract  for  week 
ending  Feb.  2,  1918. 

No.  88.  $319.00 

Feb.  2,  1918. 

Order  of 
F.  A.  Cloudy. 

Labor   on    contract   month 
ending  Feb.  1,  1918. 

No.  89.  $30.00 

Feb.  5,  1918. 

Order  of 
Wm.  T.  Royalty. 
Time  due  on  logging. 


Hills-Corhet  Company. 
$12.00 
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Hills  Corbet. 


On  contract  195.00. 
Not  on  contract  515.00. 
Craig  Lbr.  Co. 


Hills  Corbet  Co. 


Hills  Corbet. 


Hills  Corbet. 


Not  on  contract. 
Craig  Lbr.  Co. 


[204; 


Order  of 
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No.  90. 
Feb.  7,  1918. 

A'.  Hows. 

For  45  #. 

For  Halabot  @  17c. 

Craig  Lumber  Co. 

No.  91. 
Feb.  7,  1918. 

Order  of 
A.  Vincnte. 
Cook. 
For  labor  Feb.  1-1918. 

No.  92. 
Feb.  7,  1918. 

Order  of 
J.  Cartine. 
2nd  Cook  for 
to  Feb.  1,  1918. 

No.  93. 
Feb.  9,  1918. 

Order  of 
H.  J.   Gibney. 
Labor  on  contract  for  week 
ending  Feb.  9-18. 

No.  94. 
Feb.  9,  1918. 

Order  of 
John  Scott. 
Labor  on  contract  for  week 

ending  Feb.  9-18. 
H.  C.  Co. 


E,  L.  Cobb  vs. 
$7.65 


$71. 


$39.90 


$49.00 


$24.00 


Craig  Lbr.  Co. 


Craig  Lbr.  Co. 


Craig  Lumber  Co. 


On  contract. 
fHilk  Corbet. 


On  contract. 
Hills  Corbet. 


No.  95. 
Feb.  9,  1918. 

Order  of 
Mrs.  Eliza  Smith. 
For  nails. 
H.  0.  Co. 


Hills-Corbet  Company, 
$9.10 


On  contract. 
Hills  Corbet. 
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No.  96.  $31.00 

Feb.  9,  1918. 

Order  of 
Albert  McClellan. 
La^bor  on  contract  for  week 
ending  Feb.  9-18. 

No.  97.  $31.00 

Feb.  9,  1918. 

Order  of 
0.  M.  Sweatt. 
Labor  on  contract  for  week 
ending  Feb.  9-18. 

No.  98.  $39.00 

Feb.  9,  1918. 

Order  of 
W.  M.  Benn. 
Labor  on  contract  for  week 

ending     Feb.     9,     1918. 

H.  C.  Co. 

No.  99.  $39.00 

Feb.  9,  1918. 

Order  of 
P.  L.  Hangen. 
Labor  on  contract  for  week 
ending  Feb.  9-18. 


[205] 


On  contract. 
Hills  Corbet. 

Due  on  longshoring  7  hrs.  (overtime.) 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


260 


No.  100. 
Feb.  9,  1918. 

Order  of 
C.  L.  Cloudy. 

Laibor  on  contract  for  week 
ending  Feb.  9-18,  H.  C.  Co. 


E.  L.  Cohl)  vs. 
$27.00 


No.  101. 
Feb.  9,  1918. 

Order  of 
W.  C.  Cloudy. 
Liaibor  on  contract  for  week 
ending  Feb.  9/1918. 

No.  102. 
Feb.  9,  1918. 

Order  of 
Robert  Walker. 
Labor  on  contract  for  week 
ending  past.   Feb.  9-18. 

No.  103. 
Feb.  9,  1918. 

Order  of 
L.  E.  Rothstrom. 
Labor  on  contract  for  week 
ending  Feb.  9. 


$27.00 


$27.00 


$27.00 


$27.00 


No.  104. 
Feb.  9,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 
ending  Feb.  9-18.     H.  C.  Co. 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


HillS'Corhet  Company, 

No.  105.                              $31.00 

Feb.  9,  1918. 

Order  of 

C.  F.  Pahl. 

On  contract. 

Labor  on  contract  for  week 

Hilk  Corbet. 

ending  Feb.  9,  H.  C.  Co. 

No.  106.                                    $22.50 

Feb.  9,  1918. 

Order  of 

On  contract. 

Theo.  Barthe. 

Labor  on  contract  for  week 

Hills  Corbet. 

ending  Feb.  9-18. 

No.  107.                                   $36.00 

Feb.  9,  1918. 

Order  of 

On  contract. 

Robert  Sather. 

Hilk  Corbet. 

La^bor  on  contract  for  week 

ending  Feb.  9. 

HiU  Cor.  Co. 

No.  108.                                  $126.90 

Feb.  9,  1918. 

Order  of 

Hills  Corbet  Co., 

Craig  Lbr.  Co. 

Acct.  B.  F.  Book. 

For  labor  on  contract. 

HiUs  Corbet  Co. 

Bal.  to  date  Nov.  27  to  Jan. 

7/18. 

No.  109.                                 $149.61 

Feb.  9,  1918. 

Order  # 

Order  of 

300—63.76 

Hills  Corbet  Co. 

301     78.76 

Orders  #300-301-302-303. 

302       4.50 

/^^  ^  1^ 

303       2.59 

2()1 


Craig  Lbr.  Co. 


149.61 
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No.  110. 
Feb.  9,  1918. 

Order  of 

F.  Matheson. 
nails. 

For  2  Kegs  #10  Dy. 
Hills  Corbet  Co. 

No.  111. 
Feb.  9,  1918. 

Order  of 
Al.  Brown. 
Cook  house. 
For  supplies. 
Jan.  1.     Feb.  1. 

No.  112. 
Feb.  11,  1918. 

Order  of 

G.  W.  Matheson. 
Labor  on  contract. 
For  Hills  Corbet  Co. 

On  acct.  Feb.  1  to  Feb.  28. 

No.  113. 
Feb.  13,  1918. 

Order  of 
I.  Corteno. 
Cook. 
For  Craig  Lumber  Co. 

No.  114. 

Feb.  14,  1918. 

Order  of 
Geo.  Hamilton. 
Towing  sand  gravel  logs  etc. 
in  full  to  date. 


E,  L,  Cobb  vs. 
$13.00 


$425.15 


$25.00 


$35.75 


$126.25 


Not  on  contract. 


Hills  Corbet. 


Not  on  contract. 


Craig  Lumber. 


On  contract. 
Hills  Corbet. 


Not  on  contract. 
Craig  Lumber  Co. 


Not  on  contract. 


Craie:  Lumber  Co. 


[207] 


No.  115. 
Feb.  14,  1918. 

Order  of 
A.  D.  Snyder. 
Acct.    sand   and   gravel  in 
full  to  date. 

No.  116.  $31.50 

Feb.  16,  1918. 

Order  of 
Theo  Barthe. 
Labor  on  contract  For  Hills 

Corbet  Co. 
Week  ending  Feb.  16-18. 

No.  117.  $39.00 

Feb.  16,  1918. 

Order  of 
W.  M.  Benn. 

Labor  on  contract  for  week 
ending  Feb.  16-18. 

No.  118.  $27.00 

Feb.  16,  1918. 

Order  of 
W.  C.  Cloudy. 

Labor  on  contract  for  week 
ending  Feb.  16-18. 

No.  119.  $27.00 

Feb.  1918. 

Order  of 
L.  G.  Rothstrom. 
La,bor  on  contract  for  week 

ending  Feb.  16. 
Hilk. 


Hills-Corbet  Company, 
$31.50 
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Not  on  contract. 
Craig  Lbr.  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet. 


On   contract. 
Hills  Corbet. 


[2081 
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No.  120. 
Feb.  16,  1918. 

Order  of 
Hary  Naylor. 
Labor  not  on  contract. 
Hills  Corbet  Co. 
Week  ending  Feb.  16. 

No.  121. 
Feb.  16,  1918. 

Order  of 
Carl  Pahl. 

Labor  on  contract  for  week 
ending  Feb.  16-18. 


E.  L.  Cobb  vs, 
$22.50 


$27.50 


Clearing  land. 
Not  on  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


No.  122.  »        $27.00 

Feb.  16,  1918. 

Order  of 
Robert  Sather. 
Labor  on  contract  for  week 

ending  Feb.  16. 
Dne9.00. 

No.  12'3.  $9.00 

Feb.  16,  1918. 

Order  of 
Eobert  Sather. 
Labor    clearing    land    for. 
Craig  Lbr.  Co. 
Bal.   due   on  week   ending 
Feb.  16. 

No.  124.  $30.00 

Feb.  16,  1918. 

Order  of 
Robert  Sather. 
Labor  on  contract  for  week 
ending  Feb.  16. 


On  contract. 
Hills  Corbet. 


Not  on  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


No.  125. 

Feb.  16,  1918. 


Order  of 


F.  Matheson. 
Not  on  contract. 
Hills  Corbet. 


Hills-Coriet  Company, 

$67.70 

Feb.  14. 

10  Roll  2  Ply 
2  Ktegs  12 
2     ''       12 
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No.  126.  $27.00 

Feb.  16,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 
ending  Feb.  16-18. 

No.   127.  $4:9.00 

Feb.  16,  1918. 

Order  of 
H.  J.  Gi'bney. 

Labor  on  contract  for  week 
ending  Feb.  16. 

No.  128.  $39.00 

Feb,  16,  1918. 

Order  of 
P.  L.  Hangen. 
Labor  on  contract  for  week 
ending  Feb.  16, 

No.  129.  $27.00 

Feb.  16,  1918. 

Order  of 
C.  L.  Cloudy. 
Labor  on  contract  for  week 
ending  Feb.  16. 


Nuts 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


37.50 
13.00 
13.00 


63.50 
4.20 

67.70 


[209 
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No.  130. 
Feb.  16,  1918. 

Order  of 
0.  M.  Sweatt. 
Labor  on  contract  for  week 

ending  Feb.  16. 
Hills  Corbet  Co. 

No.  131.  $90.00 

Feb.  16,  1918. 

Order  of 
F.  A.  Cloudy.. 
Labor  on  contract  on  acct. 
Feb.  time. 

No.  132.  $29.25 

Feb.  16,  1918. 

Order  of 
John  Scott. 

Labor  on  contract  for  week 
ending  Feb.  16-18. 

No.  133.  $27.50 

Feb.  16,  1918. 

Order  of 
Alber  McClellan. 
Labor  on  contract  for  week 
ending  Feb.  16. 

No.  134.  $2.00 

Feb.  18,  1918. 

Order  of 
F.  J.  Tromble. 
Clams  Chg.  for  cook  house. 


E.  L.  Cohh  vs, 
$32.00 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 


Hills  Corbet  Co. 


On  contract. 


Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet. 


[210] 


No.  135. 

Feb.  18,  1918. 

Order  of 
Chas.   Fox. 
Express     typewritter     for 

freight  (Teddy.) 
Hills  Corbet. 


Hills-Corhet  Company, 
$6.95 
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Order  of 


No.  136. 
Feb.  18,  1918. 

A.  Vicente, 
cook  chg.  cook, 
for  house. 

No.  137. 
Feb.  19,  1918. 

Order  of 
Robert  Roylaty. 
Labor  not  on  contract  for. 
Bal.  due  in  full  on  aoct. 


$54.00 


$52.87 


$15.00 


No.  138. 
Feb.  19,  1918. 

Order  of 
F.  A.  Cloudy. 
Acct.  Chas.  Spencer. 
For  cash  advances  Jan.  4th,  1918. 


No.  139. 
Feb.  19,  1918. 

Order  of 
F.  A.  Cloudy. 

Deducted  from  their  checks. 
For  cash  advanced. 


$15.00 


Not  on  contract. 
Hills  Corbet. 


Not  on  contract. 
HiUs  Corbet. 


Not  on  contract. 


Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 

Due  on  check  Nov.  and  Dec.  1917,  Cash 

5.00.     Carl  Pahl  3.00 
W.  C.  Cloudy  2.00 

0.  S.  Cloudy  5.00 

On  contract. 
Hills  Corbet  Co. 
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E,  L,  Coll  vs, 

$6.00 


On  contract. 
Hills  Corbet  Co. 


No.  140. 
Feb.  21,  1918. 

Order  of 
Kobert  Roylaty,  Not  on  contract. 

Bal.  due  on  tim,e  for  Not  on  contract 
Hills  Corbet  Co.  Hills  Corbet. 

No.  141.  $53.25 

Feb.  23,  1918. 

Order  of  Ntot  on  contract. 

James  Hurly.    Bunkhouse  for  caretaker.  Hills  Corbet. 
Not  on  contract. 

No.  142.  $49.00 

Feb.  23,  1918. 

Order  of 
H.  J.  Gibney, 

Labor  on  contract  for  week 
ending  Feb.  23. 

No.  143.  $31.50 

Feb.  23,  1918. 

Order  of 
Tlieo.  Barth. 
Labor  on  contract  for  week 

ending  Feb.  23. 
No.  144.  $31.50 

Feb.  23,  1918. 

Order  of 

0.  M.  Sweatt. 

Labor  on  contract  for  week 

ending  Feb.  23-18. 
No.  145.  $31.50 

Feb.  23,  1918. 

Order  of 

L.  G.  Rothstrom. 
Labor  on  contract  for  week 
ending  Feb.  23. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


[211] 


No.  146. 

Feb.  23,  1918. 

Order  of 

Hary  Naylor. 

Clearing  land  not  on  con- 
tract  for   week   ending 
Feb.  23. 

No.  147.  $38.25 

Feb.  23,  1918. 

Order  of 
D.  Becker. 

Labor    clearing-    land    for 
week  ending  Feb.  23. 

No.  148.  $42.00 

Feb.  23,  1918. 

Order  of 
Kobert  Sather. 

Labor   clearing  land  for 

week  ending  Feb.  23-18. 

No.  149.  $10.40 

Feb.  23,  1918. 

Order  of 
A.  Vincentie. 

Labor  acct.  cook  house  for 
wood  not  on  contract. 

No.  150.  $10.00 

Feb.  23,  1918. 


Hills-Corhet  Company, 
$31.50 
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Order  of 


F.  Gardner. 
Flunkey. 


Not  on  contract. 
Hills  Corbet. 


Not  on  contract. 
Hills  Corbet. 


Not  on  contract, 
HiUs  Corbet. 


Not  on  contract. 
Hills  Corbet. 


Not  on  contract. 
HiUs  Corbet. 


[212] 
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E.L, 

Coib  vs. 

No.  151. 

$35.00 

Feb.  2i3,  1918. 

Order  of 

On  contract. 

Robert  Walker. 

Labor  on  contract  for  week 

Hills  Corbet. 

ending  Feb.  23. 

No.  152. 

$30.37 

Feb.  23-  1918. 

Order  of 

On  contract. 

a  F.  Pahl. 

Hills  Corbet. 

Labor  on  contract  for  week 

ending  Feb.  23. 

No.  153. 

$31.00 

Feb.  23,  1918. 

Order  of 

On  contract. 

A.  McClellan. 

Labor  on  contract  for  week 

Hills  Corbet. 

ending  Feb.  23-18. 

No.  154. 

$41.00 

Feb.  23,  1918. 

On  contract. 

Order  of 

W.  M.  Benn. 

Hills  Corbet. 

Labor   on    cont.    for   week 

ending  Feb.  23. 

No.  155. 

$41.00 

Feb.  23^18.    1918. 

Order  of 

On  contract. 

P.  L.  Hangen. 

Labor  on  contract  for  week 

Hills  Corbet. 

ending  Feb.  23^18. 

No.  156. 

$31.50 

Feb.  23,  1918. 

Order  of 

On  contract. 

Elmer  Eckengren. 

Labor  on  contract  for  week 

Hills  Corbet  Co, 

ending  Feb.  23-18. 

[213] 


No.  157. 
Feb.  23,  1918. 

Order  of 
C.  L.  Cloudy. 

Labor  on  contract  for  week 
ending  Feb.  23^18. 

No.  158.  $35.50 

Feb.  23,  1918. 

Order  of 
"W.  Cloudy. 
Labor  on  contract  for  week 

ending  Feb.  23. 
Night  watch. 

No.  159.  $29.25 

Feb.  23,  1918. 

Order  of 
John  Scott. 

Blk.  Smith  for  week  ending 
Feb.  23-18. 

No.  160.  $48.00 

Feb.  23,  1918. 

Order  of 
G.  W.  Matheson. 
Labor  on  contract  for  week 
ending  Feb.  23-18. 

No.  m.  $12.36 

Feb.  23,  1918. 
■  Order  of 

Ed  Johnson. 

Clearing  land  in  full  of  acct. 
K     to  date. 


Hills-Corhet  Company. 
$29.25 
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On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


On  contract. 
Hills  Corbet. 


Not  on  contract. 
Hills  Corbet  Co. 
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No.  162.  $84.36 

Feb.  2S,  1918. 

Order  of 
Mark  La  Belle. 
Clearing    land    in    full    to 
date. 

No.  163.  $30.36 

Feb.  23,  1918. 

Order  of 
H.  G.  Stevens. 
Labor  on  contract  for  week 

ending  Feb.  23. 
2968,45. 

No.  164.  $  2.00 

Feb.  23,  1918. 

Order  of 
Geo.  Hamilton. 
For  towing  Bunkhouse  from 
log  pound  to  dock. 

No.  165.  $  2.60 

Feb.  27,  1918. 

Order  of 
Miss  S.  Young. 
Exp.  aect.  for  washing. 

F.  A.  0.  1.15  Dunkan  1.45 

No.  166.  $520.00 

Feb.  28,  1918. 

Order  of 

G.  W.  Matheson. 

For  labor  on  sawmill  not  on 
contract. 


Cohh  VS. 


Not  on  contract. 
HiUs  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


HiUs  Corbet  Co. 
Not  on  contract. 


Not  on  contract. 
HiUs  Corbet  Co. 


[214] 


No.  167. 
Mar.  2,  1918. 

Order  of 
L.  K.  Halversen. 
Tools,  lanterns,  globes,  etc. 
Hills  Corbet. 

No.  168.  $48.12 

Mar.  2,  1918. 

Order  of 
H.  J.  Gibney. 
For  labor  on  contract. 
Hills  Corbet  Co.,  week  end- 
ing Mar.  2/18. 

No.  169.  $31.50 

Mar.  2,  1918. 

Order  of 
Theo.  Barth, 

For  labor  on  contract  week 
ending  Mar.  2-18. 

No.  170.  $30.92 

Mar.  2,  1918. 

Order  of 
O.  M.  Sweatt. 
Labor    on    contract    week 
ending  Mar.  2-18. 

No.  171.  $27.00 

Mar.  2,  1918. 

Order  of 

C.  F.  Pabl. 

Labor    on    contract    week 
ending  Mar.  2-18. 


Hills-Corbet  Company. 
$12.50 
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Not  on  contract. 
Hills  Corbet  Co. 
dig.  their  acct. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 
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No.  172. 
Mar.  2,  1918. 

Order  of 
Fred  Horn. 
For  fish  Chg  to  Cook  House. 

No.  173. 
Mar.  2,  1918. 

Order  of 
A.  McClellan. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  174. 
Mar.  2,  1918. 

Order  of 
W.  M.  Brown. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  175. 
Mar.  2,  1918. 

Order  of 
P.  L.  Hangen.     • 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  176. 
Mar.  2,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 


E.  L.  Coll  vs. 

$5.61 


$27.50 


$43.50 


$43.50 


$27.00 


Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


[215] 


No.  177. 
Mar.  2,  1918. 

Order  of 
I  Robert  Walker. 
Labor  on  contract  for  week 
ending  Mar.  2-18. 

No.  178.  $27.00 

March.  2,  1918. 

Order  of 
C.  L.  Cloudy. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  179.  $27.00 

Marcli  2,  1918. 

Order  of 
W.  C.  Cloudy. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  180.  $22.50 

Marcli,     1918. 

Order  of 
L.  G.  Rothstrom. 
Labor  on  contract  for  week 

ending  Mar.  2-18. 
Hills  Corbet  Co. 

No.  181.  $27.00 

Mar.  2,  1918. 

Order  of 
H.  G.  Stevens. 
Niot  on  contract  for  week 
ending  Marcli  2-18. 


nUls-Corbet  Company, 
$30.00 
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On  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet. 


On  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


[216] 


$80.01 


$23-06 
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No.  1S2. 
March  2,  1918. 

Order  of 
John  Scott. 
Labor  on  contract  for  week 

ending  March  2-18. 
•Hills  Corbet  Co. 

No.  183. 
March  2,  1918. 

Order  of 
Wm.  Kincaid. 
Cook.     Not  on  contract  to 
date. 

No.  184. 
March  2,  1918. 

Order  of 
Dan  Becker. 
Not   on   contract  for  week 

ending  Mar.  2^18. 
Hills  Corbet  Co. 

No.  185. 
March  2,  1918. 

Order  of 
Kobert  Sather. 
Labor  on  contract  for  week 

ending  Mar.  2. 
Hills  Corbet  Co. 

No.  186.  $14.00 

March  2,  1918. 

Order  of 
Archy  Yonng. 
For  week  ending  March,  2-18. 


E,  L.  Gohb  vs. 
$22.50 


$30.75 


On  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


No.  187. 
Mar.  2,  1918. 

Order  of 
A.  Vecente. 
Chg.  bunk  houses  and  cook 

houses   for   week   ending 

Mar.  2/18. 

No.  188.  $25.00 

March  2,  1918. 

P  Order  of 

E.  Wright. 
Ohg.  cook  house. 

No.  189.  $94.00 

March  6,  1918. 

Order  of 
E.  Wright. 

Labor  not  on  contract. 
Chg.  cook  house. 

No.  190.  $2.53 

Mar.  4, 1918. 

Order  of 
Walter  Waters. 
Launch  Glenover. 
Freight  chge.  G.  H.  Matheson. 


Hills-Corhet  Company, 

$23.75 
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No.  191. 
Mar.  4,  1918. 

Order  of 
St.  Michael  Trading  Co. 
For  material  12-2"  Elbows. 
Hills  Corbet  Co.,  not  on  con- 
tract. 


$5.00 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet. 


Not  on  contract. 
HiUs  Corbet  Co. 


[217] 
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E,  L.  Cohb  vs. 


No.   192. 

Mar.  4,  1918. 

Order  of 

L.  K.  Halverson. 

Aoct.  Chas.  Spencer  as  per 
statement  Jan.  14/18. 

Hills  Corbet  Co.,  not  on  con- 
tract. 

No.  193. 

March  4,  1918. 

Order  of 

L.  F.  Halverson. 

Acct.  Craig  Lbr.  Co.,  for  23 
joints  stove  pipe  valley- 
tin. 

Not  on  contract. 

No.  194. 
Mar.  4,  1918. 

Order  of 
F.  A.  Cloudy. 
Acct.  L.  H.  Halverson,  exp. 
acct.  Hills  Corbet  Co. 


$16.65 


Not  on  contract. 
Hills  Corbet  Co. 


$7.00 


$12.95 


Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


No.  195.  $120.81 

March  6,  1918. 

Order  of 
North  Pacific  Trading  and 

Packing  Co. 
For  material  Feb.  25-27-1918. 
Hills  Corbet  Co. 
Not  on  contract. 


Not  on  contract. 
Hills  Corbet  Co. 


[218] 


No.  196. 
March  6,  1918. 

Order  of 
F.  A.  Cloudy. 

Labor  on  contract  in  full  to 
date  March  1-18. 

No.  197.  $27.00 

March  9,  1918. 

Order  of 

Dan  Becker. 

Labor  not  on  contract  chg. 
Bunk  House. 

•Hills  Corbet  Co.,  week  end- 
ing Mar.  9. 

No.  198.  $36.00 

March  9,  1918. 

Order  of 
Robert  Sather. 
Chg.   Bunk  houses  not  on 

contract     week     ending 

Mar.  9. 

No.  199.  $24.75 

March  9,  1918. 

Order  of 
A.  Vicente. 
Chg.  bunk  houses  and  cook 

houses    not    on    contract 

week  ending  Mar.  9-18. 

No.  200.  $17.50 

March  9,  1918. 

Order  of 
Ed.  Wright. 

Flunkey.  i 

For  week  ending  Mar.  9. 
Not  on  contract. 


Hills-Corbet  Company. 
$295.05 
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On  contract  in  full  to  March  1-18. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


$29.25 


$27.00 
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No.  201. 
March  9,  1918. 

Order  of 
Archie  Young. 
Chg.  cook  house. 
For  week  ending  Mar.  9-18. 
Not  on  contract. 

No.  202. 
March  9,  1918. 

Order  of 
Herman  West. 
Chg.  bunk  house  week  ending 

Mar.  9-18. 
Not  on  contract. 

No.  203. 
March  9,  1918. 

Order  of 
Mark  La  Belle. 
Chg.  bunk  house  for  week 

ending  Mar.  9-18. 
Hold  on  acct.  $28.08  fare 

to  Craig. 

No.  204.  $49.87 

March  9,  1918. 

Order  of 
H.  J.  Gibney. 
Labor  on  contract  for  week 
ending  Mach.  9-18. 

No.  205.  $31.50 

March  9,  1918. 

Order  of 
Theo.  Barth. 

Labor  on  contract  for  week 
ending  Mach.  9^18. 


E.  L.  Cobh  vs. 
$14.00 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


219] 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


No.  206. 
March  9,  1918. 

Order  of 
O.  M.  Sweatt. 
Labor  on  contract  for  week 
ending  March  9-18'. 

No.  207.  $27.00 

Mach.  9,  1918. 

Order  of 
0.  F.  Pahl. 

Labor  on  contract  for  week 
ending  Mach.  9-18. 

No.  208.  $29.25 

Mach.  9,  1918. 

Order  of 
Al  MacClellan. 
Labor  on  contract  for  week 
ending  March  9-18. 

No.  209.  $39.00 

Mach.  9,  1918. 

Order  of 
W.  M.  Benn. 

Labor  on  contract  for  week 
ending  Mar.  9-18. 

No.  210.  $39.00 

Mach.  9,  1918. 

Order  of 
P.  S.  Hangen. 
Labor  on  contract  for  week 
ending  Mach.  9^-18. 


Hills-Corhet  Company. 

$32.06 
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On  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
■Hills  Corbet  Co. 
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No.  211. 
Mach.  9,  1918. 

Order  of 
Emer  Eckengren. 
Labor  on  contract  for  week 
ending  Mach.  9-18. 

No.  212. 
March,     1918. 

Order  of 
Kobert  Walker. 
Labor    on     contract    week 
ending  March  9-18. 

No.  213. 
March,     1918. 

Order  of 
C.  L.  Cloudy. 

Labor  not  on  contract  for 
week  ending  March  9-18. 

No.  214. 
March,     1918. 

Order  of 
Gill  Matheson. 
Labor  on  contract  for  week 
ending  March  9-18. 


E,  L,  Coib  vs. 

$27.00 


$30.00 


$27.00 


$44.00 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet. 


(out) 

Not  on  contract. 

HiUs  Corbet  Co. 


[220] 


No.  215. 
Mach.  9,  1918. 

Order  of 
W.  C.  Cloudy. 
Labor  on  contract  for  week 
ending  March  9-18. 


$27.00 


On  contract. 
Hills  Corbet  Co. 


No.  216. 
March  8,  1918. 

Order  of 
H.   G.   Stevens. 
Labor  on  contract  for  week 
ending  Mar.  9-18. 

No.  217.  $27.00 

March  9,  1918. 

Order  of 
John  Scott. 

Labor  on  contract  for  week 
ending  Mar.  9-18. 

No.  218.  $27.00 

Mach.  9,  1918. 

Order  of 
L.  G.  Rothstrom. 
Labor  on  contract  for  week 
ending  Mach.  9-18. 

No.  219.  $2.00 

March,     1918. 

Order  of 
Chas.  Spencer. 
For  clams  chg.  cook  house. 

No.  220.  $18.00 

Mach.  14,  1918. 

Order  of 
L.  G.  Rothstrom. 
Labor  on  acct.  contract  for 
week  ending  on  date. 


Hills-Corbet  Company, 
$27.00 
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Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


On  contra<it. 
HiUs  Corbet  Co. 


[221] 
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No.  221. 
Mach.  14,  1918. 

Order  of 
F.  A.  Cloudy. 
Labor  on  contract  on  acct. 

March. 
Hills  Corbet  Co. 

No.  222. 
March  16,  1918. 

Order  of 
H.  J.  Gibney. 
Labor  on  contract  for  week 

ending  Mar.  16. 
Hills  Corbet  Co. 


E,  L,  Cohh  vs. 
$10.00 


$49.00 


$31.50 


No.  223. 
Mach.  16,  1918. 

Order  of 
Theo.  Barth. 
Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co., 

No.  224.  $31.50 

March  16,  1918. 

Order  of 
0.  M.  Sweatt. 
Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co., 

No.  225.  $31.50 

March  16,  1918. 

Order  of 
C.  F.  Pahl. 
Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co., 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


Hills-Corbet  Company,  285 

No.  226.  $27.00 

Miareh  16,  1918. 

Order  of  On  contract. 

Al  MacClellan.  Hills  Corbet  Co. 

Labor  on  contract  for  week 

ending  March  16-18. 
Hills  Corbet  Co., 

N/o.  227.  $39.00 

Miarch  16,  1918. 

Order  of  On  contract. 

W.  M.  Benn.  HiUs  Corbet  Co. 

Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co.,  [222] 

No.  228.  $39.00 

March  16,  1918. 

Order  of 
P.  L.  Hangen.  On  contract. 

Labor  on  contract  for  week  HiUs  Corbet  Co. 

ending  Mar.  16-18. 
Hills  Corbet  Co., 
No.  229.  $31.50 

March  16,  1918. 

'    Order  of  On  contract. 

C.  L.  Cloudy.  Hills  Corbet  Co. 

Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co., 
No.  230.  $30.50 

March  16,  1918. 

Order  of  On  contract. 

Robert  Walker.  HiUs  Corbet  Co. 

Labor  on  contract  for  bal.  to 

date  in  full. 
Hills  Corbet  Co. 
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No.  231. 
March  16,  1918. 

Order  of 
W.  C.  Cloudy. 
Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  232. 
March  16,  1918. 

Order  of 
H.  J.  Stevens. 
Not  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  233. 
March  16,  1918. 

Order  of 
John  Scott. 
Labor  on  contract  for  week 

ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  234. 

March  16,  1918. 

Order  of 
Mark  La  Belle. 
Labor    chg.    Bunk    Houses 
for  week  ending  March  16. 
Hills  Corbet  Co. 

No.  235. 
March  16,  1918. 

Order  of 
W.  M.  Kincaid. 
Cook  to  date  Mar.  16. 
Hills  Corbet  Co. 


E.  L.  Cohl)  vs. 
$27.00 


On  contract. 
Hills  Corbet  Co. 


$27.00 


$27.00 


$22.50 


$80.00 


Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


[223] 


Not  on  contract. 
Hills  Corbet  Co. 


No.  236. 
March  16,  1918. 

Order  of 
Harry  Naylor. 
Labor    chg.    Bunk    houses 

week  ending  Mar.  16. 
Hills  Corbet  Co. 

No.  237,  $24.75 

March  16,  1918. 

Order  of 
Dan  Becker. 
Chg.  Bunk  houses. 

for  week  ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  238.  $36.00 

March  16,  1918. 

Order  of 
Robert  Sather. 
Chg.  Bunk  houses 

for  week  ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  239.  $15.75 

March  16,  1918. 

Order  of 

A.  Vincente. 

Chg,  cook  house  and  Bunk- 
houses  week  ending  Mar. 
16-18. 

Hills  Corbet  Co. 

No.  240.  $17.50 

March  16,  1918. 

Order  of 
Edward  Wright. 
Chg.  Cook  House  for 

week  ending  Mar.  16-18. 
Hills  Corbet  Co. 


Hills-Corbet  Company. 
$15.75 
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Not  on  contract. 
HUls  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


Not  on  contract 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 
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No.  241. 
March  16,  1918. 

Order  of 
Archie  Young. 
Chg.  Cook  House  for 

week  ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  242. 
March  16,  1918. 

Order  of 
Herman  "West. 
Chg.  bunk  houses  for 

week  ending  Mar.  16-18. 
Hills  Corbet  Co. 

No.  243. 
March  16,  1918. 

Order  of 
Geo.  Hudelton. 
Trip  to  Selzer  for  acct. 

Harry  Naylor,  see 

F.  Dunkan. 

No.  244. 
March  16,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 

ending  March  16. 
Hills  Corbet  Co. 

No.  245. 
March  16,  1918. 

Order  of 
Mark  LaBelle. 
Chg.  Bunk  houses  for 

week    ending    Mar.    23 

H.  C.  Co. 


E,  L.  Cohh  vs. 

$14.00 


$27.00 


$25.00 


$27.00 


$31.50 


Not  on  contract. 
Hills  Corbet  Co. 


[224] 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


No.  246. 
March  23,  1918. 

Order  of 
W.  M.  Kincaid. 
Cook. 

For  week  ending  3i/23.^ 
Hills  Corbet  Co. 

No.  247. 
March  23,  1918. 

Order  of 
Dan  Becker. 
Chg.  Bunk  house. 
For  week  ending  3/23. 
Hills  Corbet  Co. 


nills-Corhet  Company, 
$35.00 

Not  on  contract. 
HiUs  Corbet  Co. 
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$21.00 


No.  248. 
March  23,  1918. 


$36.00 


Order  of 


Robert  Sather. 


Chg.  Bunk  house. 
For  week  ending  3/23. 
Hills  Corbet  Co. 

No.  249.  $28.00 

March  23,  1918. 

Order  of 
A.  Vincente. 

Chg.  Bunk  and  Cook  house. 
Week  ending  3/23. 
Hills  Corbet  Co. 


No.  250. 
March  23,  1918. 

Order  of 
Edward  Wright. 
Ohg.  cook  house. 
For  week  ending  3/23. 
Hills  Corbet  Co. 


$17.50 


Not  on  contract. 
HHls  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Flunkey. 

Not  on  contract. 

Hills  Corbet  Co. 


[225] 
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N^.  251. 
Marcli  23,  1918. 

Order  of 
Francis  Cloudy. 
Flunkey. 

For  week  ending  3/23. 
Hills  Corbet  Co. 

No.  252. 
Marcli  23,  1918. 

Order  of 
Herman  West. 
Chg.  Bunk  House. 
For  week  ending  Mar.  23. 

No.  253. 
March  23,  1918. 

Order  of 
H.  J.  Gibney. 
Labor  on  contract  for  week 

ending  3/23. 
Hills  Corbet  Co. 

No.  254. 
Marcli  23,  1918. 

Order  of 
Theo.  Barth. 
Labor  on  contract  for  week 

ending  Mar.  23. 
Hills  Corbet  Co. 

No.  255. 
Marcli  23,  1918. 

Order  of 
0.  M.  Sweatt. 
Labor  on  contract  for  week 

ending  3/23. 
HiUs  Corbet  Co. 


E,  L.  Cohb  vs. 

$8.00 


$27.00 


$49.00 


$21.00 


$31.50 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


No.  256. 
March  23,  1918. 

Order  of 
Carl  Pahl. 
Labor  on  contract  for  week 

ending  3/23. 
Hills  Corbet  Co. 

No.  257.  $31.50 

Miarch  23,  1918. 

Order  of 
AL   McClellan. 
Labor  on  contract  for  week 

ending  Mar.  23-18. 
Hills  Corbet  Co. 

No.  258.  $39.00 

March  23,  1918. 
■  Order  of 

W.  M.  Benn. 
Labor  on  contract  for  week 

ending-  Mar.  23. 
Hills  Corbet  Co. 

No.  259.  $39.00 

March  23,  1918. 

Order  of 
P.  S.  Hangen. 
Labor  on  contract  for  week 
ending  Mar.  23/18. 

No.  260.  $31.50 

March  23,  1918. 

Order  of 
Elmer  Eckengren. 
Labor  on  contract  for  week 
ending  Mar.  23. 


Hills-Corhet  Company, 

$31.50 
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On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet. 
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E.  L,  Cohb  vs. 


No.  261.  $31.50 

March  23,  1918. 

Order  of 
Chas.  Cloudy. 
Labor  on  contract  for  week 

ending  Mar.  23. 
Hills  Oorbet  Co. 

No.  262.  $4:8.00 

March  23,  1918. 

Order  of 
Gill  Matheson. 
Labor  on  contract  for  week 

ending  Mar.  23. 
Hills  Oorbet  Co. 

No.  263.  $24.75 

M^rch  23,  1918. 

Order  of 

G.  H.  Stevens. 

Labor  not  on  contract  for 

week  ending  March  23. 
Hills  Oorbet  Co. 

No.  264.  $27.00 

March  23,  1918. 

Order  of 

John  Scott. 

Labor  on  contract  for  week 

ending  Mar.  23. 
Hills  Corbet  Co. 

No.  265.  '  $2.40 

March  25,  1918. 

Order  of 

Marion  Covsier. 

Chg.  Cook  house  for  laundry. 


On  contract. 
Hills  Corbet  Co. 


(out) 

Not  on  contract. 

HiUs  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


[227] 


On  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


No.  267. 

March  25,  1918. 

Order  of 

Theo.  Barthe. 

In  full  of  acct  for  labor  on 
contract.  Bal.  due  on 
week  ending  Mar.  23. 


Hills-Corhet  Company, 
$5.00 
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On  contract. 
Hills  Corbet  Co. 


No.  268. 

$29.50 

March  25,  1918. 

Order  of 

W,  M.  Benn. 

Charge  H.  C.  Co. 

$16.00 

Bal.  on  labor  6.50  3/24. 

$6.50  on  contract 

For  tools  $23.00. 

Gill  Matheson 

7.00 

Hills  Corbet  Co. 

No.  269. 

$19.25 

March  25,  1918. 

Order  of 

Charge  HiUs  Corbet 

5.00 

P.  L.  Hangen. 

Gill  Matheson 

7.75 

Bal.  for  labor  on  contract 

6 .  50  on  contract. 

and  tools. 

No.  270. 

$14.00 

March  25,  1918. 

&                          Order  of 

H.  J.  Gibney. 

Labor  on  contract  for  Bal. 

in  full  to  date  Mar.  23  to 

1    Mar.  25  2  das. 

No.  271. 

$20.00 

March  26,  1918. 

Order  of 

Not  on  contract. 

The    City    Store    WrangeU 

Hills  Corbet  Co. 

Alaska  for  10  Rolls  2  ply 

paper. 
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No.  272. 

March  26,  1918. 

Order  of 

Launch  Gleima. 

Freight  on  10  rolls  of  2  ply- 
roofing  paper  from  The 
City  Store  Wrangell  Alaska. 


E.  L.  Cohb  vs. 

$2.60 


Not  on  contract. 
Hills  Corbet  Co. 


No.  273. 
March  26,  1918. 

Order  of 
F.  Matheson. 
Wrangell. 
Chg.  F.  A.  Cloudy. 

Personal. 
Hills  Corbet  Co. 


$19.90 


Not  on  contract. 
Chg.  F.  A.  Cloudy. 


$37.77 


No.  274. 
March  26,  1918. 

Order  of 
W.  P.  and  P.  Co.  Klawack. 
For  supplies  chg.  F.  A.  C.     F.  D.  and 
H.  C.  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


No.  275. 

March  30,  1918. 

Order  of 

Mark  La  Belle. 

Labor  chg.  bunk  houses  for 
week  ending  March  30 
less  6.50  fare  Wrangell  to 
Craig. 


$22.74 


Labor 


29.24 
6.50 


22.74 
Not  on  contract. 
Hills  Corbet  Co. 


Hills-Corhet  Company, 

No.  276.                                     $ 

.50 

March  30,  1918. 

Labor             35.00 

Order  of 

fare                34.50 

Wm.  KHncaid. 

Cook. 

.50 

For  week  ending  March  30 

less  34.50  fare  from  Seattle 

Not  on  contract. 

to  Craig  via  Wrangell. 

Hills  Corbet  Co. 

No.  277.                                  $27.00 

March  30,  1918. 

Order  of 

Not  on  contract. 

Dan  Becker. 

Hills  Corbet  Co. 

Blk.  smith  $4.50. 

For  week  ending  Mar.  30. 

Bunk  houses  $22.50. 

No.  278.                                   $39.25 

March  30,  1918. 

Order  of 

Not  on  contract. 

Robert  Sather. 

Hills  Corbet  Co. 

Liabor  chg.  bunk  houses  for 

week  ending  Mar.  30. 

• 

No.  279.                                   $27. 

00 

March  30,  1918. 

Order  of 

Not  on  contract. 

A.  Vicente. 

Hills  Corbet  Co. 

Labor  not  on  contract  for 

week  ending  Mar.  30,  chg 

cook,  bunk  houses,  wood 

cutting. 
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No.  280. 
March  30,  1918. 

Order  of 
Edward  Wright. 
Flunkey. 

Chg.  cook  house  for  week  end- 
ing Mar.  30. 

No.  281.  $27.00 

March  30,  1918. 

Order  of 
Herman  West. 
Labor  chg.  bunk  houses. 
For  week  ending  Mar.  30. 
Not  on  contract. 

No.  282,  $14.00 

March  30,  1918. 

Order  of 
Francis  Cloudy. 
2nd  Flunkey. 
For  week  ending  Mar.  30. 

No.  283.  $15-75 

March  30,  1918. 

Order  of 

W.  Bums. 
Chg.  bung  houses. 
For  week  ending  Mar.  30. 
(logger). 

No.  284.  $15  •'75 

March  30,  1918. 

Order  of 

Robert  Hall. 

Chg.  bunk  houses,  etc. 

For  week  ending  Mar.  30. 


E,  L.  Cohb  vs. 
$17.50 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract 
HiUs  Corbet  Co, 


Not  on  contracl 
Hills  Corbet  Co 


Not  on  contract. 
HiUs  Corbet  Co. 


No.  285. 
March  30,  1918. 

Order  of 
Wm.  Mat  son. 
Chg.  bunk  houses. 
For  week  ending)  Mar.  30. 

No.  286.  $19.12 

March  30,  1918. 

Order  of 
S.  G.  Erens. 
Chg.  bunk  houses, 
For  week  ending  Mar.  30. 

No.  287.  $6.25 

March  30,  1918. 

Order  of 
P.  Shanhan. 
Labor  not  on  contract. 
For  week  ending  Mar.  30. 

No.  288.  $34.34 

March  30,  1918. 
*'  Order  of 

0.  M.  Sweatt. 
Labor  on  contract  for  week 
ending  Mar.  30. 

No.  289.  $29.84 

March  30,  1918. 
^  Order  of 

'  Carl  F.  Pahl. 
Labor  on  contract  for  week 
ending  Mar.  30. 


Hills-Corbet  Company, 
$19.12 
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Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
HiUs  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet. 
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E.  L,  Coll  vs. 


No.  290.  $33.59 

Marcli  30,  1918. 

Order  of 
Al.  McCleUan. 
Labor  on  contract  for  week 
ending  Mar.  30. 

No.  291.  $22.50 

March  30,  1918. 

Order  of 
Chas.  Cloudy. 

Labor  on  contract  for  week 
ending  Mar.  30. 

No.  292.  $20.00 

March  30,  1918. 

Order  of 
C.  W.  Matheson. 
Labor  on  contract  for  week 
ending  Mar.  30. 


No.  293.  $26.70 

Mar.  30,  1918. 

Order  of 
H.  G.  Stevens. 
Labor  not  on  contract  for 
week  ending  Mar.  30. 

No.  294.  $27.00 

March  30,  1918. 

Order  of 
M.  0.  Johnson. 
L€ibor  on  contract  for  week 
ending  Mar.  30. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


Not  on  contract. 
Hills  Corbet  Co. 
Benn  7.00 

Freight  2.53 

Hangen  7 .  75 

Check  20.00 


37. 

28 

Labor             48.00 

Cr.  his  acct.  10 

.72 

To  meat  30c 

' 

$27.00 

.30 

Not  on  contract. 
Hills  Corbet  Co. 

26.70 

On  contract. 
Hills  Corbet  Co. 
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No.  295. 
March  30,  1918. 

Order  of 
Frank  Waterbury. 
Labor  on  contract  for  week 
ending'  Mar.  30. 

No.  296.  $30.00 

March  30,  1918. 

Order  of 
Frank  Goodrich. 
Labor  on  contract  for  week 
ending  Mar.  30. 

No.  297.  $9.00 

March  30,  1918. 

Order  of 
D.  Woodhurst. 
Labor  on  contract  for  week 
ending  Mar.  30. 

No.  298.  $9.00 

March  30,  1918. 

Order  of 
Chas.  Treman. 
Labor  on  contract  for  week 
ending  Mar.  30. 

No.  299.  $320.00 

March  30,  1918. 

Order  of 
F.  A.  Cloudy. 

Labor  on  contract  for  month 
ending  Mar.  30. 


Hills-Corhet  Company, 

$42.00 
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On  contract. 
Hills  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


On  contract. 
Hills  Corbet  Co. 


Labor  330.00 

Check  on  account      10.00 


320.00 


Expense  Craig  to  Wrangell  and  return 
10.00 

On  contract. 

Hills  Corbet  Co. 
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No.  300. 
March  30,  1918. 

Order  of 
Mark  La  Belle. 
Labor  not  on  contract  for 
week  ending  Mar.  2nd. 
Back    pay    due    Mar.    2nd. 
Chg.  clearing  land. 

No.  30J. 
Apr.  1,  1918. 

Order  of 
Carl  F.  Pahl. 
Labor  on  contract  for  week 

ending  Apr.  1  in  full  to 

date. 

No.  302. 
March  4,  1918. 

Order  of 
Geo.   Hamilton. 
For  towing,  etc. 

H.  C.  Co. 

No.  303. 
Apr.  4,  1918. 

Order  of 
William  Mattson. 
Labor  on  contract. 
Bal.  in  fuU  Mar.  30  to 
Apr.  12th. 

No.   304. 
Apr.  16,  1918. 

Order  of 
A.  Vicente. 

Labor  not  on  contract  (ad- 
vance) . 
Chg.  cook  and  bunk  houses. 


E.  L,  Cobb  vs. 

$27.00 


$4.50 


$27.00 


$58.20 


$9.25 


Not  on  contract. 
HiUs  Corbet  Co. 


On  contract. 
HiUs  Corbet  Co. 


Not  on  contract. 


[2^i2] 


Time 
Board 

Bal. 


61.70     On  contract. 
3.50     Hills  Corbet  Co. 


58.20 


Not  on  contract. 
Hills  Corbet. 


Hills-Corhet  Company. 

No.  305.                                $133.00 

Due  for  wages 

105 

.00 

Apr.  16,  1918. 

Fare  refund 

28, 

.00 

Order  of 
William  Kincaid. 

Double  chg. 

133 

.00 

Cook. 

settled  Mar.  2. 

For  Bal.  to  date  Not  on 

Not  on  contract. 

contract. 

Hills  Corbet  Co. 

No.  306.                                      $5.00 

Apr.  17,  1918. 

Order  of 

Not  on  contract. 

Keu'ben  Yeltatzie. 

Chg.  Hills  Corbet  Co. 

Freight  charges  on  connect- 

ing rod  for  engine. 

Chg.  H.  C.  Co. 

No.  307.                                    $25.00 

Apr.  17,  1918. 

Order  of 

On  contract. 

0.  M.  Sweatt. 

Hills  Corbet  Co. 

(Advance)    Labor   on   con- 

tract Apr.  time. 

Hills  Corbet  Co. 

No.  308.                                   $50.00 

Apr.  26th,  1918. 

out  standing. 

Order  of 

Not  on  contract. 

G.  W.  Matheson. 

Hills  Corbet  Co. 

On  acct.  for  labor  not  on 

contract. 

Hills  Corbet  Co. 

No.  309.                                   $25.00 

Apr.  29,  1918. 

Order  of 

On  contract. 

Fred  Gardner. 

HiUs  Corbet  Co. 

Labor  on  contract  (on  aoo^.)j 
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.  Cohh  VS. 

No.  310.                                 $150.00 

Apr.  29,  1918. 

Order  of 

Not  on  contract. 

Robert  Sather. 

HiUs  Corbet  Co. 

Labor  not  contract. 

For  logging. 

No.  311.                                 $145.75 

Apr.  30,  1918. 

Order  of 

Not  on  contract. 

S.  G.  Evens. 

HiUs  Corbet  Co. 

Labor  not   on  contract   in 

full  to  date  Apr.  1  to  Apr.  30. 

No.  312.                                 $144.00 

May  1,  1918. 

Order  of 

Not  on  contract. 

W.  Barnes. 

Hills  Corbet  Co. 

Acct.  labor  March  and  Apr. 

(on  acct.)  not  on  contract. 

No.  313.                                 $143.18 

May  3,  1918. 

Order  of 

On  contract. 

0.  M.  Sweatt. 

HiUs  Corbet  Co. 

Acct.  labor  for  April. 

Wages  in  full  on  contract 

$25  received  on  acct. 

No.   314.                                $172.68 

May  3,  1918. 

Order  of 

On  contract. 

Albert  McOlellan. 

Hills  Corbet. 

Acct.  labor  on  contract. 

Wages  in  full  for  April  on 

1 
contract. 

No.  315. 
May  3,  1918. 

Order  of 
Gill  Matheson. 
Acct  labor  on  contract. 
Wages  in  full  for  April  on 
contract. 

No.  316.  $179.42 

May  3,  1918. 

Order  of 
M.  0.  Johnson. 
Wages  in  full  for  April  on 
contract. 

No.  317.  $279.12 

May  3,  1918. 

Order  of 
Frank  Waterbury. 
Wages  in  full  for  April  on 
contract. 

No.  318.  $179.42 

May  3,  1918. 

Order  of 
Frank  Goodrich. 
Wages  in  full  for  April  on 
contract. 

No.  319.  $175.50 

May  3,  1918. 

Order  of 
Chas.  Cloudy. 

Wages  in  full  for  April  on 
contract. 


mUs-Coriet  Company. 

$289.00 


303 


fin   nf\'yi'^j*p.f>'^ 

Not  on  contract. 


Hills  Corbet. 
On  contract. 


Hills  Corbet. 
On  contract. 


Hills  Corbet. 
On  contract. 


Hills  Corbet. 
On  contract. 
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No.  320. 
May  3,  1918. 

Order  of 
Dan  Becker. 
Labor  on  contract  for  April 
in  full  on  contract. 


E,  L,  Cohb  vs. 

$161.42 

Hills  Corbet. 
On  contract. 


No.  321.  $128.00 

May  3,  1918. 

Order  of 
iW.  C.  Cloudy. 
Labor  for  April  in  full  on 
contract. 

No.  322.  $155.80 

May  3,  1918. 

Order  of 
H.  G.  Stevens. 
Labor  on  contract  for  April 
wages  in  full. 

No.  323.  $54.30 

May  3,  1918. 

Order  of 
Fred  Gardner. 
Acct.  labor. 
For  wages  for  April  in  full 

on  contract. 
$25.00  received  on  acct. 

No.  324.  $82.68 

May  3,  1918. 

Order  of 
E.  Hill. 

Labor  on  contract  wages  in 
full  for  April. 


Hills  Corbet. 
On  contract. 


Hills  Corbet. 
Not  on  contract. 


\yil    CUUvn 


Hills  Corbet. 
On  contract. 


Hills  Corbet. 
On  contract. 
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No.  325. 
May  3,  1918. 

Order  of 
Chris  Huff. 

For  labor  on  contract  wages 
in  full. 

No.  326.  $156.94 

May  3,  1918. 

Order  of 
Mark  La  Belle. 
For  wages  for  April  in  full. 

No.  327.  $195.00 

May  3,  1918. 

Order  of 
Robt.  Sather. 

For  wages  in  full  for  April. 
Not  on  contract. 

No.  328.  $123.00 

May  3,  1918. 

Order  of 
A.  Vicente. 

For  wages  in  full  for  April. 
Not  on  contract. 
$9.75  receiver  on  acct. 

No.  329.  $110.00 

May  3,  1918. 

Order  of 
Edward  Wright. 
For  wages  in  full  for  April. 
Not  on  contract. 


Hills-Corbet  Company, 

$82.68 
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Hills  Corbet. 
On  contract. 


Hills  Corbet. 
Not  on  contract. 


Hills  Corbet. 
Not  on  contract. 


Not  on  contract. 


H.  C. 


Hills  Corbet. 
Not  on  contract. 


306 


$24.00 


No.  330. 
May  3,  1918. 

Order  of 
Herman  West. 
For  wages  in  full  for  April. 
Not  on  contract. 

No.  331. 
May  3,  1918. 

Order  of 
Francis  Cloudy. 
Flunkey.     Cook  house. 
For  wages  in  full  for  April. 
Not  on  contract. 

No.  332.  $22.50 

May  3,  1918. 

Order  of 
"W.  Burns. 

For  wages  in  full  in  April. 
Not  on  contract. 
Advance  $144. 

No.  333.  $166.50 

May  3,  1918. 

Order  of 
Robt.   Hall. 

For  wages  in  full  for  April. 
Not  on  contract. 

No.  334.  $118.68 

May  3,  1918. 

Order  of 
Carl  Wick. 

For  wages  in  full  for  April. 
Not  on  contract. 


E.  L,  Cohh  vs. 

$160.86 


Hills  Corbet. 
Not  on  contract. 


Hills  Corbet. 
Not  on  contract. 


HiUs  Corbet. 
Not  on  contract. 


Hills  Corbet. 
Not  on  contract. 


Hills  Corbet. 
Not  on  contract. 


No.  334. 
May  3,  1918. 

Order  of 
Chas.  Spencer. 
On  acct.  for  wages  in  full 

for  April. 
Not  on  contract. 


Hills-Corhet  Company, 

.00 
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$40 


Hills  Corbet. 
Not  on  contract. 


No.  335. 
May  3,  1918. 

Order  of 
Chas.  Spencer. 
For  wages  for  April  in  full 
Not  on  contract. 
5.00  advanced  from  cook 
house  receipt. 

No.  336.  $40 

May  3,  1918. 

Order  of 
R.  M.  Phillips. 
For  wages  in  full  for  April. 
Not  on  contract. 
Board  $15.00. 

No.  337.  $42 

May  3,  1918. 

Order  of 
G.  A.  Young. 

For  wages  in  full  for  April. 
Not  on  contract. 
Board  $10.00. 

No.  338. 
May  3,  1918. 

Order  of 
Geo.  R.  Wall. 
For  wages  in  full  for  April 
Not  on  contract. 
Board  6.00. 


$25.00 


Hills  Corbet. 
Not  on  contract. 


20 


HiUs  Corbet. 
Not  on  contract. 


,40 


Hills  Corbet. 
Not  on  contract. 


$9.60 


Hills  Corbet. 
Not  on  contract. 


[2'37] 


308 

E,  L, 

Cohb  vs. 

No.  339. 

$9.60 

May  3,  1918. 

Order  of 

Hills  Corbet. 

Antone  Schuller. 

Not  on  contract, 

For  wages  in  full  for  April. 

Not  on  contract. 

Board  6.00. 

No.  340. 

$10.20 

May  3,  1918. 

Order  of 

Hills  Corbet. 

Thomas  Carlson. 

Not  on  contract, 

For  wages  in  full  for  April. 

Not  on  contract. 

Board  6.00. 

No.  341. 

$17.80 

May  3,  1918. 

Order  of 

Hills  Corbet. 

Elmer  Prescott. 

Not  on  contract. 

For  wages  in  full  for  April. 

Not  on  contract. 

N^>.  342. 

$12.90 

May  3,  1918. 

Order  of 

Hills  Corbet. 

Eroy  Whitman. 

Not  on  contract. 

For  wages  in  full  for  April. 

6.00  board. 

No.  343. 

$9.60 

May  3,  1918. 

Order  of 

Hills  Corbet. 

Wm.  Cochran. 

Not  on  contract. 

For  wages  for  April  in  full. 

Not  on  contract. 

3.00  board. 

No.  345. 

$9.60 

May  3,  1918. 

Order  of 

Chas.  Treman. 

Hills  Corbet. 

For  wages  in  full  for  April. 

Not  on  contract. 

Not  on  contract. 

3.00  board. 

No.  346. 
May  3,  1918. 

Order  of 
Olaf  Robertson. 
For  wages  in  full  for  April. 
Not  on  contract. 
3.00  board. 

No.  347.  $9.60 

May  3,  1918. 

Order  of 
Thomas  Wall. 

For  wages  in  full  for  April. 
Not  on  contract. 
3.00  board. 

No.  348.  $85.00 

May  3,  1918. 

Order  of 
Wm.  Kincaid. 
For  wages  in  full  for  April. 
Not  on  contract. 

No.  349.  $438.62 

May  3,  1918. 

Order  of 
F.  A.  Cloudy. 
For  wages  in  full  for  April. 
On  contract. 

No.  350.  $10.72 

May  4,  1918. 

Order  of 
O.  W.  Mathson. 
See  Ck.  No.  292. 
Payed  in  full. 
Not  on  contract. 


I 


Hills-Corbet  Company. 

$9.60 

Hills  Corbet. 
Not  on  contract. 
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Hills  Corbet. 
Not  on  contract. 


Hills  Corbet. 
Not  on  contract. 


Hills  Corbet. 
On  contract. 


HiUs  Corbet. 
Not  on  contract. 


[238] 
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310  E,  L.  Cobh  vs. 

And  thereupon  the  trustee  by  his  counsel  prayed 
the  Court  in  writing  to  make  the  following  findings 
of  fact  and  conclusions  of  law,  to  wit : 

I. 

The  contract,  a  copy  of  which  is  attached  to  the 
petition  of  the  Hills-Corbet  Co.  herein,  was  made 
between  the  Craig  Lumber  Co.  and  the  Hills-Cor- 
bet Co.,  a  copartnership,  on  the  31st  of  October, 
1917. 

II. 

At  the  time  of  the  making  of  the  contract  the 
Hills-Corbet  Co.  had  none  of  the  machinery  and 
material  they  were  to  furnish  under  the  contract 
except  one  engine  worth  about  $800.00,  and  it  was 
contemplated  by  both  parties  that  they  should  buy 
such  machinery  and  material  on  the  open  market 
and  ship  to  Craig,  Alaska. 

III. 

Hills-Corbet  did  so  purchase  the  machinery  and 
material  as  required  to  fill  the  contract;  the  first 
shipment  was  made  about  November  15th,  1917. 
About  the  same  time  they  also  sent  a  force  of  men 
to  Craig  under  F.  A.  Cloudy  to  put  and  remodel 
the  mill  buildings,  and  do  the  work  of  installation 
of  machinery  called  for  in  the  contract.  Fifty  per 
cent  of  this  shipment  was  paid  in  cash  by  the  Craig 
Lumber  Company,  as  called  for  in  the  contract. 

IV. 

Upon  reaching  Craig  with  the  laborers  provided 
to  do  the  work,  or  shortly  thereafter,  Hills-Corbet 
Co.  was  paid  $10,500.00  in  three  checks  by  the 
Craig  Lumber  Co.,  the  proceeds  of  which  were  de- 


Hills-Corbet  Company.  811 

posited  in  the  Bank  of  Wrangell  to  the  credit  of 
their  agent  F.  A.  Cloudy  to  be  used  in  paying  the 
wages  of  the  employees  of  Hills-Corbet  Co.  But 
no  arrangements  were  made  by  Hills-Corbet  Co.  for 
boarding  their  men,  and  such  board  was  furnished 
by  the  Craig  Lumber  Co.  at  a  cost  to  it  of  at  least 
$1.50  per  day  per  man.     [240] 

V. 

The  second  shipment  of  material  was  made  No- 
vember 27th,  1917.  When  this  shipment  reached 
Craig,  Alaska,  and  was  unloaded  on  the  dock,  the 
dock  gave  way  from  the  weight  and  a  part  of  the 
shipment  of  between  $2,000.00  and  $3,000.00  in 
value  was  lost.  This  was  at  once  reordered  and 
paid  for  in  full  by  the  Craig  Lumber  Company, 
no  question  being  raised  as  to  whose  goods  they 
were,  and  who  was  to  stand  the  loss.  Fifty  per 
cent  of  this  shipment,  in  addition  to  the  goods  lost 
and  paid  for  in  full  was  also  paid  by  the  Craig 
Lumber  Co.  in  accordance  with  the  terms  of  the 
contract. 

VI. 

Other  shipments  were  made  from  time  to  time, 
the  last  made  being  in  April  1918,  but  pa}Tnents 
thereafter  seem  to  have  been  made  by  the  Craig 
Lumber  Co.  in  gross  sums  as  money  was  available, 
without  reference  to  the  terms  of  payment  of  fifty 
per  cent  on  invoices  as  provided  in  the  contract. 

VII. 

In  the  meantime,  beginning  on  January  23d, 
1918,  and  ending  May  29th,  1918,  the  Craig  Lumber 
Company  ordered  from  time  to  time  of  Hills-Cor- 
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bet  Co.  other  macliinery  and  goods,  not  mentioned 
or  included  in  the  contract.  Such  goods  and  ma- 
chinery Hills-Corbet  purchased  on  the  market  to 
fill  the  orders,  and  charged  the  Craig  Lumber  Com- 
pany the  same  commission  or  profit  they  were  to 
have  for  goods  and  machinery  purchased  under  the 
contract — that  is,  the  cost  price  plus  fifteen  per 
cent,  plus  ten  per  cent.  These  goods  were  denominated 
^' Extra"  in  the  petitioner's  bill  of  particulars  and 
aggregated  $4,436.62,  including  the  commission  or 
profit.  The  total  cost  of  machinery  and  material, 
including  commission  or  profit,  shipped  under  the 
contract  aggregated  $32,309.62.  All  of  the  goods, 
however,  were  charged  by  Hills-Corbet  Co.  to  the 
Craig  Lumber  Company  on  an  open  account,  and 
all  moneys  paid  were  credited  on  the  same  account, 
whether  bought  or  paid  under  the  contract  or  other- 
wise. The  segregation  shown  on  the  bill  of  partic- 
ulars was  made  for  the  purpose  of  this  proceeding, 
and  do  not  appear  on  the  Hills-Corbet  Company's 
books.     [241] 

VIII. 

As  under  the  contract  the  total  cost  to  the  Craig 
Lumber  Company  of  the  work  and  labor  done  and 
material  furnished  was  to  be  limited  to  $32,125.00, 
the  total  charge  against  the  Craig  Lumber  Company 
in  the  said  contract  with  the  Hills-Corbet  Co.  should 
be  $36,746.26. 

IX. 

The  Craig  Lumber  Co.  paid  the  Hills-Corbet  Co.  on 
the  said  account  as  follows : 

$19,943.82,  for  which  credit  is  given  on  the  bill  of 
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particulars ;  three  checks  of  $3,500.00  each,  $10,500.00, 
making  a  total  of  $30,443.82.  But  it  appears  from 
the  evidence  of  E.  A.  Cloudy  that  $519.12  of  the 
$10,500.00  furnished  him  was  used  in  paying  em- 
ployees of  the  Craig  Lumber  Company  and  not  em- 
ployees of  the  Hills-^Corbet  Co.  The  net  amount  of 
cash  paid  on  the  account  is  $29,924.70.  The  Craig 
Lumber  Co.,  however,  paid  out  for  board  of  the  em- 
ployees of  the  Hills-Corbet  Co.  while  working  on  the 
contract  the  sum  of  $3,324.00 ;  and  the  total  credits 
on  the  account  to  which  the  Craig  Lumber  Co.  is  en- 
titled is  $33,248.70,  and  the  amount  which  is  owing 
to  the  Hills-Corbet  Co.  on  the  whole  account  is 
$3,497.56. 

X. 

Although  the  contract  of  October  31st,  1917,  was 
breached  as  to  its  terms  by  both  parties  thereto,  dur- 
ing performance  of  its  terms,  and  especially  by  the 
Craig  LumberCiompany  in  not  making  its  payments 
as  they  came  due,  the  Hills-Corbet  Company  never 
attempted  to  reclaim  possession,  or  asserted  a  right 
to  reclaim  possession  of  the  machinery  or  equipment 
they  furnished  until  after  the  bankruptcy  proceedings 
were  begun.     [242] 

From  the  above  and  foregoing  facts  the  Court  con- 
cludes as  matter  of  law : 

I. 

The  contract  of  October  31st,  1917,  is  not  a  contract 
of  conditional  sale,  but  a  contract  to  build  and  equip 
a  sawmill ;  and  when  Hills-Corbet  Co.  purchased  the 
machinery,  etc.,  to  fill  said  contract  they  bought  it  for 
the  Craig  Lumber  Co.  and  it  thereupon  became  the 
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property  of  the  Craig  Lumber  Co. 

11. 
But  if  the  said  machinery,  equipment,  etc.,  was  ever 
the  property  of  the  Hills-Corbet  Co.,  then  by  the 
terms  of  the  contract,  as  construed  by  the  parties 
in  the  course  of  their  dealings,  the  sale  was  complete, 
and  the  title  passed,  and  the  reservation  of  title  or 
attempted  reservation  of  title  in  the  contract  is 
merely  a  security  in  the  nature  of  an  equitable  mort- 
gage. 

III. 
As  the  sums  due  from  the  Craig  Lumber  Co.  to  the 
Hills-Corbet  Co.  for  the  purchase  of  machinery  and 
material  were  the  earliest  payable  under  the  contract, 
the  payments  made  should  be  first  applied  to  these, 
and  as  the  amounts  paid  exceed  the  cost  of  such  ma- 
terial, machinery,  etc.,  the  property  sought  to  be  re- 
claimed is  paid  for. 

IV. 
In  any  view  of  the  facts  and  the  law,  the  Hills- 
Corbet  Co.  are  not  the  owners  of  the  property  they 
have  petitioned  to  have  the  trustee  deliver  to  them, 
and  their  petition  should  be  denied  with  costs. 

But  the  Court  refused  to  make  said  requested  find- 
ings and  conclusions,  and  exceptions  thereto  are 
allowed. 

And  because  the  above  and  foregoing  matters  do 
not  appear  of  record,  I,  Robert  W.  Jennings,  the 
Judge  before  whom  said  cause  was  tried,  do  hereby 
approve  and  allow  the  foregoing  bill  of  exceptions, 
and  order  the  same  filed  and  made  a  part  of  the  rec- 
ord herein. 
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Dated  this  the  20th  day  of  July,  1920. 

(Signed)  ROBERT  W.  JENNINGS, 

Judge.     [243] 


In  the  District  Court  for  Alaska,  Division  Number 

One,  at  Juneau. 

No.  31— IN  BANKRUPTCY. 

#1964— A. 

In  the  Matter  of  the  CRAIG  LUMBER  COMPANY, 
a  Corporation, 

Bankrupt. 

HILLS-CORBET  CO.,  a  Copartnership,  Composed 
of  F.  R.  HILLS  and  W.  W.  CORBET, 

vs. 

E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUMBER 
CO.,  a  Corporation, 

Bankrupt. 

Assignments  of  Error. 

Now  comes  E.  L.  Cobb,  as  trustee  of  the  Craig  Lum- 
ber Co.,  a  corporation,  bankrupt,  and  the  Bank  of 
Alaska,  a  corporation,  and  assigns  the  following  er- 
rors committed  by  the  Court  during  the  trial  and  in 
the  rendition  of  the  judgment  and  decree  in  the 
above-entitled  matter,  and  upon  which  they  will  rely 
in  the  Appellate  Court : 

L 

The  Court  erred  in  reversing  the  ruling  of  the  ref- 
eree, sustaining  the  demurrer  to  the  petition  of  appel- 
lees and  in  overruling  said  demurrer. 
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II. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact: 

The  contract,  a  copy  of  which  is  attached  to  the  pe- 
tition of  the  Hills-Corbet  Co.  herein,  was  made  be- 
tween the  Craig  Lumber  Co.  and  the  Hills-Corbet  Co., 
a  copartnership,  on  the  31st  of  October,  1917. 

III. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

At  the  time  of  the  making  of  the  contract  the  Hills- 
Corbet  Go.  had  none  of  the  machinery  and  material 
they  were  to  furnish  under  the  contract,  except  one 
engine  worth  about  $800.00,  and  it  [244]  was  con- 
templated by  both  parties  that  they  should  buy  such 
machinery  and  material  on  the  open  market  and  ship 
to  Craig,  Alaska. 

IV. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

Hills-Corbet  Co.  did  so  purchase  the  machinery  and 
material,  as  required  to  fill  the  contract ;  the  first  ship- 
ment was  made  about  November  15th,  1917.  About 
the  same  time  they  also  sent  a  force  of  men  to  Craig 
under  F.  A.  Cloudy  to  put  and  remodel  the  mill  build- 
ings, and  do  the  work  of  installation  of  machinery 
called  for  in  the  contract.  Fifty  per  cent  of  this 
shipment  was  paid  in  cash  by  the  Craig  Lumber  Com- 
pany, as  called  for  in  the  contract. 

V. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 
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Upon  reaching  Craig  with  the  laborers  provided  to 
do  the  work,  or  shortly  thereafter,  Hills-Corbet  Co. 
was  paid  $10,500.00  in  three  checks  by  the  Craig  Lum- 
ber Co.,  the  proceeds  of  which  were  deposited  in  the 
Bank  of  Alaska  to  the  credit  of  their  agent  F.  A. 
Cloudy  to  be  used  in  paying  the  wages  of  the  em- 
ployees of  Hills-Corbet  Co.  But  no  arrangements 
were  made  by  Hills-Corbet  Co.  for  boarding  their 
men,  and  such  board  was  furnished  by  the  Craig  Lum- 
ber Co.  at  a  cost  to  it  of  at  least  $1.50  per  day  per 
man. 

VI. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

The  second  shipment  of  material  was  made  Novem- 
ber 27th,  1917.  When  this  shipment  reached  Craig, 
Alaska,  and  was  unloaded  on  the  dock,  the  dock  gave 
way  from  the  weight  and  a  part  of  the  shipment  of 
between  $2,000.00  and  $3,000.00  in  value  was  lost. 
This  was  at  once  reordered  and  paid  for  in  full  by 
the  Craig  Lumber  [245]  Company,  no  question  be- 
ing raised  as  to  whose  goods  they  were,  and  who  were 
to  stand  the  loss.  Fifty  per  cent  of  this  shipment, 
in  addition  to  the  goods  lost  and  paid  for  in  full  was 
also  paid  by  the  Craig  Lumber  Co.  in  accordance  with 
the  terms  of  the  contract. 

VII. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact: 

Other  shipments  were  made  from  time  to  time,  the 
last  made  being  in  April,  1918,  but  payments  there- 
after seem  to  have  been  made  by  the  Craig  Lumber 
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Co.  in  gross  sums  as  money  was  available,  without 
reference  to  the  terms  of  pajonent  of  fifty  per  cent 
on  invoices  as  provided  in  the  contract. 

VIII. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

In  the  meantime,  beginning  on  January  23d,  1918, 
and  ending  May  29th,  1918,  the  Craig  Lumber  Com- 
pany ordered  from  time  to  time  of  Hills-Corbet  Co. 
other  machinery  and  goods,  not  mentioned  or  in- 
cluded in  the  contract.  Such  goods  and  machinery 
Hills-Corbet  Co.  purchased  on  the  market  to  fill  the 
orders,  and  charged  the  Craig  Lumber  Company  the 
same  commission  or  profit  they  were  to  have  for  goods 
and  machinery  purchased  under  the  contract — that 
is,  the  cost  price  plus  fifteen  per  cent,  plus  ten  per 
cent.  These  goods  were  denominated  ^' Extra"  in 
the  petitioners'  bill  of  particulars  and  aggregated 
$4,436.62,  including  the  commission  or  profit.  The 
total  cost  of  machinery  and  material,  including  com- 
mission or  profit,  shipped  under  the  contract  aggre- 
gated $32,309.62.  All  of  the  goods,  however,  were 
charged  by  Hills-Corbet  Co.  to  the  Craig  Lumber 
Company  on  an  open  account,  and  all  moneys  paid 
were  credited  on  the  same  account,  whether  bought 
or  paid  under  the  contract  or  otherwise.  The  segre- 
gation shown  on  the  bill  of  particulars  was  made  for 
the  purpose  of  this  proceeding,  and  do  not  appear 
on  the  Hills-Corbet  Company's  books.     [246] 

IX. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 
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As  under  the  contract  the  total  cost  to  the  Craig 
Lumber  Company  of  the  work  and  labor  done  and 
material  furnished  was  to  be  limited  to  $32,125.00,  the 
total  charge  against  the  Craig  Lumber  Company  in 
the  said  account  with  the  Hills-Corbet  Co.  should  be 
$36,746.26. 

X. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

The  Craig  Lumber  Co.  paid  the  Hills-Corbet  Co.  on 
the  said  account  as  follows : 

$19,943.82,  for  which  credit  is  given  on  the  bill  of 
particulars ;  three  checks  of  $3,500.00  each,  $10,500.00, 
making  a  total  of  $30,443.82.  But  it  appears  from 
the  evidence  of  F.  A.  Cloudy  that  $519.12  of  the  $10,- 
500.00  furnished  him  was  used  in  paying  employees 
of  the  Craig  Lumber  Company  and  not  employees  of 
the  Hills-Corbet  Co.  The  net  amount  of  cash  paid 
on  the  account  is  $29,924.70.  The  Craig  Lumber  Co., 
however,  paid  out  for  board  of  the  employees  of  the 
Hills-Corbet  Co.  while  working  on  the  contract  the 
sum  of  $3,324.00 ;  and  the  total  credits  on  the  account 
to  which  the  Craig  Lumber  Co.  is  entitled  is  $33,- 
248.70,  and  the  amount  which  is  owing  to  the  Hills- 
Corbet  Co.  on  the  whole  account  is  $3,497.56. 

XL 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

Although  the  contract  of  October  21st,  1917,  was 
breached  as  to  its  terms  by  both  parties  thereto,  dur- 
ing performance  of  its  terms,  and  especially  by  the 
Craig  Lumber  Company  in  not  making  its  payments 
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as  they  came  due,  the  Hills-Corbet  Company  never 
attempted  to  reclaim  possession,  or  asserted  a  right 
to  reclaim  possession  of  the  machinery  or  equipment 
they  furnished  until  after  the  bankruptcy  proceedings 
were  begun.     [247] 

XII. 

The  Court  erred  in  admitting  in  evidence  the  testi- 
mony of  W.  W.  Corbet  tending  to  show  and  upon 
which  the  Court  found,  that  the  written  contract  be- 
tween the  Hills-Corbet  Co.  and  the  Craig  Lumber  Co. 
was  changed  by  F.  J.  Tromble  so  as  to  throw  the  cost 
of  the  board  of  the  employees  of  the  Hills-Corbet  Co. 
upon  the  Craig  Lumber  Co. 

XIII. 

The  Court  erred  in  refusing  to  mate  the  following 
conclusion  of  law  requested  by  the  trustee: 

The  contract  of  October  31st,  1917,  is  not  a  contract 
of  conditional  sale,  but  a  contract  to  build  and  equip 
a  sawmill,  and  when  Hills-Corbet  Co.  purchased  the 
machinery,  etc.,  to  fill  said  contract  they  bought  it  for 
the  Craig  Lumber  Co.  and  it  thereupon  became  the 
property  of  the  Craig  Lumber  Co. 

XIV. 

The  Court  erred  in  refusing  to  make  the  following 
conclusion  of  law  requested  by  the  trustee : 

But  if  the  said  machinery,  equipment,  etc.,  was  ever 
the  property  of  the  Hills-Corbet  Co.,  then  by  the 
terms  of  the  contract,  as  construed  by  the  parties  in 
the  course  of  their  dealings  the  sale  was  complete,  and 
the  title  passed,  and  the  reservation  of  title,  or  at- 
tempted reservation  of  title  in  the  contract  is  merely 
a  security  in  the  nature  of  an  equitable  mortgage. 
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XV. 

The  Court  erred  in  refusing  to  make  the  following 
conclusion  of  law  requested  by  the  trustee : 

As  the  sums  due  from  the  Craig  Lumber  Co.  to  the 
Hills-Corbet  Co.  for  the  purchase  of  machinery  and 
material  were  the  earliest  payable  under  the  contract, 
the  payments  made  should  be  first  applied  to  these, 
and  as  amounts  paid  exceed  the  cost  of  such  material, 
machinery,  etc.,  the  property  sought  to  be  reclaimed 
is  paid  for.     [248] 

XVI. 

The  Court  erred  in  refusing  to  make  the  following 
conclusion  of  law  requested  by  the  trustee : 

In  any  view  of  the  facts  and  the  law,  the  Hills-Cor- 
bet Co.  are  not  the  owners  of  the  property  they  have 
petitioned  to  have  the  trustee  deliver  to  them,  and 
their  petition  should  be  denied  with  costs. 

XVII. 

The  Court  erred  in  making  the  XI  finding  of  fact 
reading  as  follows : 

That  the  machinery  covered  by  said  contract  of  sale 
never  passed  under  the  ^^after-acquired''  clause  in 
the  mortgage  of  the  Bank  of  Alaska,  one  of  the  parties 
to  this  action,  for  the  reason  that  the  mortgagor  never 
did  '* acquire"  such  machinery,  the  title  never  having 
passed. 

XVIII. 

The  Court  erred  in  making  the  XII  finding  of  fact 
reading  as  follows : 

That  the  machinery,  material,  etc.,  furnished  and 
delivered  under  said  contract,  including  the  work  and 
labor  performed  thereunder  and  the  lO^o  and  15% 
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provided  for  in  said  contract  as  aforesaid,  amount  to 
the  sum  of  $32,539.74,  but  under  the  contract  the  mill 
was  to  be  built  and  installed  for  $32,125.00,  therefore 
the  Court  finds  the  latter  sum  ($32,125)  as  being  the 
^ invoice  under  contract  and  10%  on  labor." 

XIX. 

The  Court  erred  in  making  the  XIV  finding  of  fact 
reading  as  follows : 

That  the  total  payments  made  is  the  sum  of  $19,- 
943.82;  that  in  addition  to  said  payment  the  Craig 
Lumber  Company,  debtor,  is  entitled  to  a  credit  of 
$8,312.58  which  it  paid  out  for  labor  for  the  Hills- 
Corbet  Company  under  the  contract,  leaving  a  total 
balance  of  $9,827.39  due  to  the  Hills-Corbet  Company. 
[249]  !      J 


The  Court  erred  in  making  the  XVI  finding  of  fact 
reading  as  follows : 

That  the  evidence  to  the  effect  that  the  Craig  Lum- 
ber Co.,  debtor,  agreed  to  board  the  men  employed 
by  the  Hills-Corbet  Co.  in  the  doing  and  performing 
of  said  work,  is  absolutely  undisputed,  and  the  Court 
finds  that  the  Craig  Lumber  Co.  did  agree  to  board 
said  men,  assuming  the  indebtedness  therefor. 

XXI. 

The  Court  erred  in  making  the  XVII  finding  of  fact 
reading  as  follows : 

That  the  total  amount  due  the  Hills-Corbet  Com- 
pany under  the  contract,  after  making  the  application 
of  the  payments  to  the  extras  and  to  the  contract  as 
in  these  findings  set  forth,  is  the  sum  of  $9,827.39, 
together  with  interest  at  the  rate  of  8%  from  July 
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1st,  1918,  said  date  being  more  than  30  days  after  the 
completion  of  the  contract. 

XXII. 
The  Court  erred  in  awarding  interest  from  July 
1st,  1918,  on  the  amount  it  found  due,  on  the  alleged 
conditional  sale. 

XXIII. 
The  Court  erred  in  its  conclusion  of  law  numbered 

I,  reading  as  follows : 

That  the  contract  of  sale  attached  to  and  made  a 
part  of  the  complaint  filed  in  this  case  is  a  conditional 
sale  contract  and  the  property  covered  thereby  and 
described  in  the  specifications  attached  thereto  and 
made  a  part  of  said  contract  remain  the  property  of 
the  Hills-Corbet  Company  until  the  full  purchase 
price  is  fully  paid  and  the  title  to  said  property  was 
not  to  pass  until  the  same  was  fully  paid  for. 

XXIV. 

The  Court  erred  in  its  conclusion  of  law  numbered 

II,  reading  as  follows : 

That  the  machinery  is  so  attached  by  bolts  and 
screws  as  to  [250]  be  easily  moved  without  dam- 
aging the  building  and,  therefore,  the  conditional  sale 
contract  whereby  the  Hills-Corbet  Company  retain 
title  to  said  machinery  is  in  no  way  affected  thereby. 

XXV. 

The  Court  erred  in  making  the  conclusion  of  law 
numbered  III,  reading  as  follows : 

That  the  claim  of  the  Bank  of  Alaska,  one  of  the 
parties  to  this  action,  to  the  machinery  covered  by 
the  said  conditional  sale  contract,  is  without  force  or 
effect;  that  the  machinery  did  not  pass   under   the 
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^^after-acquired"  clause  of  the  mortgage,  under  which 
the  said  bank  claims  said  machinery,  for  the  reason 
that  the  mortgagor  never  did  acquire  such  machin- 
ery, the  title  never  having  passed,  and  the  title  to 
the  said  machinery  remained  in  the  Hills-Corbet  Co., 
under  and  by  virtue  of  the  aforesaid  conditional  sale 
contract. 

XXVI. 

The  Court  erred  in  its  conclusion  of  law  numbered 
IV,  reading  as  follows : 

That  the  application  of  payments  other  than  those 
specifically  applied  should  be  and  are  first  applied 
by  the  Court  upon  the  unsecured  indebtedness  of  the 
debtor  to  the  Hills-Corbet  Company,  and  the  balance 
upon  the  conditional  sale  contract. 

XXVII. 

The  Court  erred  in  making  the  conclusion  of  law 
numbered  V,  reading  as  follows : 

That  the  Court  finds  that  the  Hills-Corbet  Company 
is  entitled  to  a  judgment  against  the  Bank  of  Alaska 
and  the  U.  S.  Fidelity  &  Guaranty  Company  in  the 
sum  of  $9,827.39,  together  with  interest  thereon  at  the 
rate  of  8%  per  annum  from  July  1st,  1918. 

XXVIII. 

The  Court  erred  in  rendering  any  judgment  what- 
soever against  the  Bank  of  Alaska,  and  such  judgment 
is  wholly  unsustained  by  the  pleadings,  the  stipula- 
tion, or  anything  else  in  the  record ;  and  the  record 
conclusively  shows  that  there  is  no  present  liability 
from  the  [251]  said  bank  to  the  Hills-Corbet  Co. 
and  will  not  be  until  there  shall  be  a  final  decision  of 
this  cause  in  favor  of  the  Hills-Corbet  Co. 
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And  for  said  errors  appellants  pray  that  the  said 
judgment  be  reversed  and  the  petition  dismissed. 

JOHN  B.  MAESHALL, 
Attorney  for  Bank  of  Alaska. 
J.  H.  COBB, 
Attorney  for  Trustee. 

Filed  in  the  District  Court,  District  of  Alaska,  First 
Division.  Aug.  6,  1920.  J.  W.  Bell,  Clerk.  By 
-,  Deputy.     [252] 


In  the  District  Court  for  Alaska,  Division  Number 

One,  at  Juneau. 

No.  31— IN  BANKRUPTCY. 

No.  1964-A. 

In  the  Matter  of  the   CRAIG  LUMBER   CO,   a 
Corporation, 

Bankrupt. 

HILLS-CORBET  CO.,  a  Copartnership  Composed 
of  F.  R.  HILLS  and  W.  W.  CORBET, 

vs. 

E.  L.  COBB,  as  Trustee  of  the  CRAIO  LUMBER 
COMPANY,  a  Corporation. 

Bankrupt. 

Petition  for  Allowance  of  Appeal. 

E.  L.  Cobb,  as  trustee  of  the  Craig  Lumber  Com- 
pany, a  corporation,  bankrupt,  and  the  Bank  of 
Alaska,  a  corporation,  conceiving  themselves  ag- 
grieved by  the  judgment  and  order  of  the  Court, 


Q 
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made  herein  on  the  31  day  of  July,  1920,  in  the 
above-entitled  cause,  for  the  reasons  set  out  in  their 
assignments  of  error  filed  herewith,  pray  this  Hon- 
orable Court  to  grant  them  an  order  allowing  an 
appeal  from  said  judgment  and  order  to  the  Hon- 
orable the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  fix  the  amount  of  secur- 
ity to  be  given  by  the  said  bank  as  a  supersedeas 
on  said  judgment. 

JOHN  B.  MARSHALL, 
Atty.  for  Bank  of  Alaska. 

J.  H.   COBB, 

Attorney  for  Trustee. 

Upon  consideration  of  the  above  and  foregoing 
petition  it  is  ordered  that  the  appeal  prayed  for  be, 
and  the  same  is  hereby  granted;  and  it  is  further 
ordered  that  a  transcript  of  the  record  be  trans- 
mitted by  the  clerk  to  the  clerk  of  the  Appellate 
Court.  And  the  security  to  be  given  is  fixed  at 
$12,500.00. 

Dated  this  the  6th  August,  1920. 

ROBERT  A.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Aug.  6,  1920.  J.  W.  Bell,  Clerk. 
By  ,  Deputy. 

Entered  Court  Journal  No.  Q,  page  5.     [253] 
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In  the  District  Court  for  Alaska,  Division  Number 

One,  at  Juneau. 

No.  31— IN  BANKRUPTCY. 

1964-A. 

In  the  Matter  of  the   CRAIG  LUMBER   CO,   a 

Corporation, 

Bankrupt. 

HILLS-CORBET  CO.,  a  Copartnership  Composed 
of  F.  R.  HILLS  and  W.  W.  CORBET, 

vs. 

E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUMBER 
COMPANY,  a  Corporation, 

Bankrupt. 

Citation. 

The  President  of  the  United  States  to  the  Hills- 
Corbet  Co.,  a  Copartnership  Composed  of  F.  R. 
Hills  and  W.   W.   Corbet,   and  to  Newark  L. 
Burton,  Their  Attorney,  GREETING : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,   State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  appeal 
filed  in  the  clerk's  office  for  the  District  Court  for 
Alaska,   Division  Number   One,   in  a   cause  where 
E.  L.  Cobb,  as  trustee  of  the  Cl'aig  Lumber  Co., 
and  the  Bank  of  Alaska  are  appellants,  and  you 
are  appellees,  then  and  there  to  show  cause,  if  any 
there  be,  why  the  judgment  and  decree  mentioned 
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in  said  appeal   should  not  be  corrected,  and  speedy 
justice  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  the  10th  day  of  August,  1920. 

ROBERT  W.  JENNINGS, 

Judge. 
Service  of  the  above  and  foregoing  citation  ad- 
mitted this  the  10th  day  of  August,  1920. 

N.  L.  BURTON, 
Attorney  for  the  Hills-Corbet  Co.,  Appellees. 

Piled  in  the  District  Court,  District  of  Alaska, 
First  Division.    Aug.  10, 1920.     J.  W.  Bell,  Clerk. 
,  Deputy.     [254] 


In  the  District  Court  for  Alaska,  Division  Number 

One,  at  Juneau. 

No.  31— IN  BANKRUPTCY. 

1964-A. 

In  the  Matter  of  the   CRAIG  LUMBER   CO.,   a 
Corporation, 

Bankrupt. 

HILLS-CORBET  CO.,  a  Copartnership  Composed 
of  P.  R.  HILLS  and  W.  W.  CORBET, 

vs. 

E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUMBER 
CO., 

Bankrupt. 
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Supersedeas  Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  the  Bank  of  Alaska,  a  corporation,  as  prin- 
cipal, and  E.  A.  Rasmuson  and  Helen  D.  Lynch, 
sureties,  are  held  and  firmly  bound  unto  Hills- 
Corbet  Co.,  a  copartnership,  in  the  sum  of  twelve 
thousand  five  hundred  dollars,  for  the  payment  of 
which  sum  well  and  and  truly  to  be  made  we  hereby 
bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors, administrators  and  successors,  jointly  and  sev- 
erally firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such, 
however,  that  whereas,  in  the  above-entitled  court 
and  cause,  on  the  31st  day  of  July,  1920,  a  judg- 
ment was  rendered  in  favor  of  said  Hills-Corbet 
Co.  and  against  the  Bank  of  Alaska  for  the  sum 
of  $9,827.39,  besides  interest  and  costs,  and  adjudg- 
ing certain  property,  of  which  said  sum  was  the 
proceeds,  to  have  been  the  property  of  said  Hills- 
Corbet  Co.,  and  not  of  the  said  bankrupt,  and  said 
E.  L.  Cobb,  as  trustee,  etc.,  and  the  said  Bank  of 
Alaska  has  appealed  from  said  judgment  and  de- 
cree to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Now,  if  the  said  appellants  shall  prosecute  said 
appeal  to  effect,  and  pay  all  such  damages  and 
costs  as  may  be  awarded  against  them  if  they  fail 
to  make  their  plea  good,  then  this  obligation  shall 
be  null  and  void;  otherwise  to  remain  in  full  force 
and  virtue.     [255] 


330  E,  L.  Coll  vs. 

Witness  our  hands  this  7th  day  of  August,  1920. 

BANK  OF  ALASKA, 
E.   A.   RASMUSON, 

President. 
HELEN    D.    LYNCH. 
B.   A.  RASMUSON. 
Approved  Aug.  10,  1920. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Aug.  10,  1920.  J.  W.  Bell,  Clerk. 
By  ,Deputy.     [256] 


In  the  District  Court  for  Alaska,  Division  Number 

One,  at  Juneau. 

1964-A. 

HILLS-CORBET  CO. 

vs. 

E.    L.    COBB,   as  Trustee,   and  the   BANK    OF 
ALASKA. 

Praecipe  for  Transcript  of  Record. 

To  the   Clerk  for  the  District   Court   for  Alaska, 
Division  No.  1. 
Sir:    You  will  please  make  up  the  transcript  of 
the  record  for  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  the  above-entitled 
cause,  and  include  therein  the  following  papers: 
1.     Petition  of  the  Hills-Corbet    Co.    and    Pltfs. 
Ex.  ^'A'^  (Specification). 
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2.  Bill  of  Particulars  and  Pltfs  Ex.  ^^A"  (Blue- 

print). 

3.  Amended  Bill  of  Particulars,  filed  March  17, 

1920. 

4.  Demurrer  of  B.  L.  Cobb,  Trustee. 

5.  Order  of  Referee  Sustaining  Demurrer. 

6.  Petition  of  Review  of  Said  Order. 

7.  Order  of  District  Court  Overruling  Demurrer. 

8.  Answer  of  Trustee. 

9.  Reply  of  Hills-Corbet  Co. 

10.  Stipulation  of  January  20,  1920. 

11.  Order  to  Try  Before  District  Court. 

12.  Bond  of  Bank  of  Alaska. 

13.  Findings  of  Fact  and  Conclusions  of  Law. 

14.  Judgment. 

15.  Opinion  and  Supplemental  Opinion. 

16.  Bill  of  Exceptions. 

17.  Assignments  of  Error. 

18.  Petition  of  Appeal  and  Order  Allowing. 

19.  Citation. 

20.  Supersedeas  Bond. 

21.  This  Praecipe. 

Said  transcript  to  be  made  up  in  accordance  with 
the  rules  of  said  Appellate  Court  and  the  rules  of 
this  court. 

J.    H.    COBB, 

Attorney  for  Trustee. 
JNO.   B.   MARSHALL, 
Attorney  for  Bank  of  Alaska. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Aug.  10,  1920.  J.  W.  Bell,  Clerk. 
By  ,  Deputy.     [257] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  No.  1,  hereby  certify 
that  the  foregoing  and  hereto  attached  257  pages 
of  typewritten  matter,  numbered  from  1  to  357, 
both  inclusive,  constitute  a  full,  true,  and  complete 
copy,  and  the  whole  thereof,  of  the  record  as  per 
praecipe  of  the  appellant  on  file  herein  and  made  a  part 
hereof,  in  the  cause  wherein  E.  L.  Cobb,  trustee, 
and  the  Bank  of  Alaska  are  appellants  and  Hills 
Corbet  Compan}^,  is  appellee,  No.  31 — Bankruptcy, 
No.  1964-A,  as  the  same  appears  of  record  and  on 
file  in  my  office,  and  that  the  said  record  is  by 
virtue  of  petition  and  citation  on  appeal  issued  in 
this  cause,  and  the  return  thereof  in  accordance 
therewith. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  the  cost  of  prepara- 
tion, examination  and  certificate,  amounting  to 
1$113.70,  has  been  paid  to  me  by  counsel  for  appel- 
lant. 

I  do  further  certify  that  plaintiff's  original  Ex- 
hibit ^^A,"  Specifications  and  Blue-print,  are  at- 
tached hereto. 
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IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  the  seal  of  the  above-entitled  court 
this  21st  day  of  August,  A.  D.  1920. 

[Seal]  J.  W.  BELL, 

Clerk. 

By  , 

Deputy. 


[Endorsed] :  No.  35'52.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  In  the 
Matter  of  the  Craig  Lumber  Company,  a  Corpo-  , 
ration,  Bankrupt.  E.  L.  Cobb,  as  Trustee  of  the 
Craig  Lumber  Company,  a  Corporation,  Bankrupt, 
and  Bank  of  Alaska,  a  Corporation,  Appellants, 
vs.  Hills-Corbet  Company,  a  Copartnership  Com- 
posed of  F.  E.  Hills  and  W.  W.  Corbet,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Alaska,  Division  No.  1. 
Filed  September  2,  1920. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUMBER 
CO.,  Bankrupt,  and  THE  BANK  OF  ALASKA, 

Appellants, 
vs. 

HILLS-CORBET  COMPANY,  a  Corporation, 
Composed  of  F.  R.  HILLS  and  W.  W. 
CORBET, 

Appellees. 


BRIEF  FOR  THE  APPELLANTS. 


Upon   Appeal   from   the   United   States   District   Court   for   the 
District  of  Alaska,  Division  No. 


I^ILED 

OCT  1  6  1920      I 

F.  D.  MONCKTON, 
OUIMK. 


J.  H.  COBB  and 
J.  B.  MARSHALL, 

Attorneys  for  Appellants. 


IN  THE 
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No.  3552. 

Appeal  from  the  District  Court  for  Alaska,  Divi- 
sion No.  1. 

E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUMBER 
CO.,  Bankrupt,  and  the  BANK  OF 
ALASKA, 

Appellants, 
vs. 

HILLS-CORBET  CO.,  a  Corporation  Composed  of 
F.  R.  HILLS  and  W.  W.  CORBET, 

Appellees. 

Brief  for  the  Appellants. 
STATEMENT   OF   THE   CASE. 
We  think  the  questions  arising  in  this  appeal  can 
be  best  presented  by  a  statement  in  chronological 
order  of  the  facts  upon  which  they  arise. 

1st.  On  October  31st,  1917,  the  Craig  Lumber 
Co.  and  the  Hills-Corbet  Co.,  Appellees,  made  and 
entered  into  a  contract  to  build  and  equip  a  saw- 
mill, which  reads  as  follows: 


^^THIS  AGREEME'NT,  by  and  between,  Hills- 
Corbet  Company,  of  Seattle,  Wash.,  hereinafter 
called  the  Company,  and  the  CRAIG  LUMBER 
COMPANY,  of  Craig,  Alaska,  hereinafter  called 
the  Purchaser, 

''The  Company  agrees  to  furnish  all  Machinery, 
Belt,  Saws,  Pipe  and  Pipe  Fittings,  Blow  Pipe  and 
Fittings  and  Iron  necessary  to  equip  a  saw-mill  at 
Craig,  Alaska,  in  accordance  with  the  attached  speci- 
fications and  draAvings,  which  specifications  and 
drawings  become  a  part  of  this  agreement. 

''The  above  equipment  to  be  billed  F.  O.  B.  ships 
tackle,  Seattle,  Wash. 

"The  Company  also  agrees  to  build  buildings 
above  pile  foundations,  install  machinery,  put  on 
belting,  install  piping  and  turn  the  Mill  over  to  the 
Purchaser  ready  to  run  according  to  the  attached 
drawings  and  specifications.  The  Purchaser  is  to 
drive  all  Piles. 

"The  Purchaser  agrees  to  properly  care  for  all 
apparatus  and  material  delivered  until  the  same  is 
fully  paid  for,  and  to  hold  the  Company  hamiless 
against  the  payment  of  any  taxes  assessed  against 
the  apparatus  and  material  after  it  shall  have  been 
shipped.  The  Company  shall  keep  the  property, 
herein  agreed  to  be  sold,  fully  insured  against  dam- 
ages or  loss  by  fire,  and  to  carry  marine  and  cas- 
ualty insurance  for  the  benefit  of  the  Company  and 
the  Purchaser  as  their  interest  may  appear,  but  in 
so  insuring  the  property,  the  Company  shall  only 
be  held  liable  for  the  exercise  of  a  reasonable  judg- 


ment  in  the  selection  of  Insurance  Company  or  In- 
surance Companies,  with  which  it  places  the  risk. 

''The  Company  agrees  to  use  all  possible  dili- 
gence in  prosecution  of  the  work  and  to  expedite 
the  delivery  and  installation  of  machinery  to  the 
best  of  its  ability.  The  Company  is  not  in  any 
event  to  be  held  liable  for  loss,  damage,  detention, 
or  delay  caused  by  fire,  strikes,  lockouts,  civil  or 
military  authority,  or  insurrection  or  riot,  action  of 
the  elements,  forces  of  nature,  or  any  other  cause 
beyond  its  control,  nor  in  any  event  consequential 
damages. 

''The  Purchaser  agrees  to  pay  all  war  taxes  as- 
sessed or  due  on  any  of  the  material  or  work  of 
whatever  nature, 

"If  for  any  reason  the  work  is  discontinued  or 
interrupted  before  completion,  the  Purchaser 
agrees  to  pay  the  Company  within  sixty  days  all 
moneys  due  at  the  time  of  the  interruption  of  the 
work,  and  also  all  sums  which  have  been  retained 
by  the  Purchaser  as  a  guarantee  for  the  fulfillment 
of  the  work  or  for  any  other  reason,  including  the 
company's  commission  and  all  unpaid  labor 
charges. 

''The  title  to  the  apparatus  and  material  herein 
agreed  to  be  sold,  shall  not  pass  from  the  C'ompany 
until  all  payments  hereinunder  shall  have  been 
fully  paid  in  cash.  Upon  default  in  any  such  pay- 
ments the  Company  may  re-take  the  property 
agreed  to  be  sold.  In  such  event  the  money  here- 
tofore paid  by  the  Purchaser  to  the  Company  shall 
be  presumed  to  be  the  amount  of  damages  sustained 


by  the  breach  of  this  Agreement  and  shall  be  re- 
tained by  the  Company  as  liquidated  damages  for 
the  breach. 

''The  Purchaser  agrees  to  pay  to  the  Company 
actual  cost  of  all  labor,  machinery,  equipment  and 
building  material  used  in  connection  with  the  work 
(lumber  and  piles  excluded),  the  cost  of  insurance 
and  all  costs  except  freight  and  transportation 
charges  of  material  and  men  from  Seattle,  Wash,  to 
Craig,  Alaska,  plus  ten  (10%)  per  cent.  It  being 
agreed  that  the  Purchaser  is  to  furnish  all  wood 
building  material  and  to  pay  the  freight  and  all 
transportation  charges  of  material  and  men  from 
Seattle,  Wash.,  to  Craig,  Alaska. 

''It  is  agreed  that  the  cost  of  machinery,  material 
and  equipment  is  to  be  the  cost  P.  O.  B.  ships 
tackle,  Seattle,  Wash.,  plus  fifteen  (15%)  per  cent 
to  cover  the  operation  expenses  of  the  Company. 
The  cost  of  labor  is  to  be  the  actual  cost  to  the  Com- 
pany. 

"It  is  agreed  that  the  Purchaser  will  pay  to  the 
Company  fifty  (50%)  per  cent  of  the  cost  of  aJl 
machinery,  material  and  equipment  upon  presenta- 
tion of  invoices  with  shipping  papers,  twenty-five 
(25%)  per  cent  in  forty  days  from  due  date  of  first 
payment  and  balance  in  thirty  (30)  days  from  com- 
pletion of  contract.  The  invoice  to  include  the  ten 
(10%)  per  cent  profit  to  the  Company.  Labor 
charges  are  to  be  paid  in  full  by  the  Purchaser 
every  month  upon  presentation  of  a  bill  by  the 
Company  which  shall  not  include  the  ten  (10%) 
per  cent  profit  to  the  Company.     The  ten   (10%) 


per  cent  profit  to  be  paid  in  thirty  (30)  days  from 
completion  of  contract. 

''It  is  agreed  that  the  Purchaser  has  the  right  at 
any  time  to  examine  the  books  and  requisitions  of 
the  Company  to  ascertain  the  cost  of  material,  ma- 
chinery and  equipment  purchased  by  them. 

''It  is  agreed  that  the  cost  of  the  mill  complete 
as  per  specifications  and  drawings  will  not  exceed 
the  estimate  of  thirty-two  thousand  one  hundred 
and  twenty-five  &  00/100  ($32,125.00)  Dollars. 

"It  is  agreed  that  the  Company  will  do  the  work 
in  a  workmanlike  manner  and  when  the  installation 
is  completed  it  will  be  ready  for  the  operation  and 
will  be  left  in  good  running  order."     (Rec.  5-9.) 

The  "drawings"  referred  to  in  the  contract  is 
Plaintiff's  Exhibit  "A"  (not  printed)  and  are  the 
ordinary  drawings  of  a  building  giving  its  dimen- 
sions, the  positions  of  the  machinery,  etc.,  to  be  in- 
stalled, and  need  not  be  further  noticed.  The  "speci- 
fications" referred  to  are  found  in  the  record, 
pages  9-23,  and  consist  of  an  itemized  statement  of 
the  machinery  apparatus,  and  material  to  be  fur- 
nished by  appellees  under  the  contract. 

2d.  At  the  time  of  the  making  of  this  contract 
it  was  contemplated  that  the  appellees  should  pur- 
chase on  the  open  market  the  machinery,  appara- 
tus, material,  and  equipment  necessary  to  fill  it, 
though  they  had  on  hand  one  pi^^^  machinery 
left  over  from  a  former  contract,^SS^about  eight 
hundred  ($800.00)  dollars,  which  they  used.  (Rec, 
pp.  110-114.) 

3d.     The    material,    machinery    and    equipment 
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called  for  in  the  contract  was  shipped  from  Seattle 
to  Craig,  Alaska,  from  November  15,  1917,  to  May 
29th,  1918,  inclusive.  In  the  same  period  other 
goods  not  embraced  in  the  contract,  amounting  to 
five  thousand  nine  hundred  fifty-eight  dollars  and 
seventy-nine  cents  ($5,958.79)  were  purchased  and 
shipped  by  appellees  to  the  Oraig  Lumber  Com- 
pany. The  appellees  in  each  instance  charged  the 
Craig  Lumber  Company  with  the  cost  of  the  goods, 
whether  purchased  to  fill  the  contract  or  otherwise, 
plus  fifteen  (15%)  percent;  and  the  charges  were 
all  made  upon  one  open  account,  and  all  payments 
made  by  the  Craig  Lumber  Company  were  credited 
upon  this  one  account,  in  so  far  as  they  were  cred- 
ited at  all.     (Rec,  pp.  110-114.) 

4th.  When  the  shipment  leaving  Seattle  Novem- 
ber 27th,  1917,  reached  Craig,  a  part  thereof  con- 
sisting of  brick,  cement,  and  an  electric  generator, 
was  lost  through  the  breaking  down  of  the  dock. 
No  question  was  raised  as  to  w^hose  loss  this  was, 
but  another  lot  was  at  once  sent  to  replace  the  loss, 
and  both  lots  charged  to  the  Craig  Lumber  Com- 
pany. 

5th.  Some  time  about  the  first  of  December, 
1917,  one  F.  A.  Cloudy,  as  the  agent  and  repre- 
sentative of  Hills-Corbet  Company,  proceeded  to 
Craig,  Alaska,  with  a  force  of  men,  for  the  purpose 
of  constructing  the  buildings  and  installing  the  ma- 
chinery under  the  contract.  The  Hills-Corbet 
Company  employees  were  all  boarded  by  the  Craig 
Lumber  Company,  it  having  already  built  and 
equipped  a  boarding-house   at  the   mill.     It   seems 


that  when  the  first  month's  wages  became  due, 
Hills-Corbet  Company  failed  to  furnish  Cloudy 
funds  to  pay,  and  the  men  threatened  to  quit.  The 
Craig  Lumber  Company  paid  to  Hills-Corbet  Com- 
pany through  Cloudy  on  January  5th,  1918,  a  check 
for  three  thousand  five  hundred  ($3,500)  dollars 
(Eec.  237,  238);  on  January  24th,  1918,  another 
check  for  three  thousand  five  hundred  ($3,500) 
dollars,  and  on  March  26th,  1918,  a  third  check  for 
three  thousand  five  hundred  ($3,500)  dollars 
(Rec,  pp.  — — .)  These  three  checks  aggrega- 
ting then  thousand  five  hundred  ($10,500.00)  dol- 
lars were  deposited  in  the  Bank  of  Alaska  at 
Wrangell,  and  their  proceeds  checked  out  by  F.  A. 
Cloudy  as  the  agent  of  Hills-Corbet  Company.  In 
addition  to  the  said  sum  of  ten  thousand  five  hun- 
dred ($10,500.00)  dollars,  the  proceeds  of  said  three 
checks.  Cloudy,  as  agent  of  Hills-Corbet  Company, 
drew  checks  on  the  Bank  of  Alaska  at  Wrangell 
for  the  sum  of  six  thousand  ($6,000.00)  dollars  or 
thereabouts,  which  were  paid  by  the  bank  out  of 
funds  of  the  Craig  Lumber  Company.  This  latter 
amount  is  of  no  particular  importance  to  the  solu- 
tion of  the  questions  involved ;  the  point  is  that  the 
three  checks,  aggregating  ten  thousand  five  hundred 
($10,500.00)  dollars  were  paid  on  the  contract* 
(Rec,  p.  152.) 

6th.  The  Craig  Lumber  Company  boarded  the 
employees  of  Hills-Corbet  Company  while  they  were 
at  work  on  the  contract,  at  a  cost  of  three  thousand 
three  hundred  and  twenty-four  ($3,324.00)  dollars. 
(Rec,  pp.  217-220.) 
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7th.  In  addition  to  the  moneys  paid  by  the  Craig 
Lumber  Company  to  Hills-Corbet  Company  through 
Cloudy,  the  Lumber  Company  also  paid  directly  to 
Hills-Corbet  Company  the  following  sums: 

Dec.  8th,  1917 $4,020.44 

Dec.  17th,   1917.... 3,812.23 

Jan.  24,  1918 11.56 

Feb.  1st,  1918 4,461.63 

Feb.  20th,  1918 276.51 

March  5th,  1918 361.45 

March  18,  1918 5,000.00 

July  19,  1918 1,000.00 

Dec.  8,  1918 1,000.00 


$19,943 .  82 

(Eec,  p.  44.) 

The  first  two  of  the  above  payments  were  ex- 
pressly made  on  the  contract,  as  no  ^^ extras"  had  at 
said  dates  been  ordered.  All  said  payments  were 
credited  by  the  Hills-Corbet  Company  upon  the 
general  open  account,  which  included  the  entire 
business,  both  the  contract  and  the  ^^ extras."  (Rec, 
pp.  113,   114.) 

8th.  The  total  amount  of  money  then  paid  by 
the  Lumber  Company  to  Hills-Corbet  Company,  in- 
cluding board  of  its  men,  was  upward  of  thirty-nine 
thousand  nine  hundred  ($39,900.00)  dollars;  the 
cost  of  the  mill  building,  machinery,  and  equipment 
was  fixed  by  the  contract  at  not  to  exceed  thirty-two 
thousand  one  hundred  and  fifty  ($32,150.00),  and 
the  total  value  of  the  ^'extras"  ordered  was  five 
thousand    nine    hundred    fifty-eight     dollars    and 


seventy-nine  cents  ($5,958.79)  ;  so  that  the  cost  of 
the  mill  and  extras  was  more  than  covered  by  the 
payments  aforesaid;  but  of  the  moneys  paid  to 
Hills-Corhet  Company  through  Cloudy^  Cloudy  ad- 
vanced or  paid  out  for  the  Lumber  Company  some 
six  thousand  ($6,000.00)  dollars  or  seven  thousand 
($7,000.00)  dollars^  as  wages  to  the  employees  of 
the  Lumber  Company.     (Rec,  pp.  144-152.) 

9th.  On  Feb.  25th,  1919,  the  petition  in  bank- 
ruptcy was  filed  and  the  Craig  Lumber  Company 
adjudged  bankrupt  on  March  19th,  19^$. 

10th.  On  July  19th,  1919,  the  Hills-Corbet  Com- 
pany filed  its  petition  in  the  Bankruptcy  Court  set- 
ting up  said  building  contract,  alleging  it  to  be 
conditional  sale,  a  copy  of  which  with  bill  of  partic- 
ulars was  attached  to  the  petition  as  a  part  thereof, 
a  balance  alleged  due  on  the  purchase  money  of 
the  machinery  and  equipment  of  twelve  thousand 
nine  hundred  eighty  dollars  and  thirty-six  cents 
($12,980.36),  and  praying  for  an  order  on  the  trustee 
in  bankruptcy  to  deliver  the  machinery,  etc.,  to 
them.     (Rec,  pp.  1-45.) 

11th.  The  trustee  demurred  to  the  petition  on 
the  ground  substantially  that  the  petition,  with  ex- 
hibits attached,  showed  that  the  contract  was  not  a 
conditional  sale,  and  that  petitioners  were  not  the 
owners  of  the  property,  and  not  entitled  to  its  re- 
turn.    (Rec,  pp.  46,  47.) 

12th.  The  referee  sustained  the  demurrer  in  a 
short  opinion  which  seems  to  us  conclusive  of  this 
question.     (Rec,  pp.  48-51.) 
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13th.  Hills-Corbet  Co.  petitioned  the  District 
Court  for  a  review  of  the  referee's  decision  (pp. 
52-5'5),  and  the  District  Judge  reversed  the  decision 
of  the  referee.     (Rec,  pp.  56-59.) 

14th.  The  trustee  thereupon  filed  his  answer 
denying  all  the  material  allegations  of  the  petition 
and  affirmatively  pleading  that  the  machinery,  etc., 
was  the  property  of  the  bankrupt;  that  it  was  pur- 
chased for  it  by  petitioners,  as  its  brokers  and 
agents;  further  plead  payment  in  full;  and  further 
set  up  that  it  was  contemplated  at  the  time  of  the 
making  of  the  contract  that  the  machinery,  etc., 
mentioned  therein  should  be  attached  to  and  become 
a  part  of  the  mill  building  and  realty  of  the  Craig 
Lumber  Company;  that  it  was  so  attached  and  now 
is  a  part  of  the  realty;  and  the  Bank  of  Alaska,  a 
valid  creditor  of  the  Craig  Lumber  Company,  has 
a  mortgage  on  the  said  realty  to  secure  a  valid  debt 
of  about  $50,000.00  and  took  said  mortgage  witliout 
notice  of  the  alleged  claim  of  said  petitioners. 
(Rec,  pp.  59-62.) 

The  allegations  of  the  answer  were  put  in  issue  by 
the  reply  of  petitioners.     (Rec,  pp.  '63,  64.) 

15th.  The  following  stipulation  was  then  made 
and  filed: 

''This  agreement  and  stipulation  made  this  19th 
day  of  January,  1920,  by  and  between  Hills-Corbet 
Company  of  Seattle,  Washington,  hereinafter  called 
the  Company,  Bank  of  Alaska,  hereinafter  called 
the  Bank,  and  E.  L.  Cobb,  Trustee  in  Bankruptcy, 
in  the  matter  of  Craig  Lumber  Company,  bankrupt, 
hereinafter  called  the  Trustee,  Witnesseth,  that — 
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^^ Whereas,  the  company  has  filed  before  H.  B. 
Le  Fevre,  referee  in  bankruptcy  in  the  matter  of 
Craig  Lumber  Company,  bankrupt,  a  petition  pray- 
ing for  the  return  to  it  of  certain  sawmill  machin- 
ery and  other  property  now  in  possession  of  the 
trustee;  and 

'^Whereas,  the  company  claims  to  own  said  prop- 
erty under  and  by  virtue  of  a  contract  attached  to 
said  petition  upon  the  ground  that  payments  under 
said  contract  have  never  been  fully  made;  and 

'^  Whereas,  the  bank  desires  to  foreclose  said 
mortgage  and  make  a  sale  of  the  real  estate  and  the 
machinery  and  property  now  situated  thereon  as  a 
whole  prior  to  the  decision  of  the  referee  or  the 
District  Court  for  the  District  of  Alaska,  Division 
No.  1,  upon  the  controversy  between  the  parties 
thereto : 

^'Now,  therefore,  it  is  agreed  between  the  parties 
hereto  as  follows: 

^^1.  That  the  bank  shall  sell  the  machinery  and 
other  property  claimed  by  the  company  and  shall 
account  therefor  as  follows:  The  bank  shall  deliver 
to  the  company  a  bond  in  the  penal  sum  of  Twelve 
Thousand  ($12,000.00)  Dollars  executed  by  the  bank 
as  principal  and  the  United  States  Fidelity  and 
Guaranty  Company,  a  corporation,  of  Baltimore, 
Maryland,  as  surety,  conditioned  that  the  bank  shall 
pay  to  the  company  such  sum  of  money  as  shall  be 
found  by  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Division  No.  1,  or  by  a  higher 
court  in  case  of  appeal  or  review,  to  be  due  the 
company  under  and  by  virtue  of  the  contract  relied 
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on  by  said  company  in  their  petition,  providing  the 
final  judgment  of  the  United  States  District  Court 
for  the  Territory  of  Alaska,  or  any  other  higher 
court  upon  appeal  or  review,  shall  sustain  the  rights 
of  the  company  as  against  the  rights  of  the  Bank 
in  and  to  the  said  machinery  and  property.  Said 
bond  shall  contain  a  provision  that  judgment  there- 
on may  be  rendered  by  said  court  or  courts  upon 
the  determination  of  the  controversy  herein  re- 
ferred to. 

'^2.  The  bank  consents  to  be  bound  by  the  final 
judgment  in  the  controversy  over  the  said  ma- 
chinery and  property  whether  the  final  judgment 
be  rendered  by  the  District  Court  for  the  Territory 
of  Alaska,  Division  No.  1,  or  by  a  higher  court  on 
appeal,  and  to  that  end  hereby  enters  its  appear- 
ance in  this  action  for  that  purpose. 

'^3.  That  the  issues  of  law  and  fact  raised  by  the 
petition  of  the  company  and  the  answer  of  the  trus- 
tee be  returned  to  the  United  States  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1,  for 
hearing  and  decision  and  to  that  end  that  the  said 
District  Court  enter  an  order  in  this  cause  directing 
the  return  by  the  referee  to  the  clerk  of  said  court 
of  all  of  the  pleadings,  papers,  files  and  entries  filed 
with  or  made  by  the  referee  in  the  controversy  re- 
ferred to  for  the  determination  of  said  issues  in  the 
first  instance  by  the  said  District  Court. 

"4i.  That  this  stipulation  and  agreement  shall 
not  be  binding  or  effective  for  any  purpose  until  the 
bond  referred  to  in  paragraph  one  shall  be  ex- 
ecuted   and    approved   by    Newark    L.    Burton    or 
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Frank  P.  Helsell,  attorneys  for  the  company,  and 
until  the  said  District  Court  enters  an  order  ap- 
proving this  stipulation  and  an  order  as  mentioned 
in  paragraph  3  hereof."     (Rec,  pp.  65-67.) 

The  stipulation  was  approved  by  the  court  (Rec, 
p.  68)  ;  an  order  for  the  hearing  before  the  Dis- 
trict Judge  was  made  (Rec,  p.  68) ;  the  Bank  of 
Alaska  gave  the  bond  as  per  the  stipulation  (Rec, 
p.  69). 

16th.  The  matter  came  on  for  hearing  before  the 
Court,  and  the  Court  made  findings  of  fact  and  con- 
clusions of  law  in  favor  of  petitioners,  and  rendered 
judgment  in  favor  of  petitioners  and  against  the 
Bank  of  Alaska  for  the  sum  of  $9,827.39  with  8  per 
cent  interest  from  July  1st,  1918,  and  costs.  (Rec, 
pp.  72-82.) 

The  trustee  and  the  Bank  of  Alaska  thereupon 
removed  the  cause  into  this  court  for  correction  and 
revision  upon  the  following 

ASSIGNMENTS  OP  ERROR. 

Now  comes  E.  L.  Cobb,  as  trustee  of  the  Craig 
Lumber  Co.,  a  corporation,  bankrupt,  and  the  Bank 
of  Alaska,  a  corporation,  and  assigns  the  following 
errors  committed  by  the  Court  during  the  trial  and 
in  the  rendition  of  the  judgment  and  decree  in  the 
above-entitled  matter,  and  upon  which  they  will 
rely  in  the  Appellant  Court: 

I. 

The  Court  erred  in  reversing  the  ruling  of  the 
referee,  sustaining  the  demurrer  to  the  petition  of 
appellees  and  in  overruling  said  demurrer. 
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II. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact: 

The  contract,  a  copy  of  which  is  attached  to  the  pe- 
tition of  the  Hills-Corbet  Co,  herein,  was  made  be- 
tween the  Craig  Lumber  Co.  and  the  Hills-Corbet  Go. 
a  copartnership,  on  the  31st  of  October,  1917. 

III. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact: 

At  the  time  of  the  making  of  the  contract  the  Hills- 
Corbet  Co-,  had  none  of  the  machinery  and  material 
they  were  to  furnish  under  the  contract,  except  one 
engine  worth  about  $800.00,  and  it  was  contem- 
plated by  both  parties  that  they  should  buy  such 
machinery  and  material  on  the  open  market  and  shij) 
to  Craig,  Alaska. 

IV. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact : 

Hills-Corbet  Co.  did  so  purchase  the  machinery  and 
material,  as  required  to  fill  the  contract ;  the  first  ship- 
ment was  made  about  November  15th,  1917.  About 
the  same  time  they  also  sent  a  force  of  men  to  Craig 
under  F.  A.  Cloudy  to  put  and  remodel  the  mill  build- 
ings, and  do  the  work  of  installation  of  machinery 
called  for  in  the  contract.  Fifty  per  cent  of  this 
shipment  was  paid  in  cash  by  the  Craig  Lumber  Com- 
pany, as  called  for  in  the  contract. 

V. 

The  Court  erred  in  refusing  the  prayer  of  the  trus- 
tee to  make  the  following  finding  of  fact: 
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Upon  reaching  Craig  with  the  laborers  provided 
to  do  the  work,  or  shortly  thereafter,  Hills-Corbet 
Co.  was  paid  $10,500.00'  in  three  checks  by  the  Craig 
Lumber  Co.,  the  proceeds  of  which  were  deposited 
in  the  Bank  of  Alaska  to  the  credit  of  their  agent 
F.  A.  Cloudy  to  be  used  in  paying  the  wages  of  the 
employees  of  Hills-Corbet  Co.  But  no  arrange- 
ments were  made  by  Hills-Corbet  Co.  for  boarding 
their  men,  and  such  board  was  furnished  by  the 
Craig  Lumber  Co.  at  a  cost  to  it  of  at  least  $1.50 
per  day  per  man. 

VI. 
The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact : 

The  second  shipment  of  material  was  made  No- 
vember 27th,  1917.  When  this  shipment  reached 
Craig,  Alaska,  and  was  unloaded  on  the  dock,  the 
dock  gave  way  from  the  weight  and  a  part  of  the 
shipment  of  between  $2,000.00  and  $3,000.00  in  value 
was  lost.  This  was  at  once  reordere'd  and  paid  for  in 
full  by  the  Craig  Lmnber  Company,  no  question  be- 
ing raised  as  to  whose  goods  they  were,  and  who 
were  to  stand  the  loss.  Fifty  per  cent  of  this  ship- 
ment, in  addition  to  the  goods  lost  and  paid  for  in 
full  was  also  paid  by  the  Craig  Lumber  Co.  in  ac- 
cordance with  the  terms  of  the  contract. 

VII. 
The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact: 

Other  shipments  were  made  from  time  to  time,  the 
last  made  being  in  April,  1918,  but  payments  there- 
after seem  to  have  been  made  by  the  Craig  Lumber 
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Co.  in  gross  sums  as  money  was  available,  without 
reference  to  the  terms  of  payment  of  fifty  per  cent 
on  invoices  as  provided  in  the  contract. 

VIII. 

The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact: 

In  the  meantime,  beginning  on  January  23d,  1918, 
and  ending  May  29th,  1918,  the  Craig  Lumber  Com- 
pany ordered  from  time  to  time  of  Hills-Corbet  Co. 
other  machinery  and  goods,  not  mentioned  or  in- 
cluded in  the  contract.  Such  goods  and  machinery 
Hills-Corbet  Co.  purchased  on  the  market  to  fill  the 
orders,  and  charged  the  Craig  Lumber  Company  the 
same  commission  or  profit  they  were  to  have  for 
goods  and  machinery  purchased  under  the  contract 
— that  is,  the  cost  price  plus  fifteen  per  cent,  plus 
ten  per  cent.  These  goods  were  denominated 
^' Extra"  in  the  petitioners'  bill  of  particulars  and 
aggregated  $4,436.62,  including  the  commission  or 
profit.  The  total  cost  of  machinery  and  material, 
including  commission  or  profit,  shipped  under  the 
contract  aggregated  $32,309.62.  All  of  the  goods, 
however,  were  charged  by  Hills-Corbet  Co.  to  the 
Craig  Lumber  Company  on  an  open  account,  and  all 
moneys  paid  were  credited  on  the  same  account, 
whether  bought  or  paid  under  the  contract  or  other- 
wise. The  segregation  shown  on  the  bill  of  partic- 
ulars was  made  for  the  purpose  of  this  proceeding, 
and  does  not  appear  on  the  Hills-Corbet  Company's 
books. 

IX. 

The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact: 
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As  under  the  contract  the  total  cost  to  the  Craig 
Lumber  Company  of  the  work  and  labor  done  and 
material  furnished  was  to  be  limited  to  $32,125.00, 
the  total  charge  against  the  Craig  Lumber  Company 
in  the  said  account  with  the  Hills-Coi'bet  Co.  should 
be  $36,746.26. 

X. 

The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact: 

The  Craig  Lumber  Co.  paid  the  Hills-Corbet  Co. 
on  the  said  account  as  follows: 

$19,943.82,  for  which  credit  is  given  on  the  bill  of 
particulars;  three  checks  of  $3,500.00  each,  $10,- 
500.00,  making  a  total  of  $30,443.82.  But  it  appears 
from  the  evidence  of  F.  A.  Cloudy  that  $519.12  of 
the  $10,500.00  furnished  him  was  used  in  paying 
employees  of  the  Craig  Lumber  Company  and  not 
employees  of  the  Hills-Corbet  Co.  The  net  amount 
of  cash  paid  on  the  account  is  $29,924.70.  The  Craig 
Lumber  Co.,  however,  paid  out  for  board  of  the  em- 
ployees of  the  Hills-Corbet  Co.  while  working  on  the 
contract  the  sum  of  $3,324.00;  and  the  total  credits 
on  the  account  to  which  the  Craig  Lumber  Co.  is  en- 
titled is  $33,248.70,  and  the  amount  which  is  owing 
to  the  Hills-Corbet  Co.  on  the  whole  account  is 
$3,497.56. 

XI. 

The  Court  erred  in  refusing  the  prayer  of  the 
trustee  to  make  the  following  finding  of  fact: 
.    Although  the  contract  of  October  21st,  1917,  was 
breached  as  to  its  terms  by  both  parties  thereto,  dur- 
ing performance  of  its  terms,  and  especially  by  the 
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Craig  Lumber  Company  in  not  making  its  payments 
as  they  came  due,  the  Hills-Corbet  Company  never 
attempted  to  reclaim  possession,  or  asserted  a  right 
to  reclaim  possession  of  the  machinery  or  equip- 
ment they  furnished  until  after  the  bankruptcy 
proceedings  were  begun. 

XII. 

The  Court  erred  in  admitting  in  evidence  the 
testimony  of  W.  W.  Corbet  tending  to  show  and 
upon  which  the  Court  found,  that  the  w^ritten  con- 
tract betw^een  the  Hills-Corbet  Co.  and  the  Craig 
Lumber  Co.  was  changed  by  F.  J.  Tromble  so  as  to 
throw  the  cost  of  the  board  of  the  employees  of  the 
Hills-Corbet  Co.  upon  the  Craig  Lumber  Co. 

XIII. 

The  Court  erred  in  refusing  to  make  the  follow- 
ing conclusion  of  law  requested  by  the  trustee: 

The  contract  of  October  31st,  1917,  is  not  a  con- 
tract of  conditional  sale,  but  a  contract  to  build  and 
equip  a  sawmill,  and  when  Hills-Corbet  Co.  pur- 
chased the  machinery,  etc.,  to  fill  said  contract  they 
bought  it  for  the  Craig  Lumber  Co.  and  it  there- 
upon became  the  property  of  the  Craig  Lumber  Co. 

XIV. 

The  Court  erred  in  refusing  to  make  the  follow- 
ing conclusion  of  law  requested  by  the  trustee: 

'But  if  the  said  machinery,  equipment,  etc.,  was 
ever  the  property  of  the  Hills-Corbet  Co.,  then  by 
the  terms  of  the  contract,  as  construed  by  the 
parties  in  the  course  of  their  dealings  the  sale  was 
complete,  and  the  title  passed,  and  the  reservation 
of  title,  or  attempted  reservation  of  title    in    the 
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contract  is  merely  a  security  in  the  nature  of  an 
equitable  mortgage. 

XV. 
The  Court  erred  in  refusing  to  make  the  follow- 
ing conclusion  of  law  requested  by  the  trustee: 

As  the  sums  due  from  the  Craig  Lumber  Co.  to 
the  Hills-Corbet  Co.  for  the  purchase  of  machinery 
and  material  were  the  earliest  payable  under  the 
contract,  the  payments  made  should  be  first  applied 
to  these,  and  as  amounts  paid  exceed  the  cost  of 
such  material,  machinery,  etc.,  the  property  sought 
to  be  reclaimed  is  paid  for. 

XVI. 
The  Court  erred  in  refusing  to  make  the  follow- 
ing conclusion  of  law  requested  by  the  trustee: 

In  any  view^  of  the  facts  and  the  law,  the  Hills- 
Corbet  Co.  are  not  the  owners  of  the  property  they 
have  petitioned  to  have  the  trustee  deliver  to  them, 
and  their  petition  should  be  denied  with  costs. 

XVII. 
The  Court  erred  in  making  the  XI  finding  of  fact 
reading  as  follows: 

That  the  machinery  covered  by  said  contract  of 
sale  never  passed  under  the  ^^after-acquired"  clause 
in  the  mortgage  of  the  Bank  of  Alaska,  one  of  the 
parties  to  this  action,  for  the  reason  that  the  mort- 
gagor never  did  ''acquire"  such  machinery,  the  title 
never  having  passed. 

XVIII. 
The  Court  erred  in  making  the  XII  finding  of 
fact  reading  as  follows: 

That  the  machinery,  material,  etc.,  furnished  and 


20 

delivered  under  said  contract,  including  the  work 
and  labor  performed  thereunder  and  the  10%  and 
15%  provided  for  in  said  contract  as  aforesaid, 
amount  to  the  sum  of  $32,539.74,  but  under  the  con- 
tract the  mill  was  to  be  built  and  installed  for 
$32,125.00,  therefore  the  Court  finds  the  latter  sum 
($32,125)  as  being  the  'invoice  under  contract  and 
10%  on  labor." 

XIX. 

The  Court  erred  in  making  the  XIV  finding  of 
fact  reading  as  follows: 

That  the  total  payments  made  is  the  sum  of  $19,- 
943.82;  that  in  addition  to  said  payment  the  Craig 
Lumber  Company,  debtor,  is  entitled  to  a  credit 
of  $8,312.58  which  it  paid  out  for  labor  for  the 
Hills-Corbet  Company  under  the  contract,  leaving 
a  total  balance  of  $9,827.39  due  to  the  Hills-Corbet 
Company. 

XX. 

The  Court  erred  in  making  the  XVI  finding  of 
fact  reading  as  follows: 

That  the  evidence  to  the  effect  that  the  Craig 
Lumber  Co.,  debtor,  agreed  to  board  the  men  em- 
ployed by  the  Hills-Corbet  Co.  in  the  doing  and 
performing  of  said  work,  is  absolutely  undisputed, 
and  the  Court  finds  that  the  Craig  Lumber  Co.  did 
agree  to  board  said  men,  assuming  the  indebtedness 
therefor. 

XXI. 

The  Court  erred  in  making  the  XVII  finding  of 
fact  reading  as  follows: 

That  the  total  amount  due  the  Hills-Corbet  Com- 
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pany  under  the  contract,  after  making  the  applica- 
tion of  the  payments  to  the  extras  and  to  the  con- 
tract as  in  these  findings  set  forth,  is  the  sum  of 
$9,827.39,  together  with  interest  at  the  rate  of  8% 
from  July  1st,  1918,  said  date  being  more  than  30 
days  after  the  completion  of  the  contract. 

XXII. 

The  Court  erred  in  awarding  interest  from  July 
1st,  1918,  on  the  amount  it  found  due,  on  the  alleged 
conditional  sale. 

XXIII. 

The  Court  erred  in  its  conclusion  of  law  num- 
bered I,  reading  as  follows: 

That  the  contract  of  sale  attached  to  and  made 
a  part  of  the  complaint  filed  in  this  case  is  a  con- 
ditional sale  contract  and  the  property  covered 
thereby  and  described  in  the  specifications  attached 
thereto  and  made  a  part  of  said  contract  remain 
the  property  of  the  Hills-Corbet  Company  until  the 
full  purchase  price  is  fully  paid  and  the  title  to  said 
property  was  not  to  pass  until  the  same  was  fully 
paid  for. 

XXIV. 

The  Court  erred  in  its  conclusion  of  law  num- 
bered II,  reading  as  follows: 

That  the  machinery  is  so  attached  by  bolts  and 
screws  as  to  be  easily  moved  without  damaging  the 
building  and,  therefore,  the  conditional  sale  con- 
tract whereby  the  Hills-Corbet  Company  retain 
title  to  said  machinery  is  in  no  way  affected  there- 

by. 
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XXV. 

The  Court  erred  in  making  the  conclusion  of  law 
numbered  III,  reading  as  follows: 

That  the  claim  of  the  Banl^  of  Alaska,  one  of  the 
parties  to  this  action,  to  the  machinery  covered  by 
the  said  conditional  sale  contract,  is  without  force 
or  effect ;  that  the  machinery  did  not  pass  under  the 
^'after-acquired"  clause  of  the  mortgage,  under 
which  the  said  bank  claims  said  machinery,  for  the 
reason  that  the  mortgagor  never  did  acquire  such 
machinery,  the  title  never  having  passed,  and  the 
title  to  the  said  machinery  remained  in  the  Hills- 
Corbet  Co.,  under  and  by  virtue  of  the  aforesaid 
conditional  sale  contract. 

XXVI. 

The  Court  erred  in  its  conclusion  of  law  num- 
bered IV,  reading  as  follows: 

That  the  application  of  payments  other  than 
those  specifically  applied  should  be  and  are  first 
applied  by  the  Court  upon  the  unsecured  indebted- 
ness of  the  debtor  to  the  Hills-Corbet  Company, 
and  the  balance  upon  the  conditional  sale  contract. 

XXVII. 

The  Court  erred  in  making  the  conclusion  of  law 
numbered  V,  reading  as  follows: 

That  the  Court  finds  that  the  Hills-Corbet  Com- 
pany is  entitled  to  a  judgment  against  the  Bank 
of  Alaska  and  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany in  the  sum  of  $9,827.39,  together  with  interest 
thereon  at  the  rate  of  8%  per  annum  from  July  1st, 
1918. 
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XXVIII. 

The  Court  erred  in  rendering  any  judgment 
whatsoever  against  the  Bank  of  Alaska,  and  such 
judgment  is  wholly  unsustained  by  the  pleadings, 
the  stipulation,  or  anything  else  in  the  record;  and 
the  record  conclusively  shows  that  there  is  no 
present  liability  from  the  said  bank  to  the  Hills- 
Corbet  Co.  and  will  not  be  until  there  shall  be  a 
final  decision  of  this  cause  in  favor  of  the  Hills- 
Corbet  Co. 

The  questions  raised  by  the  assignments  of  error 
may  be  summarized  as  follows: 

1st.  The  Court  erred  in  holding  that  the  con- 
tract of  October  31,  1917,  between  Hills-Corbet  Co. 
and  the  Craig  Lumber  Company  was  a  conditional 
sale ;  especially  in  view  of  the  conduct  of  the  parties 
under  the  contract. 

2d.  But  conceding  that  it  was  a  conditional  con- 
tract, it  was  void  as  against  the  trustee  under  the 
Bankruptcy  Act,  and  Chapter  Thirty-one,  Comp. 
Laws  of  Alaska,  sections  740-743  and  748. 

3d.  The  undisputed  evidence  showed  that  the 
Craig  Lumber  Co.  had  paid  Hills-Corbet  Co.  under 
the  contract  the  full  contract  price  of  the  mill  and 
equipment,  and  if  anything  was  owing  Hills-Corbet 
Co.  from  the  Craig  Lumber  Co.  it  was  for  advances 
voluntarily  made  by  Hills-Corbet  Co.  to  pay  em- 
ployees of  the  Mill  Company.  But  the  Court 
erroneously  deducted  such  advances  from  money 
paid  on  the  contract,  so  as  to  make  it  appear  that 
a  balance  was  unpaid  on  the  contract. 
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4th.  The  Court  erred  also  in  exchiding  the  sum 
of  $3,324.00  the  cost  of  the  board  of  the  employees 
of  the  Hills-Corbet  Co.  paid  by  the  Craig  Lumber 
Co.  from  the  cost  of  the  mill,  and  then  permitting 
the  Hills-Corbet  Co.  to  vary  the  contract  by  parol 
evidence,  and  recover  upon  a  contract  never  plead 
at  all. 

5th.  The  Court  erred  in  applying  payments  first 
to  the  satisfaction  of  the  items  of  the  general 
account  for  ^^ extras,"  that  is,  for  goods  ordered  in 
addition  to  those  embraced  in  the  contract  of 
October  31,   1917. 

6th.  The  judgment  of  the  Court  against  the 
bank  is  erroneous  and  void  because  neither  sup- 
ported by  pleadings,  stipulation  nor  anything  else 
in  the  record.  There  is  no  pleading  of  any  kind 
against  the  bank,  and  under  the  stipulation  and 
bond  it  was  only  to  become  liable  on  a  contingency 
which  has  not  yet  arisen. 

ARGUMENT. 

In  determining  whether  a  given  contract  is  a 
conditional  sale,  very  little  importance  is  attached 
by  the  Courts  to  what  the  parties  have  designated 
to  or  what  they  have  said  in  the  contract  as  to  the 
intention  that  the  title  should  not  pass.  Every 
such  contract  must  be  examined  and  construed  as 
a  whole  and  all  its  terms  and  conditions  harmo- 
nized, if  possible,  and  the  intentions  of  the  parties 
is  to  be  gathered,  not  from  any  single  clause  or 
paragraph,  but  from  the  contract  as  a  whole,  and 
if  necessary  to  its  proper  construction  it  must  be 
read  in  the  light  of  the  surrounding  circumstances 


25 

and  conditions  of  the  parties  at  the  time  it  was 
made.  Vol.  24,  Euling  Case  Law,  sec.  744;  Hery- 
f ord  vs.  Davies,  102  U.  S.  235 ;  Chicago  Ry.  Co.  vs. 
Merchants  Bank,  136  U.  S.  268.) 

Now,  applying  the  principles  announced  in  the 
authorities  supra,  let  us  examine  the  contract  upon 
which  the  petition  in  this  case  is  based.    What  was 
the    purpose    and    object    sought    by    the    parties 
thereto  and  what  were  the   particular  duties   and 
obligations  assumed  thereto?     It  is  obvious,  in  the 
first  place,  that  the  Lumber  Company  was  contract- 
ing to  acquire  the  construction  of  a  sawmill  fully 
equipped  with  machinery  and  all  other  apparatus 
for  its  successful  operation  at  a  price  for  material, 
labor,   transportation,    and   all   other   costs   not   to 
exceed     thirty-two     thousand     one     hundred     and 
twenty-five    ($32,125.00)    dollars.     The   petitioners 
undertook  to  furnish  this  at  not  to  exceed  the  price 
specified;    but    their   profits   or    commissions    were 
limited  to  fifteen  {lo%)  per  cent  for  working  ex- 
penses plus  ten  (10%)  per  cent  upon  the  gross  cost 
to  them.     The  petitioners  also  obligated  themselves 
not  only  to  do  the  work,  but  to  furnish  all  material 
which  from  the  contract  it  was  clearly  in  the  minds 
of  the  parties  that  the  petitioners  would  buy  on  the 
open  market  for  the  purpose  of  carrying  out  the 
contract ;  for  the  contract  provided  that  the  Lumber 
Company  ''has  the  right  at  any  time  to  examine 
the  books    and   requisitions    of   the   petitioners    to 
ascertain    the    cost    of    material,    machinery,    and 
equipment  purchased  by  them."     In  other  words, 
the    Hills-Corbet    Company,    as    contractors,    were 
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buying  for  the  Lumber  Company  machinery  and 
equipment  under  and  pursuant  to  a  contract  and 
an  obligation  on  the  part  of  the  Lumber  Company 
to  repay  them  the  exact  advances  made  on  behalf 
of  the  Lumber  Company  plus  the  stipulated  profits 
or  commissions.  Now,  in  a  straight  sale,  it  is 
immaterial  what  the  property  sold  may  have  cost 
the  seller.  The  sole  question  in  such  case  is  the 
price  the  purchaser  is  to  pay;  but  in  this  contract 
the  supposed  purchaser  is  entitled  to  know  and  is 
given  the  right  to  know  the  price,  that  is,  the 
amount  of  money  the  supposed  seller  has  advanced 
for  it  when  it  was  bought  on  the  open  market, 
which  advance  the  supposed  purchaser  has  obligated 
itself  to  repay  plus  expenses  and  commissions. 

In  other  words,  at  the  time  that  the  contract  in 
question  was  made,  the  Hills-Corbet  Company  had 
nothing  to  sell  and  the  Lumber  Company  did  not 
and  could  not  understand  that  they  were  buying 
anything  from  Hills-Corbet  Company.  The  Lum- 
ber Company  was  merely  employing  the  Hills- 
Corbet  Company  to  build  and  equip  their  mill 
according  to  certain  plans  and  specifications  and 
not  to  exceed  a  cost  to  the  Lumber  Company  of  a 
stated  sum.  The  Hills-Corbet  Company  accepted 
this  employment  and  agreed  to  do  the  work  and, 
as  an  incident  thereto,  to  furnish  all  material  in- 
cluding the  machinery  and  apparatus  and  turn  it 
over  complete  and  ready  to  run.  As  a  considera- 
tion for  this  the  Hills-Corbet  Company  accepted 
the  obligations  of  the  Lumber  Company  to  pay  for 
same  together  with  their  profits  thereon  in  three 
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certain  installments  named  in  the  contract.  Under 
such  a  contract  all  purchases  of  material,  machin- 
ery, etc.,  made  by  the  Hills-Corbet  Company,  who 
were  acting  merely  as  the  agents  or  employees, 
were  the  purchases  of  the  Lumber  Company,  and 
any  cash  paid  by  the  Hills-Corbet  Company  out  of 
their  own  funds  was  merely  an  advance  by  them 
as  agents  for  their  principal  and  for  wiiich  they 
had  the  obligation  of  their  principal  to  repay  them, 
plus  commissions  for  their  services  as  such  agents 
or  employees. 

Conditional  contracts  of  sale  are  not  favored  in 
the  law  and  a  contract  is  never  construed  as  a  con- 
ditional sale  if  it  admits  of  any  other  reasonable 
construction.  (24  Ruling  Case  Law,  sec.  744.)  It 
certainly  is  just  as  reasonable  to  consider  and  con- 
strue the  contract  in  question  as  providing  for  a 
purchase  of  the  machinery  and  material  by  the 
Lumber  Company  through  Hills-Corbet  Company 
as  their  agents  and  to  consider  any  money  paid  by 
the  Hills-Corbet  Company  as  advances  made  to 
their  principal  and  secured  by  their  principal's 
obligation  to  repay.  So  construing  it,  the  property 
in  question  was  never  the  property  of  the  Hills- 
Corbet  Company,  and  taking  the  contract  as  a 
whole,  we  think  it  reasonably  admits  of  no  other 
construction. 

Viewed  in  this  light  and  the  contract  as  a  whole, 
we  think  admits  of  no  other  construction,  the  clause 
in  the  contract  providing  that  ^'the  title  to  the 
apparatus  and  material  herein  agreed  to  be  sold 
shall  not  pass  from  the  Company  until  all  payments 
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hereunder  shall  have  been  fully  paid  in  cash," 
amounts  to  nothing  more  than  an  equitable  mort- 
gage upon  property  of  the  Lumber  Company  pur- 
chased for  it  by  the  petitioners  as  its  agents.  For 
it  will  be  observed  that  the  intended  retention  of 
title  is  not  to  secure  the  purchase  price  of  the 
machinery  and  apparatus  alone,  but  to  secure  the 
whole  amount  to  be  paid  by  the  Lumber  Company 
under  the  contract,  which  included  not  only  the 
money  paid  for  the  machinery  and  apparatus,  but 
labor,  expenses,  and  profits. 

But  if  it  be  conceded  that  when  the  Hills-Corbet 
Company  purchased  the  sawmill  machinery  on  the 
market  to  use  in  complying  with  their  contract, 
they  acquired  the  title  in  the  first  place,  the  same 
result  is  reached.  They  agreed  to  and  did  construct 
the  mill  and  equip  it  with  said  machinery  and 
apparatus  in  consideration  of  the  obligation  of  the 
Lumber  Company  to  pay  the  cost  thereof,  including 
labor  and  all  money  paid  for  material,  including 
machinery,  plus  fifteen  (15%)  per  cent  working 
expenses  and  ten  (10%)  per  cent  profits  or  com- 
missions. This  obligation  on  the  part  of  the  Lum- 
ber Company  was  absolute  and  unconditional  and 
was  a  valid  and  sufiicient  consideration  capable  of 
enforcement.  When  the  mill  was  completed  and 
finished,  it  was  then  the  mill  of  the  Lumber  Com- 
pany and  everything  in  it  belonged  to  the  Lumber 
Company  and  was  fully  paid  for  by  the  obligation 
that  the  Lumber  Company  was  under  to  the  Hills- 
Corbet  Company,  and  the  case  is  governed  by  the 
decision    of    the    Supreme    Court    of    the    U.    S. 
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(Chicago  Ey.  Co.  vs.  Merchants  Bank,  136  U.   S. 
268.) 

An  instructive  case  upon  the  question  here  at 
issue  is  found  in  Forsman  vs.  Mace  et  al.,  35th 
Southern  Reporter,  p.  372i.  In  that  case  a  logging 
outfit,  including  teams,  together  with  the  logging 
contract,  which  the  owners  of  the  outfit  had  with 
a  third  party,  was  sold  for  a  lump  sum,  the  pur- 
chaser obligating  himself  to  pay  the  lump  sum  in 
installments  and  to  carry  out  the  logging  contract 
of  the  seller.  There  was  a  clause  in  the  contract 
to  the  effect  that  the  title  to  the  logging  outfit  and 
teams  should  not  pass  until  the  w^hole  price  was 
fully  paid — that  is,  the  price  of  the  outfit  as  well 
as  the  price  for  the  logging  contract.  Default  was 
made  in  the  payment  of  some  of  the  installments 
and  the  seller,  alleging  a  conditional  sale,  sought 
to  retake  the  logging  outfit.  The  Court  held  that 
it  was  not  a  conditional  sale,  notwithstanding  the 
attempted  reservation  of  title  and  the  provision 
that  the  title  should  not  pass.  The  Court  said  that 
if  it  was  not  a  sale  of  the  logging  outfit,  it  was  not 
a  sale  of  the  contract.  This  was  absurd,  since  the 
logging  contract  had  been  taken  over  and  per- 
formed. So  it  was  held  that  the  sale  was  complete 
notwithstanding  the  reservation  of  the  title,  and 
that  that  provision  of  the  contract  was  merely  an 
equitable  mortgage. 

In  the  case  of  D.  A.  Tompkins  Co.  vs.  Monticello 
Cotton  Oil  Co.,  13'7  Federal,  p.  625,  there  was  a  con- 
tract for  the  furnishing  of  machinery  and  the  equip- 
ment of  a  cotton-oil  mill.     In  the  contract  there  w^as 
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a  provision  that  the  title  to  the  machinery  and  equip- 
ment should  not  pass  until  the  entire  amount  due 
under  the  contract  should  be  paid.  The  Court  had 
no  difficulty  in  reaching  the  conclusion  that  it  was 
not  a  conditional  sale,  but  a  complete  contract  in 
which  the  furnishing  of  the  machinery  was  but  an 
incident,  and  that  the  attempted  reservation  of  the 
title  was  a  mere  equitable  mortgage. 

We  think,  therefore,  that  the  District  Court 
erred  in  overruling  the  decision  of  the  referee  sus- 
taining the  trustee's  demurrer  to  the  petition.  But 
certainly  the  Court  was  in  error  in  holding  the  con- 
tract a  conditional  sale  in  the  light  of  the  evidence 
as  to  the  conduct  of  the  parties  under  it.  Let  us 
briefly  examine  this  conduct.  In  addition  to  buying 
the  machinery  and  equipment  called  for  in  the  con- 
tract of  October  31st,  1917,  Hills-Corbet  Company 
was  also  employed  by  the  Lumber  Company  to 
purchase  further  goods  aggregating  in  value  nearly 
six  thousand  ($6,000.00)  dollars.  On  this  machin- 
ery and  equipment  they  got  the  same  allowance  for 
expenses  and  commissions  as  on  the  other.  There 
is  no  pretense  that,  the  title  to  these  so-called 
'^extras"  (so  domonotrated  on  their  bill  of  particu- 
lars) was  not  the  property  of  the  Lumber  Com- 
pany. Now,  Hills-Corbet  Company  in  keeping  their 
books,  in  each  and  every  instance  where  a  purchase 
was  made,  charged  the  Lumber  Company  with  the 
cost  therefor  plus  their  commissions  in  one  general 
open  account,  making  no  distinction  whatever  be- 
tween purchases  made  under  the  contract  and  pur- 
chases  of    the    ^^ extras."    Likewise,    all   payments 
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made  were  simply  credited  upon  the  one  open 
account.  Again,  when  several  thousand  dollars  of 
material  is  lost  on  the  shipment  from  Seattle  to 
Craig,  no  question  is  raised  by  either  party  as  to 
whose  goods  were  lost.  These  goods  were  pur- 
chased by  the  Hills-Corbet  Company  to  carry  out 
its  contract,  and  if  under  the  contract  there  was  a 
conditional  sale  of  the  goods,  the  loss  of  the  goods 
was  the  loss  of  the  Hills-Corbet  Company  and  not 
of  the  Lumber  Company.  But,  apparently,  neither 
party  to  the  contract  considered  at  that  time  that 
the  goods  were  not  the  goods  of  the  Lumber  Com- 
pany. Again,  payments  in  strict  compliance  with 
the  terms  of  the  contract  ceased  at  least  as  early 
as  February  1st,  1918,  yet  no  effort  was  made  by 
the  Hills-Corbet  Company  to  retake  the  goods  or 
any  part  of  them  for  a  breach  of  the  contract, 
Mr.  Corbet  testified  (Rec,  p.  198)  that  when  the 
five  thousand  ($5,000.00)  dollars  was  paid  on  March 
18,  1918,  he  made  no  objections  to  the  Lumber  Com- 
pany not  living  strictly  up  to  the  terms  of  the  con- 
tract at  that  time.  When  asked  what  objections 
were  made,  he  answered: 

^^We  wanted  more  money." 

^^Q.  What  did  you  do  when  you  did  not  get  it? 

^'A.  We  asked  them  to  get  it  for  us  as  soon  as 
possible. 

^^Q.  They  did  not  do  it,  did  they*? 

^^A.  No. 

^^Q.  What  did  you  do  then? 

^^A.  Kept  asking  for  it. 
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Q.  They  did  not  make  any  payment  then  until 
July,  did  they? 

'^A.  I  think  not. 

''Q.  And  you  turned  the  whole  mill  over,  you 
say,  about  May  1st? 

A.  It  was  completed  about  that  time. 
Q.  And  turned  over  to  them? 
A.  I  do  not  know  whether  they  accepted  it  or 
not  but  I  think  so. 

'^Q.  And  they  did  not  pay  again  until  July  19th, 
and  only  one  thousand  ($1,000.00)  dollars? 

^^A.  Yes. 

'^Q.  And  you  accepted  that  and  credited  them 
with  it? 

'^A.  Yes. 

'^Q.  On  December  8,  1918,  they  paid  you  another 
one  thousand  ($1,000.00)  dollars  and  that  was  the 
last  payment,  you  say,  they  made? 

^^A.  Yes. 

^'Q.  And  you  accepted  that? 

^^A.  Yes. 

^*Q.  And  you  never  asked  for  return  of  this  prop- 
erty which  you  claim  you  never  parted  with  title  to 
until  after  bankruptcy  proceedings,  did  you? 

^'A.  Yes;  we  asked  for  it  while  it  was  still  in  the 
hands  of  receiver. 

'^Q.  It  went  into  the  hands  of  a  receiver,  did  it? 
That  was  the  first  time  you  asked  for  it,  is  it? 

^^A.  I  think  so." 

It  appears  from  the  record  (pp.  199-201)  that  a 
receiver  was  asked  for  in  the  state  courts  in  Wash- 
ington but  nothing  was  done  under  it,  as  the  Dis- 
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trict  Court  for  Alaska  took  charge  of  the  matter 
under  the  bankruptcy  law  and  that  the  petition  the 
witness  referred  to  was  dated  the  10th  day  of 
March,  1919.  In  other  words,  the  Hills-Corbet 
Company  treated  the  property  as  the  property  of 
the  Lumber  Company  and  insisted  upon  payment 
of  moneys  alleged  to  be  due  them  and  no  suggestion 
was  ever  made  that  the  property  was  theirs  until 
bankruptcy  intervened.  This  conduct  is  wholly 
inconsistent  with  their  present  claim  of  a  con- 
ditional sale,  but  is  wholly  consistent  with  our 
theory  of  the  contract  as  a  mere  building  contract. 

2d.  The  contract  in  this  case  was  neither  ac- 
knowledged nor  recorded  as  required  by  sec.  740, 
Compiled  Laws  of  Alaska,  nor  w^as  there  any  re- 
newal of  it  within  one  year  as  required  by  sec.  743, 
Compiled  Laws  of  Alaska.  Sec.  748,  Compiled 
Laws  of  Alaska,  reads  as  follows:  ^^The  provisions 
of  the  foregoing  section  of  this  chapter  shall  extend 
to  all  such  bills  of  sale,  deeds  of  trust;  other  con- 
veyances of  goods,  chattels,  or  personal  propert}^ 
as  shall  have  the  effect  of  a  mortgage  in  lien  of 
such  property."  By  the  provisions  of  sec.  74Q^, 
^  mortgage  of  personal  property  is  void  against 
creditors  unless  executed,  acknowledged,  and  filed, 
and  accompanied  by  affidavits  of  good  faith. 

Under  the  bankruptcy  law,  the  trustee  is  in  the 
position  of  a  lienholder  by  either  legal  or  equitable 
proceedings — that  is,  he  is  in  the  position  of  a 
creditor,  and  in  any  event  the  attempted  reserva- 
tion of  title  is  void  as  against  him.  An  instructive 
case  upon  this  proposition  is  found  in  the  109th 


34 

Pacific,  p.  382,  Washburn  vs.  Intermountain  Min- 
ing Co.  In  that  case,  there  was  a  sale  of  a  stamp- 
mill  for  the  sum  of  ten  thousand  ($10,000.00) 
dollars,  one  thousand  ($1,000.00)  dollars  of  which 
was  paid  in  cash,  and  the  remaining  nine  thousand 
($9,000.00)  dollars  on  credit.  The  contract  of  sale 
was  conditional,  it  being  expressly  agreed  and 
understood  that  title  should  not  pass  until  the  nine 
thousand  ($9,000.00)  dollars  was  paid.  The  con- 
tract, however,  further  provided  that  the  purchaser 
should  have  the  right  to  remove  the  mill  from  the 
mine  property  of  the  seller  and  erect  it  upon  his 
own  mine,  which  was  done.  Subsequently,  other 
parties  acquired  a  lien  under  the  lien  laws  of  the 
State  of  Oregon,  where  the  case  arose  and  the  con- 
test over  the  mill  arose  between  the  seller  and  these 
lienholders.  The  Court  held  that  while  it  was  a 
conditional  sale  originally,  that  the  mill  had  become 
a  part  of  the  purchaser's  realty,  and  although  the 
seller  would  have  had  a  right  to  retake  the  prop- 
erty, it  could  not  do  so  as  against  the  lienholder  on 
the  realty  of  which  the  mill  had  become  a  part.  In 
this  case,  there  is  no  question  that  the  status  of  the 
trustee  is  that  of  the  creditor  holding  a  lien.  There 
is  also  no  question  but  what  this  property  had 
become  a  part  of  the  realty,  and  the  trustee  was 
entitled  to  it. 

3d.  The  undisputed  evidence  shows  the  follow- 
ing sums  paid  under  the  contract,  to  wit:  Nineteen 
thousand  nine  hundred  and  forty-three  dollars  and 
eighty-two  cents  ($19,943.82),  ten  thousand  five 
hundred   ($10,500.00)   dollars,  thirty-three  hundred 
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and  twenty-four  ($3324.00)  dollars,  and  the  further 
sum  of  at  least  six  thousand  ($6,000.00)  dollars 
(Rec,  p.  221),  making  a  total  of  at  least  thirty- 
nine  thousand  seven  hundred  sixty-seven  dollars 
and  eighty-two  cents  ($39,767.82)  paid  Hills-Corbet 
Company  by  the  Lumber  Company  under  the  con- 
tract. The  aggregate  amount  due  on  the  contract 
and  all  extras  w^as  thirty-eight  thousand  and 
eighty-four  dollars  and  seventy-nine  cents  ($38,- 
084.79)  ;  that  is  to  say,  the  cost  of  the  mill  and 
equipment  under  the  contract  was  not  to  exceed 
thirty-two  thousand  one  hundred  twenty-five  ($32,- 
125.00)  dollars,  and  the  Court  found  the  aggregate 
value  of  the  extras  to  be  five  thousand  nine  hun- 
dred fifty-eight  dollars  and  seventy-nine  cents 
(Rec,  p.  76).  The  machinery  and  apparatus  men- 
tioned in  the  petition,  then,  was  fully  paid  for  and 
the  title  passed  to  the  bankrupt  in  any  event,  unless 
the  Court  was  correct  in  the  interpretation  of  the 
evidence  it  adopted  to  avoid  this  effect.  The  Court, 
in  the  first  place,  applied  payments  to  the  dis- 
charge of  the  debts  due  for  extras  on  the  ground 
that  such  debt  was  unsecured  while  the  sums  due 
on  the  contract  were  secured  debts  (Rec,  pp.  78 
and  89).  In  other  words,  the  Court  in  application 
of  payments  treated  the  sums  due  on  the  contract 
as  a  secured  debt,  but  when  it  comes  to  giving  relief, 
treats  it  as  no  debt  at  all,  but  as  a  conditional  sale, 
notwithstanding  the  testimony  of  Mr.  Cloudy  that 
the  three  checks  for  three  thousand  five  hundred 
($3,500.00)  dollars  each  was  paid  under  the  con- 
tract as  well  as  the  bank  credit  for  six  thousand 
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($6,000.00)  dollars  more.  The  Court  avoids  the 
effect  of  this  by  deducting  therefrom  and  treating 
as  no  payment  at  all  some  six  or  seven  thousand 
dollars  of  money  that  Hills-Corbet  advanced  to  pay 
the  employees  of  the  Craig  Lumber  Company,  and 
also  refused  to  allow  anything  of  a  credit  to  the 
Craig  Lumber  Company  for  boarding  the  em- 
ployees of  the  Hills-Corbet  Company,  the  latter  of 
which  we  will  take  up  in  a  separate  paragraph. 

As  to  the  former  proposition,  however,  the  error 
of  the  Court  can  be  perhaps  best  demonstrated  by 
a  simple  illustration: 

Suppose  A  sells  a  horse  to  B  for  one  hundred 
($100.00)  dollars  and  on  a  conditional  sale  that  the 
title  is  not  to  pass  till  the  one  hundred  ($100.00) 
dollars  is  paid.  B  goes  to  A  and  pays  the  one  hun- 
dred ($100.00)  dollars.  This,  of  course,  puts  an 
^nd  to  the  contract  and  the  horse  is  B's.  Suppose, 
however,  the  next  day  A  for  the  accommodation  of 
B  pays  to  C,  a  creditor  of  B,  fifty  ($50.00)  dollars 
^for  B's  account.  Can  A,  subsequently,  go  in  and 
Bay  to  B,  '^You  have  not  paid  for  my  horse  because 
I  used  part  of  the  money  you  paid  me  to  pay  your 
debt  to  C?"  Yet  that  is  exactly  what  the  Court  has 
done  in  this  case. 

4th.  The  petition  in  this  case  is  based  upon  the 
contract  and  upon  nothing  else.  The  contract  pro- 
Abided  that  the  expense  of  all  labor  should  be  borne 
by  the  Hills-Corbet  Company  and  that  the  total 
cost,  including  labor,  should  not  exceed  thirty-two 
thousand  one  hundred  twenty-five  ($32,125.00) 
dollars.     A  part  of  the  cost  of  labor,  especially  under 
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the  conditions  which  existed  in  this  case,  is  the 
board  of  the  men.  You  cannot  work  men  without 
feeding  them.  The  justification  for  the  Court  strik- 
ing out  this  charge  of  three  thousand  three  hundred 
twenty-four  ($3,324.00)  dollars  is  found  in  the  testi- 
mony of  W.  W.  Corbet  (Rec,  p.  192)  as  to  a  conver- 
sation between  himself  and  Mr.  Tromble  before  the 
contract  was  executed  in  which  the  witness  testified 
that  Tromble  said  that  the  Lumber  Company  would 
assume  that  expense.  No  principle  of  law  is  better 
settled  than  that  in  the  interpretation  of  a  written 
contract  negotiations  leading  up  to  it  cannot  be 
given  as  evidence.  Yet  the  Court  received  this  evi- 
dence and  acted  upon  it  so  that  the  contract  for  the 
Craig  Lumber  Company  instead  of  being  limited 
to  thirty-two  thousand  one  hundred  twenty-five 
($32,125.00)  dollars  amounted  to  more  than  thirty- 
five  thousand   ($35,000.00)    dollars. 

5th.  The  matter  of  the  application  of  payments 
by  the  Court  has  already  been  alluded  to.  The 
Court's  only  excuse  or  reason  for  applying  the  pay- 
ments first  to  the  liquidation  of  the  extras  is  that 
the  sums  due  for  them  were  unsecured  while  the 
sums  due  on  the  contract  were  secured.  But  such 
a  holding  upsets  the  whole  theory  of  the  petition- 
ers' case.  The  most  the  petitioners  were  entitled  to 
was  to  credit  the  payments  on  the  account  at  the 
time  they  were  made. 

6th.  Upon  what  possible  theory  of  the  law  the 
Court  could  render  the  judgment  for  money  against 
the  Bank  of  Alaska  in  this  proceeding,  we  confess 
passes    our    comprehension.     The    contest    on    the 
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the  trustee  and  involved  the  single  question  of  the 
ownership  of  certain  machinery  and  equipment  of 
the  sawmill  which  was  in  his  hands  as  trustee.  The 
Bank  of  Alaska,  however,  had  a  mortgage  upon 
this  property  which  it  had  foreclosed  in  the  bank- 
ruptcy court.  A  stipulation  is  thereupon  made  that 
the  property  may  be  sold  under  the  mortgage  and 
that  the  bank  should  be  bound  by  the  final  judg- 
ment in  this  case,  whether  the  final  judgment  be 
rendered  by  the  District  Court  for  the  Territory  of 
Alaska,  Division  No.  1,  or  by  a  higher  Court  of 
Appeals,  and  for  that  end  had  entered  its  appear- 
ance in  the  action  for  that  purpose.  It  also  agreed 
to  pay  to  the  company  such  sum  of  money  as  might 
be  finally  found  to  be  due  Hills-Corbet  Company 
and  by  virtue  of  the  contract  relied  on  by  said 
company  in  their  petition,  and  they  gave  a  bond 
with  the  Security  Company  as  surety  in  the  penal 
sum  of  twelve  thousand  ($12,000.00)  dollars  (Rec, 
pp.  69-71)  to  better  secure  the  bank's  performance 
of  its  stipulation.  Thus  it  will  be  seen  that  the 
Bank  of  Alaska  only  entered  its  appearance  in  this 
proceeding  for  the  purpose  of  being  bound  by  the 
final  judgment  between  Hills-Corbet  Company  and 
the  trustee — a  contingency  which  has  never  arisen. 
Nevertheless  the  Court  upon  having  determined 
that  the  property  described  in  the  petition  was  the 
property  of  Hills-Corbet  Company  and  that  there 
was  nine  thousand  eight  hundred  twenty-seven 
dollars  and  thirty-nine  cents  ($9,827.39)  owing 
thereon,  proceeds  at  once  to  enter  a  money  judg- 
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ment  against  the  Bank  of  Alaska  for  that  sum 
together  with  interest  from  July  1st,  1918.  And 
to  protect  itself  against  an  immediate  execution, 
the  bank  was  compelled  to  join  in  this  appeal  and 
give  a  supersedeas  bond  (Rec,  p.  329).  In  our 
opinion,  it  needs  no  further  argument  to  show  that 
this  was  an  arbitrary  and  illegal  proceeding. 

We  respectfully  submit  that  the  judgment  of  the 
District  Court  for  Alaska,  Division  No.  1,  shall  be 
reversed  and  the  case  remanded,  with  instructions 
to  dismiss  the  petition. 

JOHN  B.  MARSHALL, 

J.  H.  COBB, 
Attorneys  for  Appellants. 
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Because  of  certain  serious  but  inadvertent  mis- 
statements in  appellants'  brief,  we  will  recite  the 
facts  of  this  case  as  we  understand  them: 


Hills-Corbet  Company,  appellees,  on  October 
31st,  1917,  entered  into  a  written  contract  with 
Craig  Lumber  Company,  the  present  bankrupt,  by 
which  Hills-Corbet  Company  agreed  to  furnish  and 
install  in  the  mill  of  the  Lumber  Company  at 
Craig,  Alaska,  certain  described  pieces  of  saw  mill 
machinery  (For  contract,  see  Transcript,  p.  5). 
The  Hills-Corbet  Company  agreed  to  install  machin- 
ery, put  on  belting,  install  piping  and  turn  over 
mill  ready  to  run  according  to  attached  drawings 
and  specifications.  The  Lumber  Company  agreed 
to  pay  the  Hills-Corbet  Company  actual  cost  of 
all  labor,  equipment  and  building  material  used 
in  connection  with  the  work,  the  cost  of  insurance 
and  all  costs  except  freight  and  transportation 
charges  of  men  and  material  from  Seattle,  Wash- 
ington, to  Craig,  Alaska,  plus  ten  per  cent.  The 
Lumber  Company  agreed  to  furnish  all  wood  build- 
ing material  and  to  pay  the  freight  and  all  trans- 
portation charges  of  material  and  men  from  Seattle, 
Washington,  to  Craig,  Alaska.  And  the  cost  of 
the  machinery  was  to  be  cost,  f.  o.  b.  ship's  tackle, 
Seattle,  Washington,  plus  fifteen  per  cent  to  cover 
the  operation  expenses  of  the  company.  The  cost 
of  labor  was  to  be  actual  cost  to  the  company. 
Fifty  per  cent  of  cost  of  all  material  and  machinery 
was    to    be    paid    upon    presentation    of   invoices, 


twenty-five  per  cent  in  forty  days  and  balance 
thirty  days  from  completion  of  contract.  The 
Lumber  Company  agreed  to  pay  labor  charges  in 
full  every  month  and  the  ten  per  cent  on  labor 
should  not  be  paid  until  thirty  days  after  com- 
pletion of  the  contract. 

The  Hills-Corbet  Company  shipped  machinery 
and  other  materials  to  Craig,  Alaska,  in  compliance 
with  this  contract,  the  total  value  of  which  at  the 
contract  price  was  $31,708.49   (Transcript,  p.  82). 

During  the  period  of  shipment,  Mr.  Tromble, 
manager  of  the  Lumber  Company,  requested  Hills- 
Corbet  Company  to  purchase  and  ship  certain  items 
which  had  no  connection  with  the  contract,  for 
example,  track,  mattresses,  double-deck  steel  bunks 
and  boom  chains.  The  total  bill  for  extra  material 
and  machinery  was  $5,958.79  (Transcript,  pp.  84, 
76;  Testimony  of  Mr.  Corbet,  pp.  98-105).  This 
item  includes  the  amount  of  invoice  No.  279  for 
$1,614.63  which  was  a  second  shipment  of  fire  brick 
and  other  material  (Transcript,  p.  30).  The  first 
shipment  was  unloaded  upon  the  dock  of  the  Lum- 
ber Company  at  Craig;  and,  because  of  flimsy  con- 
struction, the  whole  dock  collapsed  and  the  material 
was  lost  in  the  sea.  The  Lumber  Company  recog- 
nized that  the  fault  was  theirs;  and,  in  reordering 


it,  asked  Hills-Corbet  Company  to  waive  their 
profit,  which  was  done  (See  Plaintiff's  Exhibit 
*'E";  Testimony  of  Cloudy,  Transcript,  pp.  130, 
131). 

Hills-Corbet  Company  hired  F.  A.  Cloudy  to 
go  to  Alaska  and  install  the  machinery.  He  took 
with  him  a  crew  of  men  to  do  that  work.  By  the 
terms  of  the  agreement,  the  Lumber  Company  was 
to  drive  all  piles,  furnish  all  lumber,  and  Hills- 
Corbet  Company  was  only  to  build  certain  build- 
ings above  foundations.  Yet,  when  Cloudy  reached 
there,  he  found  no  work  had  been  done  by  the 
Lumber  Company  to  prepare  the  mill  for  the  Hills- 
Corbet  work.  No  lumber  was  cut;  no  foundations 
were  in;  and,  at  the  request  of  Mr.  Tromble,  man- 
ager of  the  Lumber  Company,  Cloudy,  with  Hills- 
Corbet  men,  did  all  of  this  preliminary  work  (Tran- 
script, p.  123). 

In  addition,  Mr.  Tromble  ordered  many  changes 
and  additions  to  the  work  covered  by  the  contract. 
He  ordered  a  new  roof  over  the  whole  mill,  the 
bunk  house  reconstructed,  excavating  for  mud  sills, 
overhauling  the  carriage,  raising  a  beam  over  the 
carriage,  building  a  pipe-line  to  the  cook  house, 
building  a  log-slip  from  the  pond  (Transcript,  pp. 
123-130). 


Mr.  Cloudy  kept  a  strict  account  of  the  time 
put  in  on  the  various  kinds  of  extra  labor  and 
marked  it  in  his  time  book  (See  Exhibits  ^^J"  and 
^^K") ;  and  from  these  Mr.  Corbet  computed  the 
amount  of  extra  labor  not  on  contract  done  by 
Hills-Corbet  men,  totaling  $3,098.24    (See  Exhibit 

Shortly  after  Mr.  Cloudy  reached  Craig,  Mr. 
Tromble,  the  manager  of  the  Lumber  Company, 
left  and  turned  over  to  Mr.  Cloudy  all  the  affairs 
of  the  Lumber  Com^pany.  Cloudy  ran  the  cook 
house,  bought  provisions  for  the  cook,  bossed  the 
employes  of  the  Lumber  Company  clearing  land 
(Transcript,  pp.  145  and  155).  In  fact,  he  left 
Cloudy  to  occupy  a  dual  capacity.  He  was  acting 
as  agent  of  the  Hills-Corbet  Company  to  install 
the  machinery  and  as  general  manager  of  the  mill 
besides.  For  it  will  be  understood  that  the  mill 
had  been  in  operation  before  the  date  of  our  con- 
tract. We  were  simply  making  additions  and  im- 
provements to  the  mill. 

When  Tromble,  the  manager,  left,  he  made  no 
provision  to  take  care  of  the  payroll  of  the  work- 
men. Cloudy  was  in  a  quandary  as  to  how  the  men 
would  be  paid.  He  made  a  special  trip  to  Wrangell 
to  call  upon  the  cashier  of  the  Bank  of  Alaska, 
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which  was  financing  the  Craig  Lumber  Company. 
Cloudy  found  that  no  provision  had  been  made  to 
meet  the  monthly  payroll  (Transcript,  pp.  139-140). 
Cloudy  told  the  banker  he  would  have  to  have  the 
money  or  his  crew  would  quit.  Finally  the  banker 
advanced  $3,500.00,  and  had  Cloudy  sign  a  check 
in  that  sum,  payable  to  Hills-Corbet  Company  and 
signed  Craig  Lumber  Company,  per  P.  A.  Cloudy 
(See  Exhibit  No.  1;  Transcript,  p.  237). 

From  the  first,  all  money  disbursed  by  Cloudy 
was  carried  in  the  account  of  the  Hills-Corbet  Com- 
pany. Three  checks,  including  the  one  just  men- 
tioned, each  in  the  sum  of  $3,500.00,  were  passed  to 
the  credit  of  Hills-Corbet  Company  account.  After 
this  sum  was  disbursed,  the  bank  paid  all  over- 
drafts when  signed  by  Cloudy.  Out  of  this  one 
banking  account.  Cloudy  paid  the  bills  of  the  Craig 
Lumber  Company  of  all  kinds.  Some  of  his  checks 
paid  Hills-Corbet  men,  some  paid  Craig  Lumber 
Company  men,  some  paid  for  cook-house  supplies 
and  cook  and  bunk-house  wages.  When  he  drew 
a  check  to  pay  Hills-Corbet  Company  men,  he 
marked  it  ''on  contract."  When  he  paid  the  other 
bills  unconnected  with  the  mill,  he  marked  them 
''not  on  contract"  (Transcript,  pp.  144-149). 
Cloudy  marked  all  checks  payable  to  Hills-Corbet 
men  "on  contract,"  regardless  of  whether  the  work 


actually  done  was  in  fact  extra  or  not.  He  did 
this  because  he  thought  Hills-Corbet  Company 
would  be  entitled  to  ten  per  cent  on  such  labor 
(Transcript,  p.  148). 

A  careful  addition  of  all  checks  marked  *^on 
contract''  and  written  by  Cloudy  will  show  a  total 
of  $11,410.82.  This  was  in  payment  of  the  total 
time  of  all  Hills-Corbet  men,  whether  expended  on 
extra  work  or  not.  Then,  to  determine  the  amount 
of  work  done  by  Hills-Corbet  Company  under  the 
contract,  we  must  subtract  the  sum  of  $3,098.24, 
extra  labor  done  by  these  men  outside  of  the  con- 
tract, and  we  find  that  the  total  labor  cost  of  the 
work  which  Hills-Corbet  Company  undertook  to 
perform  in  the  contract  is  $8,312.58.  This  is  the 
amount  of  labor  pay  roll  which  Craig  Lumber 
Company  is  entitled  to  charge  to  Hills-Corbet  Com- 
pany. And  the  court  so  found  (Transcript,  pp.  77 
and  85). 

And  to  find  out  what  was  due  and  unpaid  to 
Hills-Corbet  Company,  the  court  struck  a  balance 
as  follows: 

Debits. 

Invoices  under  contract $31,708.49 

107o  on  labor 831.25 

Total $32,539.74 
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But  contract  price  is  limited  to  $32,125.00,  so  we 
must  limit  total  debits  to  that  sum.  Add  to  $32,- 
125.00  extras  in  the  sum  of  $5,958.79  and  we  get  a 
total  of  $38,083.79  in  debits. 

Credits. 

Payments  $19,943.82 

Labor  paid  by  Craig  Lumber  Co.     8,312.58 

Total  credits $28,256.40 

Balance  due $  9,827.39 

Appellants,  in  their  brief,  insist  that  the  Craig 
Lumber  Company  has  paid  to  Hills-Corbet  Com- 
pany over  $39,000.00.  But,  in  making  such  a  con- 
tention, they  entirely  ignore  all  of  the  testimony  in 
the  case.  They  produced  no  testimony  which  even 
tended  to  contradict  the  testimony  of  P.  A.  Cloudy 
— and  he  carefully  and  fully  explained  his  ex- 
penditures— and  our  statement  of  facts  is  simply 
a  summary  of  what  he  said.  His  testimony — in 
fact  all  of  our  testimony — stands  wholly  uncon- 
tradicted in  the  record;  and  it  is  not  remarkable 
that  the  court  should  have  believed  it. 

The  petition  of  Hills-Corbet  Company  filed  in 
this  cause  prayed  for  an  order  directing  the  trus- 
tee to  return  the  machinery  delivered  to  the  bank- 
rupt and  as  yet  unpaid  for.  The  trustee  answered, 
setting  up  a  mortgage  to  the  Bank  of  Alaska  on 
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certain  real  estate,  and  claiming  that  the  machinery 
delivered  by  us  had  become  fixtures  and  that  the 
rights  of  the  Bank  were  superior  to  the  rights  of 
the  Hills-Corbet  Company.  The  trustee  and  the 
Bank  of  Alaska,  the  mortgagee,  were  anxious  to 
sell  the  mill  site,  all  buildings  including  the  mill 
and  machinery,  and,  to  give  good  title,  must  dis- 
pose of  this  litigation.  And  so  it  was  stipulated 
by  all  parties,  including  the  Bank  who  appeared 
in  this  action,  that  the  Bank  should  sell  the  machin- 
ery in  litigation  and  should  file  a  bond  conditioned 
to  pay  the  balance  of  the  purchase-price  due  to 
Hills-Corbet  Company  under  the  contract,  in  case 
the  court  should  hold  the  title  of  Hills-Corbet 
Company  superior  to  the  rights  of  the  Bank  (See 
stipulation.  Transcript,  p.  65).  The  stipulation  re- 
quires the  filing  of  a  bond,  and  provides: 

^^Said  bond  shall  contain  a  provision  that 
judgment  thereon  may  be  rendered  by  said 
court  or  courts  upon  the  determination  of  the 
controversy  herein  referred  to.'' 

And  a  bond  in  the  penal  sum  of  $12,000.00  was 
filed,  conditioned  as  provided  for  in  the  stipulation, 
and  contained  this  clause: 

^'In  case  the  United  States  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1, 
or  an  Appellate  Court  on  appeal  or  review, 
shall  sustain  the  rights  of  Hills-Corbet  Com- 
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pany,  judgment  may  be  entered  by  said  court, 
or  courts,  directly  against  the  bond  and  the 
parties  thereto  for  the  amount  found  due  Hills- 
Corbet  Company  as  set  forth  above." 

And  so,  when  the  court  sustained  the  rights  of 
the  Hills-Corbet  Company,  judgment  was  entered 
in  accordance  with  the  stipulation  and  bond  against 
the  Bank  of  Alaska.  The  court  declined  to  render 
judgment  against  the  surety  on  the  bond. 

ARGUMENT. 

Appellant  first  argues  that  the  contract  between 
Hills-Corbet  Company  and  the  Lumber  Company 
is  not  a  contract  of  conditional  sale.  The  contract 
expressly  provides: 

^^The  title  to  the  apparatus  and  material 
herein  agreed  to  be  sold  shall  not  pass  from 
the  Company  until  all  payments  hereinunder 
shall  have  been  fully  paid  in  cash.  Upon  de- 
fault in  any  such  payments,  the  Company  may 
re-take  the  property  agreed  to  be  sold." 
In  another  place  it  is  provided : 

^^The  purchaser  agrees  to  properly  care 
for  all  apparatus  and  material  delivered  until 
the  same  is  fully  paid  for." 

It  seems  hardly  necessary  to  cite  authority  to 
support  the  fundamental  proposition  that  parties 
may  agree  as  to  when  title  shall  pass,  and  that  their 
agreement  will  be   followed  and  enforced  by   the 
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courts.     That  title  was  retained  could  not  be  more 
clearly  expressed: 

In  24  R.  C.  L.,  Sec.  743,  p.  444,  it  is  said: 

^^If  the  contract  says  in  terms  that  it  is 
conditional  and  that  the  goods  are  to  remain 
the  property  of  the  seller  until  payment  of  the 
price,  this  stipulation  is  perfectly  lawful;  and 
effect  will,  as  a  general  rule,  be  given  thereto 
and  the  contract  upheld  as  a  conditional  sale 
contract,  under  which  no  title  will  pass  to  the 
buyer  until  the  condition  is  performed." 

See  Harkness  vs,  Russell^  118  U.  S.  663. 

In  Bailey  vs.  Baker  Ice  Machine  Co,^  239  U. 
S.  268,  it  appeared  that  the  Ice  Machine  Company, 
by  contract  in  writing,  agreed  to  deliver  and  install 
for  Grant  Bros.,  at  Horton,  Kansas,  an  ice-making 
and  refrigerating  machine,  to  be  paid  partly  in  cash 
and  partly  in  deferred  installments,  evidenced  by 
interest-bearing  notes.  It  was  specially  stipulated 
that  the  title  to  the  machine  should  be  and  remain 
in  the  Baker  Company  until  full  payment  of  the 
purchase  price;  that  Grant  Bros,  should  keep  the 
machine  in  good  order  and  insured.  The  trustee 
in  bankruptcy  contended  that  the  contract  was  one 
of  absolute  sale  with  mortgage  back. 

The  court  held  the  contract  one  of  conditional 
sale. 
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In  Bierce  vs.  Hutchins^  205  U.  S.  340,  even 
where  vendor  took  notes  and  collateral  in  addition 
to  reserving  title,  the  contract  was  upheld  as  a  con- 
ditional sale  contract.     The  court  said: 

*'The  contract  says,  in  terms,  that  it  is  con- 
ditional, and  that  the  goods  are  to  remain  the 
property  of  the  seller  until  payment  of  the  note 
given  for  the  price.  This  stipulation  was  per- 
fectly lawful." 

Acceptance  of  notes  for  balance  of  purchase- 
price  is  not  conclusive  evidence  that  the  sale  was 
absolute. 

Shook  vs.  Levi  240  Fed.  121-123. 

In  Southern  Hardware  &  Supply  Co.  vs.  Clark, 
201  Fed.,  p.  1,  it  was  held  that  a  contract  whereby 
appellant  delivered  an  automobile  to  the  bankrupt 
and  reserved  title  was  a  conditional  sale  although 
bankrupt  was  to  sell  with  consent  of  appellant. 
There  was  an  express  retention  of  title  by  the  seller 
until  the  buyer  pays  for  the  property. 

'^When  the  buyer  is,  by  the  contract,  bound 
to  do  something  as  a  condition  precedent  to  the 
passing  of  the  title  to  the  property,  the  title 
will  not  pass  till  the  condition  is  fulfilled,  al- 
though the  property  is  delivered  into  the  pos- 
session of  the  buyer.  The  buyer,  in  such  case, 
acquires  no  property  in  the  thing  bought.  He 
is  only  a  bailee  for  a  specific  purpose." 
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The  Hills-Corbet  Company  paid  for  the  machin- 
ery with  its  own  money.  It  gave  the  Lumber  Com- 
pany the  benefit  of  its  credit  and  agreed  to  wait  for 
its  money  until  the  contract  was  finished.  The  Hills- 
Corbet  Company  bought  the  machinery  in  its  own 
name.  It  was  a  contractor  in  every  sense  of  the 
word.  It  guaranteed  the  price.  It  reserved  the 
title  by  express  agreement,  and  yet  appellants  con- 
tend that  we  were  the  mere  agent  of  the  Lumber 
Company,  and,  when  we  bought  machinery  with 
our  own  money  and  in  our  own  name,  the  title  to 
the  property  immediately  vested  in  the  Lumber 
Company.  The  argument  ignores,  not  only  the 
real  relationship  of  the  parties,  but  the  express 
agreement  between  them.  And  to  state  the  con- 
tention is  enough  to  refute  it. 

Counsel  finds  some  comfort  in  the  conduct  of 
the  parties  when  certain  fire  brick  were  lost  by 
the  collapse  of  the  dock.  They  say  in  their  brief: 
^*No  question  is  raised  by  either  party  as  to  whose 
goods  were  lost."  That  is  literally  true.  The 
ownership  was  not  discussed.  The  Lumber  Com- 
pany did  clearly  assume  the  loss  because  its  dock 
was  defectively  built.  So  the  incident  throws  no 
light  upon  the  question  of  title. 

Again,  it  is  insisted  that  Mr.  Corbet  made  no 
objections  to  the  Lumber  Company  not  living  up 
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to  the  terms  of  the  contract.  Appellants  only  quote 
that  testimony  which  pleases  them.  Mr.  Cobb,  on 
cross-examination  of  Mr.  Corbet,  asked  this  ques- 
tion : 

*^Q.  Did  yon  make  any  objection  to  their 
not  living  strictly  up  to  the  terms  of  the  con- 
tract at  that  time?" 

''A.  Yes,  we  certainly  did." 

Appellants  cite  Herryford  vs.  Davis,  102  U.  S. 
235.  In  that  case,  the  contract  provided  for  the 
sale  to  the  Eailway  Company  of  certain  cars  and 
contained  a  stipulation  that,  if  the  purchase  price 
of  the  cars  was  not  paid,  the  vendor  might  take  the 
property  back,  offer  the  same  for  sale,  and,  if  there 
was  any  balance  remaining  after  the  pajnnent  of 
the  purchase-price  notes,  it  should  go  to  the  Eail- 
way Company.  The  court,  of  course,  held  that  this 
contract  was,  in  effect,  a  mortgage. 

Appellants  cite  Chicago  Railway,  etc,  Com- 
pany vs.  Merchants  Bank,  136  U.  S.  268.  In  that 
case,  the  court  had  for  consideration  the  question 
whether  certain  notes  given  for  the  purchase  price 
of  railway  cars  were  negotiable.  The  notes  con- 
tained a  provision  reserving  title,  but  also  provided 
that  they  should  be  equally  and  ratably  secured  on 
said  cars.    The  court  held  that  the  agreement  con- 
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tained  in  the  note  was  more  nearly  a  mortgage  than 
conditional  sale  because  of  the  peculiar  clause  which 
we  have  mentioned. 

The  case  of  Forsman  vs.  Mace,  35  So.  372,  is 
cited  by  appellants.  In  that  case  was  involved  a 
contract  for  the  sale  of  a  logging  contract  and  a 
logging  outfit  for  one  lump  price.  It  was  conceded 
that  there  had  been  an  out-and-out  sale  of  the  con- 
tract, and,  for  that  reason,  the  court  held  that  the 
title  passed. 

Appellants  cite  Tompkins  Co,  vs,  Monticello 
Cotton  Oil  Co,^  137  Federal  625.  In  that  case,  the 
contract  provided  for  the  sale  of  certain  machinery 
and  included  a  stipulation  that,  if  the  purchase 
price  was  not  paid,  the  vendor  should  take  pos- 
session of  the  property,  offer  it  at  public  or  private 
sale,  and  pay  any  surplus  resulting  from  such  sale 
to  the  conditional  vendee.  There  was  also  a  pro- 
vision for  a  deficiency  judgment;  and  the  court 
very  correctly  held  that  all  of  these  provisions  made 
the  contract  an  equitable  mortgage. 

And  so  the  court  can  readily  see  that,  in  all 
of  the  cases  cited  by  appellant,  there  was  some 
peculiar  provision  which  made  the  court  conclude 
that  the  contract,  taken  as  a  whole,  constituted  a 
mortgage.    The  contract  involved  in  this  case  con- 
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tains  none  of  the  proyisions  which  are  mentioned 
in  the  cases  cited  by  appellant,  and  there  is  nothing 
in  the  contract  to  indicate  anything  but  a  clear 
intention  to  Teserve  title  and  ownership  until  all 
sums  due  were  paid. 

THE  EIGHTS  OP  THE  TEUSTEE. 

In  the  answer  filed  by  the  trustee  (Transcript, 
p.  59),  and  on  the  trial,  the  rights  of  the  Bank  of 
Alaska  under  an  alleged  real  estate  mortgage  were 
asserted,  and  it  was  alleged  that  the  Bank  took  its 
mortgage  without  notice.  It  seems  now,  from  the 
brief  of  appellant  and  from  the  absence  of  any 
proof  of  the  mortgage  or  its  foreclosure  in  the 
record,  that  this  position  has  been  definitely  aban- 
doned. 

But  the  trustee  insists  that  he  is  in  the  position 
of  a  creditor  with  a  lien.  It  is  conceded  that,  since 
the  amendment  of  1910,  the  trustee  in  bankruptcy 
has  the  rights  of  an  attaching  creditor.  And  yet 
an  attaching  creditor  can  have  no  rights  superior 
to  those  of  appellees.  It  has  been  consistently  held 
that,  since  the  amendment  of  1910,  the  trustee  does 
not  hold  the  position  of  an  innocent  purchaser  for 
value  and  without  notice. 

See  In  re  Lane  Lumber  Co,,  217  Fed.  550  (9th 
Cir.),   where   the   court  considered   the   statute  of 
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Idaho,  which  allows  a  vendor's  lien  for  the  unpaid 
purchase  price  of  land  except  as  against  a  pur- 
chaser or  incumbrancer  in  good  faith  and  for  value. 
The  court  was  considering  the  validity  of  a  claim 
to  an  unrecorded  vendor's  lien  as  against  the  trus- 
tee in  bankruptcy;  and,  referring  to  the  amend- 
ment of  1910,  said: 

^^The  amendment,  in  other  words,  was  de- 
signed only  to  clothe  the  trustee  with  the  right 
to  question  the  validity  of  any  lien  claimed 
against  the  property  of  the  estate,  which  may 
be  defective  under  the  law  creating  it,  notwith- 
standing the  bankrupt  might  have  been  estop- 
ped to  do  so.  *  *  *  It  goes  no  further.  It  does 
not  affect  the  character  of  the  trustee's  title  as 
such.  That  is  defined  in  Section  70  of  the  act, 
which  clothes  the  trustee  only  ^with  the  title 
of  the  bankrupt  as  of  the  date  he  was  adjudged 
a  bankrupt.'  " 

And  at  another  point  the  court  said: 

^'A  creditor,  ^holding  a  lien  by  legal  or 
equitable  proceedings'  is  not  'a  purchaser  or 
incumbrancer  in  good  faith  and  for  value.' 
*  ^  *  and,  under  the  terms  of  the  Idaho  statute, 
the  lien  there  given  must  give  way  only  as  to 
one  of  the  latter  class." 
In  24  R.  C.  L.,  p.  455,  it  is  said: 

''And,  in  the  absence  of  statutory  pro- 
visions to  the  contrary,  it  is  generally  held  that 
the  reservation  of  title  in  the  seller  is  valid 
against  levying  creditors  of  the  buyer,  and 
even  as  against  hona  fide  purchasers  for  value. 
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without  notice  of  the  buyer's  want  of  title." 

See: 

Note  25,  L.  E.  A.  N.  S.,  782. 

Note  12,  L.  E.  A.,  703. 

Note  1913  C.  Ann.  Cases,  p.  330. 

Sumner  vs.  Woods  (Ala.)  42  Am.  Eep.  104 
and  note. 

Singer  Mfg,  Co.  vs,  Graham  (Ore.)  34  Am. 
Eep.  572. 

In  Pacific  State  Bank  vs,  Coats^  205  Fed.  618, 
the  court  held  a  mortgage  defectively  acknowledged 
invalid  as  to  personal  property,  but  held  it  to  be  a 
valid  equitable  lien  as  to  real  estate  except  as  to 
innocent  purchasers  for  value.    The  court  said: 

^^That  the  trustee's  rights  were  no  higher 
than  those  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  and  were  not  equiv- 
alent to  the  rights  of  an  innocent  purchaser 
for  value." 

See  also: 

Zartman  vs.  First  National  Bank,  216  U.  S. 
134;  54  L.  ed.  418. 

Appellants  merely  suggest  and  do  not  discuss 

the    question    whether    the    machinery  became    so 

affixed  to  realty  as  to  become  fixtures.  The  court 
found 

''that  all  the  machinery,  etc.,  were  so  attached 
to  the  buildings  by  bolts  and  screws  as  to  be 
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easily  moved  from  the  said  mill  without  damag- 
ing the  building  in  any  way  whatsoever." 

(Transcript,  p.  75;  Finding  No.  IX;  see  also  tes- 
timony of  Cloudy,  pp.  184  to  186).  So  it  is  shown 
that  the  machinery  did  not  become  fixtures. 

In  Meyer  vs.  Pacific  Machinery  Co,,  244  Fed. 
730  (9th  Cir.),  plaintiff  sold  saw-mill  machinery  to 
the  Oregon  City  Co.  and  reserved  title.  The  de- 
fendant bought  the  property  from  an  assignee  for 
the  benefit  of  creditors.  Plaintiff  brought  the  action 
to  recover  the  property.     The  court  said: 

^^But  the  evidence  shows  that  the  machin- 
ery is  attached  only  by  bolts  and  screws,  that 
it  can  be  removed  without  injury  to  the  struc- 
ture, and  that  it  is  not  a  fixture  within  the 
meaning  of  the  law." 

In  Whitney  Central  Trust,  etc,  Bank  vs,  Luck^ 
231  Fed.  431,  the  court  construed  a  statute  which 
gave  a  lien  on  movable  property  for  the  unpaid 
purchase-price  over  other  creditors.    The  court  said : 

**The  vendor's  privilege  here  provided  for 
continues  to  exist  though  the  thing  sold  has 
been  incorporated  into  a  building  or  other  im- 
movable, if  it  can  be  detached  or  removed  with- 
out injury  to  the  soil  or  structure." 

In  Lawton  Pressed  Brick,  etc,  Co,  vs.  Boss  Keh 
lar,  etc,  Co.,  (Okl)  124  Pac.  43;  49  L.  E.  A.  N.  S. 
395,  the  plaintiff  brought  suit  in  replevin  to  regain 
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machinery  installed  in  the  mill.  The  defendant  was 
a  purchaser  without  notice  of  the  reservation  of 
title  in  the  plaintiff.  The  court  refers  to  the  gen- 
eral rule  that  the  sale  and  delivery  of  personal  prop- 
erty on  condition  that  the  title  shall  remain  in  the 
vendor  until  the  purchase  price  is  paid  does  not 
pass  title  until  the  condition  is  complied  with.  The 
court  said: 

*'And  in  case  the  condition  is  not  complied 
with,  the  vendor  has  the  right  to  repossess  him- 
self of  the  goods,  both  against  the  vendee  and 
his  creditors,  and,  if  guilty  of  no  negligence, 
may  recover  the  goods  so  sold,  even  from  an 
innocent  purchaser." 

It  is  not  seriously  contended  that  the  Craig 
Lumber  Company  could  question  our  right  to  re- 
move the  machinery  on  the  ground  that  the  same 
had  become  attached  to  the  realty.  Under  some 
authorities,  a  subsequent  mortgagee,  taking  an  in- 
terest in  the  real  estate  without  notice  and  in  good 
faith,  might  question  the  right  to  remove  property 
which  has  become  firmly  affixed  to  the  realty.  But 
in  this  case,  it  appears  affirmatively  that  the  Craig 
Lumber  Company — and  therefore  the  trustee  in 
bankruptcy — has  never  had  any  title  to  the  land 
upon  which  the  mill  is  situated.  It  is  located  upon 
land  within  a  United  States  Forest  Reservation, 
and  the  land  is  occupied  merely  under  a  permit 
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issued  by  the  Forestry  Service  (see  Findings  of 
Fact  No.  IX;  Transcript,  p.  75;  Testimony  of 
Cloudy,  Transcript,  p.  210;  Admission  of  Mr.  Cobb 
and  Mr.  Marshall,  p.  212).  Having  acquired  no 
interest  in  the  real  estate,  it  is  difficult  to  under- 
stand how  the  question  of  fixtures  is  involved.  The 
trustee's  interest  in  the  mill  and  the  machinery  is 
no  more  than  an  interest  or  equity  in  personalty. 

In  Detroit  Steel  Cooperage  Co,  vs,  Sisterville 
Brewing  Co,,  233  U.  S.  712;  58  L.  Ed.  1166,  the 
plaintiff  sold  tanks,  fixtures  and  fittings  to  the 
defendant  brewing  company  on  conditional  sale 
contract,  reserving  title  in  itself.  It  sought  to 
enjoin  the  sale  of  the  property  under  prior  mort- 
gage covering  after-acquired  property.  The  tanks 
were  essential  to  the  working  of  the  brewery;  and, 
after  they  were  installed,  the  opening  into  the 
recess  in  which  they  stood  was  bricked  up.  The 
court  said: 

^^The  common  law  knows  no  objection  to 
what  commonly  is  called  a  conditional  sale." 

And  again: 

*'But  unless  we  give  a  mystic  importance 
to  bolts  and  screws,  the  mere  knowledge  that 
the  chattel  will  be  attached  to  the  freehold  is 
of  no  importance,  except  perhaps  as  against 
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innocent  purchasers  for  value  before  the  sale 
was  recorded,  which  the  mortgagees  were  not." 

In  Holt  vs.  Eenley,  232  U.  S.  637;  58  L.  Ed. 
767,  a  petition  was  filed  to  remove  an  automatic 
sprinkler  system  from  the  premises  of  the  bank- 
rupt, pursuant  to  a  contract  of  conditional  sale 
reserving  title.  The  contract  had  not  been  filed  as 
required  by  the  laws  of  Virginia.  The  court  re- 
ferred to  the  amendment  of  1910,  but  declined  to 
give  it  a  retroactive  effect,  and,  referring  to  the 
question  of  fixtures,  said: 

'^The  system  was  attached  to  the  freehold; 
but  it  could  be  removed  without  any  serious 
harm  for  which  complaint  could  be  made 
against  Holt,  other  than  the  loss  of  the  system 
itself.  Removal  would  not  affect  the  integrity 
of  the  structure  on  which  mortgagees  advanced. 
To  hold  that  the  mere  fact  of  annexing  the 
system  to  the  freehold  overrode  the  agreement 
that  it  should  remain  personalty  and  still  be- 
long to  Holt  would  be  to  give  a  mystic  im- 
portance to  attachment  by  bolts  and  screws." 

In  My  rick  vs.  Liquid  Carbonic  Co,  (Ga.)  73 
S.  E. ;  7-38  L.  R.  A. ;  N.  S.  554,  it  was  held  that 
conditional  vendor  may  recover  machinery  sold  to 
bankrupt  with  reservation  of  title,  although  de- 
fendant has  purchased  the  same  from  trustee  in 
bankruptcy — free  of  liens.  Property  never  became 
property  of  bankrupt,  and  trustee  never  acquired  a 
title  thereto.     Plaintiff  never  asserted  its  title  to 
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the  property  while  it  was  in  hands  of  trustee  and 
never  estopped  itself  by  its  conduct  from  so  doing. 

See  also 

Ratchford  vs.  Cayuga  County^  etc.,  Co,   (N. 
Y.),112N.E.  447, 1916.    L.  E.  A.  615. 

Davis  vs.  Bliss  (N.  Y.)  79  N.  E.  851;  10  L. 
E.  A.  N.  S.  458. 

Appellant  cites  Washburn  vs.  Inter  Mountain 
Mining  Co.,  109  Pac.  382.  That  case  simply  ad- 
heres to  the  principle  that  a  party,  dealing  with 
realty  after  property  has  become  a  fixture  and 
without  notice  of  a  conditional  sale  contract,  takes 
a  right  superior  to  the  reserved  title  of  the  con- 
ditional vendor.  But,  in  this  case,  it  appears  af- 
firmatively that  the  machinery  did  not  become  fix- 
tures in  any  true  sense  of  the  term,  and  that  there 
is  no  one  who  has  acquired  an  interest  in  the  realty 
subsequent  to  the  installation  of  the  machinery  and 
who  could  be  deemed  an  innocent  purchaser  with- 
out notice. 

APPLICATION  OP  PAYMENTS. 

The  total  cash  payments  made  to  Hills-Corbet 
Company  were  $19,943.82  (See  Transcript,  p.  44). 
Since  there  was  a  bill  of  extras  amounting  to 
$5,958.79,  it  is  important  to  inquire  how  many  of 
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these  payments  were  or  should  be  applied  toward 
the  payment  of  the  extras. 

First,  we  ascertain  how  many  of  the  payments 
were  applied  by  the  debtor  in  payment  of  extras : 

The  payment  of  $3,812.23  made  on  December 
17,  1917,  included  payment  of  the  fares  of  the  men 
to  Craig,  Alaska,  in  the  sum  of  $477.36  (See  Ex- 
hibit ^^E").  This  was  an  extra  (See  Amended  Bill 
of  Particulars,  Transcript,  p.  45).  The  second 
shipment  of  brick,  $1,614.63,  was  an  extra.  The 
Craig  Lumber  Company  stood  this  loss,  and  made 
payment  in  full  for  same  in  their  check  for 
$4,461.63  (See  testimony  of  Corbet,  Transcript,  p. 
108).  The  Company  paid  one  hundred  per  cent  of 
the  invoice  for  brick,  recognizing  that  it  was  an 
extra.  The  check  for  $361.45,  of  March  5th,  was 
in  payment  in  full  of  extras  shown  by  invoice  296 
and  305  (Transcript,  pp.  36  and  37),  amounting  to 
$333.00  (Exhibit  ^^H").  So  the  debtor  himself 
paid  directly  invoices  for  extras  in  the  total  sum  of 
$2,424.99. 

The  last  three  payments  made  in  the  sum  of 
$5,000.00  on  March  18,  $1,000.00  on  July  19  and 
$1,000.00  on  December  8th,  were  made  without  ap- 
plication by  the  debtor.  They  were  simply  lump- 
sum payments  on  the  account  of  the  debtor.     The 
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Craig  Lumber  Company  gave  no  directions  as  to 
application  of  these  payments;  the  creditor  carried 
all  items  in  one  account;  and  so  it  became  the  duty 
of  the  court  to  direct  the  manner  in  which  these 
payments,  amounting  to  $7,000.00,  should  be  ap- 
plied. And  the  court  has  followed  the  well-estab- 
lished rule  of  law  that,  where  the  debtor  fails  to 
make  application  of  the  payments  and  the  creditor 
does  not  do  so,  then  the  court  will  apply  the  pay- 
ments to  the  debt  which  is  least  secure.  This  rule 
is  especially  applicable  here,  because  the  amounts 
due  under  the  contract  were  only  payable  in  de- 
ferred installments,  whereas  the  extras  were  due 
and  payable  at  once. 

Where  the  debtor  has  not  directed  the  manner 
in  which  his  payment  should  be  applied  and  the 
creditor  has  not  applied  them  to  any  particular 
debt,  it  becomes  the  duty  of  the  court  to  apply  the 
payments.  According  to  the  best  and  more  numer- 
ous authorities,  where  there  is  a  secured  and  an 
unsecured  indebtedness,  under  these  circumstances 
the  court  will  apply  the  payments  towards  the  pay- 
ment of  the  unsecured  indebtedness. 

In  21  Ruling  Case  Law,  p.  100,  Sec.  107,  it  is 
said: 

*^The  rule  that  the  court,  in  applying  a 
general  payment,  should  make  the  application 
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in  the  manner  most  beneficial  to  the  debtor  has 
not  met  with  universal  approval.  On  the  con- 
trary, there  are  a  great  many  jurisdictions  in 
which  the  doctrine  prevails  that  the  court,  in 
applying  a  general  payment,  will  do  so  in  a 
manner  most  beneficial  to  the  creditor  *  *  *.'' 
In  30  Cyc.  1246,  it  is  said- 

*^  While  in  those  states  where  the  civil  law 
rule  has  been  adopted,  the  court  will  apply  a 
payment  to  a  secured  rather  than  an  unsecured 
debt,  the  general  rule  outside  of  such  jurisdic- 
tion is  that  it  v/ill  be  appropriated  to  the  un- 
secured indebtedness." 

In  Field  vs.  Holland,  6  Cranch.  (U.  S.)  8;  3 
TJ.  S.  L.  Ed.  136,  the  action  was  to  set  aside  a 
sheriff's  conveyance  upon  the  ground  that  the  judg- 
ments upon  which  execution  issued  had  been  satis- 
fied. The  question  arose  as  to  how  certain  pay- 
ments by  the  judgment  debtor  should  be  applied, 
that  is,  whether  upon  the  judgments  or  upon  an 
unsecured  indebtedness. 

Chief  Justice  Marshall  said: 

^^The  principle,  that  a  debtor  may  control, 
at  will,  the  application  of  his  payments,  is  not 
controverted.  Neither  is  it  denied,  that,  on 
his  omitting  to  make  this  application,  the 
power  devolves  on  the  creditor.  If  this  power 
be  exercised  by  neither  the  credtior  or  the 
debtor,  it  becomes  the  duty  of  the  court;  and 
in  its  performance,  a  sound  discretion  is  to 
be  exercised. 

'^It  is  contended  by  the  plaintiffs,  that,  if 
the  payments  have  been  applied  by  neither  the 
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creditor  nor  the  debtor,  they  ought  to  be  ap- 
plied in  the  manner  most  advantageous  to  the 
debtor,  because  it  must  be  presumed  that  such 
was  his  intention.  The  correctness  of  this 
conclusion  cannot  be  conceded.  When  a  debtor 
fails  to  avail  himself  of  the  power  which  he 
possesses,  in  consequence  of  which  that  power 
devolves  on  the  creditor,  it  does  not  appear 
unreasonable  to  suppose  that  he  is  content  with 
the  m.anner  in  which  the  creditor  will  exercise 
it.  If  neither  party  avails  himself  of  his 
power,  in  consequence  of  which  it  devolves 
on  the  court,  it  would  seem  reasonable  that  an 
equitable  application  should  be  made.  It  being 
equitable  that  the  whole  debt  should  be  paid, 
it  cannot  be  inequitable  to  extinguish  first  those 
debts  for  which  the  security  is  most  pre- 
carious." 

In  an  exhaustive  note  on  this  subject,  in  96 
Am.  St.  Rep.,  p.  56,  it  is  said: 

^'So  where  one  debt  is  secured  and  the 
other  is  not,  or,  both  being  secured,  one  is 
more  precarious  than  the  other,  it  will  generally 
be  imputed  by  law  to  the  unsecured  or  pre- 
carious debt." 

In  Bell  vs.  Bell  (Ala.)  56  So.  926;  37  L.  R.  A. 
N.  S.  1203,  the  court  adopted  the  following  rule  as 
to  the  application  of  payments; 

''But  if  neither  the  debtor  nor  creditoT 
expresses  an  election,  'the  presumption  of  the 
law  is  that  the  credit  is  applied  most  bene- 
ficially to  the  creditor;  that  is,  to  the  most 
precarious  debt,  or  the  one  least  secured.'  " 


30 

The  Supreme  Court  of  Iowa,  in  Cain  vs.  Vogt, 
116  N.  W.  786,  adheres  to  this  rule  of  law  in  the 
following  language   (p.  787) : 

^^  Indeed,  where  but  one  of  the  debts  are 
secured,  and  payments  are  made  of  which 
neither  the  creditor  nor  the  debtor  makes  ap- 
plication, the  court,  under  the  rule  prevailing 
in  this  state,  will  apply  it  to  the  reduction  of 
the  unsecured  claim." 

In  U.  S,  F.  &  G,  Co.  vs.  State  (Kan.)  106  Pac. 
1040;  26  L.  E.  A.  N.  S.  865,  the  court  instructed  the 
jury,  in  substance,  that  where  a  debtor  owes  debts, 
some  secured  and  some  imsecured,  and  makes  pay- 
ments without  specifying  what  debts  he  intends  to 
pay,  the  law  will  apply  the  payments  on  the  un- 
secured debts.  Also  that  the  foregoing  rule  took 
precedence  over  the  general  rule  that  the  first  credit 
item  extinguishes  the  first  debit  item.  The  court, 
referring  to  this  rule,  said: 

^'It  seems  to  be  the  one  applied  by  all 
courts,  except  in  a  few  states,  where  the  civil 
law  rule  has  been  adopted." 

In  Lee  vs.  Manley  (N.  C.)  70  S.  E.  385,  the 
court  said  that  a  debtor  has  the  right  to  direct  the 
application  of  a  payment.  If  debtor  does  not 
exercise  this  right,  the  creditor  may  apply  the 
payment  to  either  debt,  and  he  is  not  restricted  to 
the  time  the  payment  is  made;  and  the  court  said: 
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**If  neither  the  debtor  nor  the  creditor 
makes  the  application,  the  law  applies  to  the 
unsecured  debt." 

In  Wardlaw  vs.  Troy  Oil  Mills  (S.  0.)  54  S. 
E.  658j  the  court  follows  the  same  rule,  and  says 
that  the  general  rule  about  applying  credits  to 
oldest  items  will  not  be  followed  to  exclusion  of 
first  rule  above  mentioned. 

The  same  rule  was  adopted  in  Vermont  in 
Putnam  vs.  Russell,  17  Vt.  54;  42  Am.  Dec.  478, 
where  the  court  said: 

*'The  court  will  direct  the  application  to 
those  debts  which  have  the  poorest  security." 
In  a  note  in  12  L.  R.  A.  712,  it  is  said: 

^'The  Supreme  Court  of  the  United  States, 
in  a  series  of  well-considered  decisions,  has 
reached  conclusions  quite  in  harmony  with  the 
current  of  English  adjudication;  and,  upon 
both  principle  and  authority,  it  is  held  that 
the  debtor  or  the  party  paying  money,  may, 
if  he  so  elect,  direct  its  appropriation;  but,  if 
he  fails  to  give  such  direction,  this  right  of 
appropriation  devolves  upon  the  creditor. 
Should  he  fail  to  apply  the  fund  in  liquidation 
of  some  particular  debt,  the  law  will  make  the 
application  according  to  the  equities  of  the 
case.  It  should  be  added  that,  after  a  litiga- 
tion has  arisen,  neither  party  is  at  liberty  to 
apply  the  payments,  but  the  court  will,  in  fur- 
therance of  justice,  order  the  amount  credited 
upon  that  debt  for  which  the  security  is  the 
most  precarious." 
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In  Barhee  vs.  Morris  (111.),  77  N.  E.  589,  where 
plaintiff  furnished  some  materials  for  which  he 
could  claim  no  lien  and  defendant  made  him  a 
general  pajninent  without  directing  where  it  should 
be  applied,  the  coui't  held  that  equity  will  credit 
the  payment  according  to  its  own  view  of  the  in- 
trinsic justice  and  equity  of  the  case,  so  as  to  give 
the  creditor  the  best  security  for  the  debt  remain- 
ing  unpaid. 

In  TrulVinger  vs.  Kofoed,  7  Oregon  228,  plain- 
tiff furnished  lumber  and  materials  used  in  con- 
struction of  building  for  which  he  claims  lien.  He 
also  furnished  lumber  used  in  construction  of  side- 
walks. Defendant  paid  him  $l-il.OO,  which  he  ap- 
plied in  payment  of  the  sidewalk  lumber  for  which 
he  had  no  lien. 

The  court  said: 

*^And  in  case  neither  party  had  made  the 
application,  then  the  court  could  make  it ;  and, 
when  the  court  does  make  such  application,  the 
pa^onent  will  be  first  applied  to  unsecured 
debts." 

Rule  was  reaffirmed  in  Union  Credit  Assn.  vs. 
Corson,   (Ore.)   149  Pac.  318. 

^Tiere  a  party  indebted  to  another  on  more 
than   one   account   makes   a   partial   payment,    the 
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burden  of  proving  that,  at  or  before  the  time  of 
such  payment  he  directed  its  application  to  a  par- 
ticular debt,  as  pleaded  by  him,  and  that  this 
direction  was  made  known  to  his  creditor,  is  upon 
the  debtor. 

See 

Stone  Co,  vs.  Rich,  75  S.  E.  1077  (N.  C). 

The  same  rule,  that  the  court  will  apply  pay- 
ments to  the  debt  which  has  the  most  precarious 
security,  has  been  followed  in  the  following  states 
and  courts: 

Missouri: — Mich,,  etc.,  Ins,  Co,  vs,  Rodger, 
191  S.  W.  1066. 

Federal: — Sanhorn   vs.    Stark,    31    Fed.    18 
(Colo.). 

Federal:— T/^e  D,  B,  Steelman,  48  Fed.  580 
(Va.). 

Federal  :—T/^6   Katie   O'Neil,   65    Fed.    Ill 
(Judge  Morrow). 

Pennsylvania : — Johnson's  Appeal,  37  Pa.  St. 

268. 

Kentucky: — Bell  d  Co.  vs.  Glass  Works,  50 
S.  W.  1092. 

Kentucky: — Burke  vs.  Albert,  20  Am.  Dec. 
209. 

Minnesota: — Gardner   vs.    Leek,   54    N.    W. 
746. 

Minnesota: — Lash    vs.    Edgerton,    13    Minn. 
210. 
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New  Hampshire: — Smith  vs.  Lewiston  Mill, 
34  Atl.  153. 

Massachusetts: — Parker  vs.  Green,  49  Mass. 
137. 

THE  BOARD  OF  THE  MEN. 

Some  time  after  the  Hills-Corbet  Company  had 
finished  their  work,  after  Tromble,  manager  of  the 
Craig  Lumber  Company,  had  been  discharged  and 
a  man  named  Shattuck  had  taken  his  place,  and 
after  the  Lumber  Company  had  ceased  doing  busi- 
ness, Mr.  Humfreys,  a  bookkeeper  for  the  Lumber 
Company,  entered  a  charge  against  the  Hills-Corbet 
Company  in  the  sum  of  $3,324.00  to  cover  board  of 
their  men.  This  sum  was  arrived  at  by  making  a 
mere  estimate  of  the  number  of  days  these  men 
boarded — ^made  not  from  the  time  books,  but  only 
from  Cloudy 's  check  stubs — and  by  making  a  sec- 
ond guess  as  to  what  the  cost  of  boarding  the  men 
had  been.  No  record  was  kept  by  the  Craig  Lum- 
ber Company  of  the  meals  furnished  to  Hills-Corbet 
Company  men  nor  of  the  cost  of  the  same.  Hum- 
freys was  not  even  present  during  the  period  when 
Hills-Corbet  men  were  on  the  ground  and  didn't 
know  whether  the  charge  was  proper  in  amount  or 
at  all.  It  was  simply  his  own  bright  idea,  formed 
long  after  the  transaction  (See  Transcript,  pp.  225, 
223). 
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The  fact  was  that  Tromble,  manager  of  the 
Lumber  Company,  told  Corbet  and  Cloudy  that  the 
Lumber  Company  would  stand  the  expense  of 
boarding  the  Hills-Corbet  men  (Transcript,  pp.  192, 
179).  During  the  time  work  was  going  on,  the 
Lumber  Company  kept  no  record  of  the  cost  of  the 
board  or  the  meals  served  (Transcript,  p.  178). 
And  this  fact  shows  that  the  Lumber  Company  did 
not  intend  to  charge  the  Hills-Corbet  Company 
with  any  cost  for  boarding  the  men.  While 
Tromble,  the  manager  who  signed  the  contract,  was 
in  charge,  no  record  was  kept  and  no  charge  made 
for  board.  It  was  not  until  new  officers  had  taken 
charge,  and  until  six  months  later,  that  the  estimate 
made  by  the  bookkeeper  was  entered  on  the  books. 

Counsel  insists  that  the  testimony  of  Corbet 
and  Cloudy  that  the  Lumber  Company  agreed  to 
stand  and  assume  the  cost  of  the  board  is  an  at- 
tempt to  vary  the  written  contract.  But  the  con- 
tract itself  is  silent  as  to  the  board.  And  the  con- 
versations and  conduct  of  the  parties  is  competent 
to  show  the  construction  and  meaning  which  they 
themselves  put  upon  the  contract. 

THE  JUDGMENT  AGAINST  THE  BANK. 

The  Bank  of  Alaska's  rights  under  an  alleged 
real  estate  mortgage  were  set  up  in  the  answer  of 
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the  trustee.  Later  the  Bank  entered  its  general 
appearance  in  the  action  and  expressly  agreed  to 
be  bound  by  the  final  judgment.  Moreover,  the 
Bank,  by  its  attorney,  signed  a  stipulation  that 
judgment  against  it  on  the  bond  filed  might  be  ren- 
dered by  the  trial  court.  The  bond  filed  by  Bank 
provided  expressly  that,  if  the  United  States  Dis- 
trict Court  shall  sustain  the  rights  of  Hills-Corbet 
Company,  judgment  may  be  entered  by  said  court 
directly  against  the  bond  and  the  parties  thereto 
for  the  amount  found  due  Hills-Corbet  Company. 
The  Bank,  through  its  attorney,  John  B.  Marshall, 
appeared  at  and  took  part  in  the  trial  of  the  action, 
cross-examining  the  witnesses.  It  comes  near  to 
bad  faith  now  to  question  the  right  of  the  court  to 
render  judgment  against  the  Bank. 

The  purpose  of  the  stipulation  and  the  bond 
is  apparent.  It  permitted  a  sale  of  the  property  in 
controversy  pending  final  judgment.  Instead  of 
depositing  the  proceeds  of  the  sale  in  court,  a  bond 
was  filed,  and  the  Bank  permitted  to  keep  the  pro- 
ceeds of  the  sale.  The  Bank  has  invited  the  judg- 
ment entered  and  can  not  now  complain. 

CONCLUSION. 

We  desire  to  suggest,  in  conclusion,  that  the 
findings  of  fact  made  by  the  court  were  the  result 
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of  a  patient  and  careful  examination  of  the  tes- 
timony offered;  they  are  based  upon  uncontradicted 
testimony  of  the  representatives  of  Hills-Corbet 
Company.  Neither  the  trustee  nor  the  Bank  offered 
any  testimony  upon  the  real  issues  of  the  case. 
Their  only  witness,  Humfrey,  a  bookkeeper,  knew 
nothing  about  the  contract,  the  work  done  under  it 
or  payments  made.  Therefore,  the  findings  of  the 
court  should  carry  great  weight  with  this  court  and 
should  not  be  set  aside  unless  palpably  erroneous. 
For  all  of  the  foregoing  reasons,  the  judgment 
should  be  affirmed. 

Respectfully  submitted, 

CASSIUS  E.  GATES, 
PRANK  P.  HELSELL, 
NEWARK  L.  BURTON, 

Attorneys  for  Appellees, 
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E.  L.  COBB,  as  Trustee  of  the  CRAIG  LUM- 
BER CO.,  Bankrupt,  and  THE  BANK  OP 
ALASKA, 

Appellants, 
vs. 

HILLS-CORBET  COMPANY,  a  Corporation, 
Composed  of  P.  R.  HILLS  and  W.  W. 
CORBET, 

Appellees. 

Petition  for  Rehearing. 

To  the  Honorable  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit : 
We  have  examined  with  care  the  opinion  of  this 
Court  handed  down  the  3d  day  of  January,  1921,  and 
it  appears  that  the  Court  has  overlooked  two 
points  raised  in  the  assignments  of  error  and  dis- 
cussed in  the  briefs.  If  the  Court  did  in  fact  over- 
look these,  it  was  no  doubt  due  to  the  inadequate  brief 
filed   in  behalf   of  the   appellants.     We   feel   con- 


strained,  therefore,  to  petition  the  Court  for  rehear- 
ing and  a  reconsideration  of  the  following  two  points : 

1.  Whether  or  not  under  the  statutes  of  Alaska 
a  conditional  sale  not  executed  and  recorded  as  re- 
quired by  said  statutes  can  be  enforced  against  a  trus- 
tee in  bankruptcy. 

2.  Whether  or  not  under  the  terms  of  the  condi- 
tional sale  the  board  of  the  employees  of  the  Hills- 
Corbet  Co.  was  a  part  of  the  cost  of  labor  to  be  paid 
by  them. 

If  the  first  point  should  be  decided  in  favor  of  the 
appellants  it  is  conclusion  of  the  whole  case.  If  the 
second  point  is  sustained  it  materially  reduces  the 
amount  of  the  judgment. 

The  statutes  of  Alaska  bearing  upon  and  which 
we  conceive  control  the  matter,  read  as  follows : 

''Sec.  740.  A  mortgage  of  personal  property 
is  void  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  incumbrancers  of  the 
property  in  good  faith  for  value,  unless — 

(1)  The  possession  of  such  property  be  de- 
livered to  and  retained  by  the  mortgagee ;  or 

(2)  The  mortgage  provides  that  the  property 
may  remain  in  the  possession  of  the  mortgagor 
and  be  accompanied  by  an  affidavit  of  all  the  par- 
ties thereto,  or,  in  case  any  party  is  absent  from 
the  precinct  where  such  mortgage  is  executed,  at 
the  time  of  the  execution  thereof,  an  affidavit  of 
those  present  and  of  the  agent  or  attorney  in 
fact  of  such  absent  party  that  the  same  is  made 
in    good    faith    to    secure    the  amount  named 


therein,  and  without  any  design  to  hinder,  delay, 
or  defraud  creditors,  and  be  acknowledged  and 
filed  as  hereinafter  provided. '^ 

^^Sec.  743.  Every  mortgage  of  personal  prop- 
erty, together  with  the  affidavits  of  the  parties 
thereto  or  a  copy  thereof,  certified  to  be  correct 
by  the  person  before  whom  the  acknowledgment 
has  been  made,  must  be  filed  in  the  office  of  the 
recorder  of  the  precinct  where  the  mortgagor  re- 
sides, and  of  the  precinct  where  the  property  is 
at  the  time  of  the  execution  of  the  mortgage,  or, 
in  case  he  is  not  a  resident  of  the  district,  then 
in  the  office  of  the  recorder  of  the  precinct  where 
the  property  is  at  the  time  of  the  execution  of 
the  mortgage ;  and  the  recorder  must,  on  receipt 
of  such  mortgage  or  copy,  indorse  thereon  the 
time  of  receiving  the  same,  and  file  and  keep  the 
same  in  his  office  ruled  and  kept  for  that  pur- 
pose, the  names  of  all  the  parties — the  names  of 
the  mortgagors  to  be  alphabetically  arranged — 
the  consideration  thereof,  the  date  of  its  matu- 
rity, and  the  time  of  filing  the  same." 

'^Sec.  744.  Every  mortgage  filed  as  provided 
in  this  chapter  shall  be  void  as  against  the  cred- 
itors of  the  person  making  the  same,  or  against 
subsequent  purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  from  the 
filing  thereof,  unless  within  thirty  days  next  pre- 
ceding the  expiration  of  the  term  of  one  year  a 
true  copy  of  such  mortgage,  with  a  verified  state- 
ment exhibiting  the  interest  of  the  mortgagee  in 
the  property  at  the  time  the  same  is  renewed,  as 


claimed  by  virtue  of  such  mortgage,  is  again 
filed  in  the  office  where  the  original  was  filed; 
and  the  effect  of  such  renewal  shall  be  to  extend 
the  lien  of  the  mortgage  as  against  the  creditors, 
purchasers,  and  incumbrancers  of  the  property 
for  the  further  term  of  one  year." 

*^Sec.  748.  The  provisions  of  the  foregoing 
sections  of  this  chapter  shall  extend  to  all  such 
bills  of  sale,  deeds  of  trust,  and  other  convey- 
ances of  goods,  chattels,  or  personal  property  as 
shall  have  the  effect  of  a  mortgage  or  lien  upon 
such  property. ' ' 

Compiled  Laws  of  Alaska. 

The  conditional  sale  contract  in  this  case  (Record, 
5-9)  was  not  executed  as  required  by  said  statutes 
nor  recorded.  As  a  chattel  mortgage  it  was  clearly 
void  both  as  against  the  trustee  in  bankruptcy  and 
the  bank.  Does  section  748,  supra,  require  that  con- 
ditional sales  to  be  valid  in  Alaska  shall  be  executed 
in  like  manner?  We  think  it  does.  The  require- 
ments of  sections  740,  743  and  744  are  by  section  748 
extended  ^Ho  all  such  bills  of  sale,  deeds  of  trust  and 
other  conveyances  of  goods,  chattels  or  personal  prop- 
erty as  shall  have  the  effect  of  a  mortgage  or  lien 
upon  such  property."  By  the  decision  of  the  lower 
court  and  this  court,  the  application  of  payments  was 
made  first  as  to  the  extras  furnished  by  the  Hills- 
Corbet  Co.,  on  the  ground  that  it  was  not  inequitable 
^Ho  extinguish  first  those  debts  of  which  the  security 
is  most  precarious."  In  short,  in  the  conditional  sale 
involved  in  this  case,  the  Craig  Lumber  Company  was 
in  effect  a  mortgagor  in  possession,  and  the  Court 


will  obsei've  that  the  statute  strikes  down  such  instru- 
ments when  not  executed  and  recorded  in  accordance 
with  the  law  against  creditors  with  or  without  notice. 
They  are  only  saved  as  to  subsequent  purchasers  or 
mortgagors  with  notice. 

The  other  point  not  decided  b.y  the  Court  relates 
to  the  action  of  the  lower  court  in  charging  the  Craig 
Lumber  Co.  with  the  sum  of  $3,324.00',  the  cost  of 
boarding  the  employees  of  the  Hills-Corbet  Co.,  while 
they  were  working  under  the  contract.  Under  the 
terms  of  the  contract  the  entire  cost  of  the  labor, 
except  the  transportation  from  Seattle,  Washington, 
to  Craig,  Alaska,  was  to  be  borne  in  the  first  instance 
by  the  Hills-Corbet  Co.  (Record,  pp.  7,  8),  and  that 
cost  added  to  all  other  costs  in  fulfilling  the  contract 
was  not  to  exceed  $32,125.00.  Now,  it  is  beyond  ques- 
tion from  the  record  that  this  sum  of  $3,324.00  board 
of  the  Hills-Corbet  Co.  employees  was  paid  directly 
by  the  Craig  Lumber  Company  and  the  amount  due 
the  Hills-Corbet  Co.  should  be  reduced  by  that 
amount  unless  the  Court  was  right  in  permitting 
W.  W.  Corbet  to  testify  that  in  a  conversation  with 
the  president  of  the  Craig  Lumber  Co.,  the  terms 
of  this  w^ritten  contract  were  varied  by  the  assump- 
tion of  the  Craig  Lumber  Compan}^  to  stand  for  the 
board  of  the  men.  Even  if  that  could  be  done  in 
any  case,  it  was  error  to  allow  it  here  because  no 
such  variation  of  the  contract  was  plead.  The  ap- 
pellees relied  in  their  petition  upon  the  written  con- 
tract under  which,  as  recognized  by  them,  they  were 
liable  for  the  board  of  the  men.  Without  any  plead- 
ing to  put  appellants  upon  notice  of  any  such  pur- 
pose they  were  permitted  at  the  trial  to  testify  to 
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another  and  different  contract,  and  without  any 
opportunity  for  appellants  to  contradict  said  testi- 
mony by  F.  J.  Tromble  if  they  could. 

Respectfully  submitted, 

J.  H.  COBB, 
Counsel  for  the  Appellants. 

I  hereby  certify  that  I  am  one  of  the  counsel  for 
appellants  and  that  in  my  opinion  the  above  and 
foregoing  Petition  for  Rehearing  is  well  founded  in 
point  of  law  and  fact  and  is  not  interposed  for  delay. 

J.  H.  COBB, 
Counsel  for  Petitioners  and  Appellants. 
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Names  and  Addresses  of  Attorneys  of  Record. 

For  Petitioner  and  Appellant: 

GEO.    A.   McGOWAN,    Esq.,    San    Francisco, 

Calif. 

For  Respondent  and  Appellee : 

UNITED  STATES  ATTORNEY,  San  Fran- 
cisco, Calif. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Praecipe  for  Transcript  on  Appeal. 
To  the  Clerk  of  said  Court: 

Sir :  Please  make  up  Transcript  on  Appeal  in  the 
above-entitled  case,  to  be  composed  of  the  following 
papers,  to  wit: 

1.  Petition  for  writ  of  habeas  corpus. 

2.  Order  to  show  cause. 

3.  Demurrer  to  petition. 

4.  Judgment  and  order  sustaining  demurrer  and 

denying    petition,    including    memorandum 
opinion  of  the  Court. 

5.  Notice  of  appeal. 

6.  Petition  for  appeal. 

7.  Assignment  of  errors. 


2  Mon  Singh  vs. 

8.  Order  allowing  petition  for  appeal. 

9.  Stipulation   and   order    regarding    withdrawal 

and   filing   original   immigration   record   in 
Appellate  Court. 

10.  Minute  order  and  stipulation  upon  original  fil- 

ing of  immigration  record. 

11.  Citation  on  appeal,  original  and  copy. 
J2.     Clerk's  certificate. 

Respectfully, 
GEO.  A.  McGOWAN, 
*  Attorney  for  Petitioner  and  Appellant  Herein. 

[Endorsed] :  Filed  Sep.  2,  1920.    W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [1*] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  the  Application  of  MON  SINGH, 
Sometimes  Referred  to  as  MAN  SINGH,  on 
Habeas  Corpus. 

Petition  for  Writ  of  Habeas  Corpus. 
To   the   Honorable   United    States    District   Judge 
Now  Presiding  in  the  Above-entitled  Court: 
It  is  respectfully  shown  by  the  petition  of  the 
undersigned, — 

That  Mon  Singh,  sometimes  referred  to  as  Man 
Singh,  hereinafter  referred  to  as  the  detained,  is 

•Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 


Edward  White.  3. 

■unlawfully  imprisoned,  detained,  confined  and  ren 
strained  of  his  liberty  by  and  under  tbe  order  of 
and  by  the  direction  of  the  Secretary  of  Labor  by 
Edward  White,  Commissioner  of  Immigration  for; 
the  Port  and  District  of  San  Francisco,  at  the  Im- 
migration Station  at  Angel  Island,  County  of  Marin, 
within  the  State  and  Northern  District  of  Cali- 
fornia, Southern  Division  thereof,  and  within  tlie* 
jurisdiction  of  this  Court.  That  the  said  imprison-, 
ment,  detention,  confinement  and  restraint  are  il- 
legal, and  that  the  illegality  thereof  consists  in  this,, 
to  wit: 

That  is  is  claimed  by  the  said  Secretary  and  the  ^ 
said  Commissioner  that  the  detained  is  an  alien  per- 
son who  has  been  found  within  the  United  States. . 
in  violation  of  the  Act  of  Congress  of  the  United. 
States  of  February  5th,  1917,  entitled  an  Act  Reg- 
ulating Immigration  of  Aliens  to,  and  Residence  of 
Aliens   in,   the   United   States,   and   that  the   said 
detained  is  therefore  subject  to  be  taken  into  cus- 
tody and  returned  to  the  country  whence  he  came. 
That     [2]     the  said  Commissioner  now  holds  the 
said  detained  in  his  custody  under  a  warrant  of  de- 
portation issued  by  the   said  Secretary  of  Labor 
upon  the  21st  of  January,  1918,  and  it  is  the  pur-  . 
pose   and  intention   of   the   said   Commissioner   to 
execute  the  said  warrant  of  deportation  by  causing 
the  said  detained  to  be  deported  on  the   steamer 
*^ Nanking,"  sailing  from  the  port  of  San  Francisco 
at  1  o'clock  P.  M.  on  December  10th,  1919;  and  un- 
less this  Court  intervene,  the  said  detained  will  be 
carried  away  from  his  domicile  within  the  United 
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States  and  deprived  of  his  rights  all  as  in  this  peti- 
tion hereinafter  expressly  set  forth. 

Your  petitioner  alleges  upon  his  information  and 
•belief  that  the  said  detained  originally  entered  the 
United  States  at  the  port  of  San  Francisco,  State 
of  California,  on  or  about  the  14th  or  the  15th  day 
of  April,  1910,  he  having  arrived  thereat  upon  the 
S.  S.  ''Manchuria,"  and  that  the  said  detained  has 
continuously  since  said  time  resided  within  the 
United  States  and  has  not  departed  therefrom,  and 
that  he  enjoyed  an  unbroken  and  continuous  resi- 
dence within  the  United  States  of  upwards  of  seven 
years  prior  to  the  issuance  of  the  warrant  of  arrest 
or  the  succeeding  warrant  of  deportation  by  the 
Secretary  of  Labor,  and  that  for  said  reason  the 
said  Secretary  of  Labor  was  without  authority  or 
jurisdiction  to  issue  either  a  warrant  of  arrest 
or  a  warrant  of  deportation  against  this  detained. 

Your  petitioner  further  alleges  upon  his  informa- 
tion and  belief  that  it  is  charged  against  the  said 
detained  that  he  entered  the  United  States  from 
Mexico,  near  Calexico,  California,  without  inspec- 
tion on  or  about  the  first  day  of  November,  1915, 
or  the  seventh  day  of  November,  1915,  and  that  at 
the  time  of  said  entry  he  was  a  person  likely  to  be- 
come a  public  charge,  and  your  petitioner  alleges 
that  a  warrant  of  arrest  was  issued  by  the  [3] 
Secretary  of  Labor  under  the  terms  and  provisions 
of  the  Act  of  Congress  of  February  20th,  1907, 
which  said  warrant  of  arrest  and  the  proceedings 
thereby  initiated  were  pending  at  the  time  of  the 
taking  effect  of  the  Act  of  Congress  of  February 
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5th,  1917,  which  said  Act  is  known  as  the  General 
Immigration  Law,  and  that  under  the  terms  and  - 
provisions  of  the  said  last-mentioned  Act,  and  partic- 
ularly under  the  concluding  provision  of  Section  38  i 
thereof  which  is  as  follows : 

^^  PEG  VIDEO,    FURTHER,    That    nothing 
contained  in  this  act  shall  be  construed  to  af- 
fect any  prosecution,  suit,  action  or  proceed- 
ings brought,  or  any  act,  thing  or  matter,  civil 
or  criminal  done  or  existing  at  the  time  of  the  • 
taking  effect  of  this  act,  except  as  mentioned  !• 
in  the  third  proviso  of  section  nineteen  hereof; 
but  as  to  all  such  prosecutions,  suits,  actions,, 
proceedings,  acts,  things  or  matters,  the  laws 
or  parts  of  laws  repealed  or  amended  by  this  . 
act  are  hereby  continued  in  force  and  effect." 
the  said  Secretary  of  Labor  was  without  statutory; 
authority  to  proceed  against  the  said  detained  ex- 
cepting under  the  terms  and  provisions  of  the  said 
earlier  Immigration  Act  of  February  20th,  1907. 

And  your  petitioner  further  alleges  that  the  said 
Secretary  exceeded  his  statutory  authority  and 
acted  in  violation  thereof,  when  he  caused  to  be 
issued  against  the  said  detained  a  warrant  of  arrest 
and  conducted  a  proceeding  thereunder,  and  finally 
issued  a  warrant  of  deportation  therein  against  the 
said  detained  under  the  terms  and  provisions  of  the 
said  Act  of  Congress  of  February  5th,  1917,  which 
your  petitioner  alleges  was  plainly  in  excess  of  and 
in  violation  of  the  statutory  authority  conferred 
upon  the  said  Secretary  in  said  matters  made  and 
provided. 
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Your  petitioner  further  alleges  upon  Ms  informa- 
tion and  belief  that  the  charge  contained  in  the  said 
warrant  that  there  was  a  likelihood  of  the  said  de- 
tained becoming  a  public  charge  at  the  time  he 
entered  the  United  States  is  a  finding  which,  ac- 
cording to  the  information  and  belief  of  your  peti- 
tioner, is  an  abuse  of  the  discretion  conferred  upon 
the  Secretary  in  such  [4]  matters  in  this,  that 
the  said  detained  has  resided  in  the  United  States 
for  almost  ten  years  last  past,  and  that  he  never 
,upon  any  occasion  or  at  any  time  during  said 
iperiod  has  been  or  become  a  public  charge,  or  is 
there  any  likelihood  of  his  being  or  becoming  a  pub- 
lic charge,  but,  on  the  contrary,  the  said  detained 
has  during  all  of  said  time  been  a  healthy,  able- 
bodied  man,  engaged  in  useful  and  laboring  occupa- 
tions, tending  to  the  development  of  the  agricultural 
resources  of  the  United  States,  and  your  petitioner 
further  alleges  upon  his  information  and  belief  that 
the  said  Secretary  has  made  a  mistake  in  interpre- 
tation of  the  said  statute  in  this  that  he  has  con- 
tended that  if  there  is,  in  his  judgment  or  opinion, 
a  likelihood  of  the  detained  at  some  future  time 
being  arrest  or  involved  in  some  transgression  of 
the  law,  that  he  then  and  in  that  event  may  con- 
clude therefrom  that  the  said  detained  is  hkely  to 
become  a  public  charge.  Your  petitioner  alleges 
that  the  said  construction  of  the  said  statute  by  the 
said  Secretary,  and  the  meaning  placed  thereon  by 
the  said  Secretary  is  outside  of  the  true  meaning 
,of  the  said  statute,  and  hence  is  a  violation  of  the 
discretion  committed  to  the  said  Secretary  and  is  in 
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excess  of  the  statutory   authority  conferred  upon 
him. 

Your  petitioner  further  alleges  upon  his  informa- 
tion and  belief  that  the  charge  contained  in  the  said 
warrant  that  the  said  detained  had  entered  without 
inspection  is  a  finding  which,  according  to  the  in- 
formation and  belief  of  your  petitioner  is  an  abuse 
of  discretion  conferred  upon  the  Secretary  in  such 
matters,  in  this,  that  the  said  detained  has  resided 
in  the  United  States  for  almost  ten  years  last  past, 
and  that  he  has  never,  upon  any  occasion,  or  at  any 
time  during  said  period,  been  out  of  the  territorial 
limits  of  the  mainland  territory  of  the  United     [5] 
States,   and   your   petitioner   alleges   upon  his   in- 
formation and  belief  that  there  is,  as  a  matter  of 
law,  no  legal  or  competent  testimony  supporting  the 
said  allegation  in  the  said  warrant  which  truly  or 
at  all  establishes  the  fact  that  this  said  detained 
ever  left  the  United  States,  or  that  he  entered  or 
re-entered  it   as  specified   in   said  warrant.     That 
there  is  no  legal,  proper  or  other  evidence  which,  as 
a  matter  of  law,  sufficiently  identifies  the  said  de- 
tained as  the  person  referred  to  in  part  of  the  evi- 
dence taken  and  entertained  and  received  by  the 
said  Secretary,  and  therefore  your  petitioner  alleges 
upon  his  information  and  belief  that  the  finding 
and    conclusion    of    the    said    Secretary    that    the 
said  detained  had  entered  the  United  States  on  or 
about  the  first  or  seventh  day  of  November,  1915, 
was  without  any  competent,   proper  or  legal  evi- 
dence to  support  it,  and  is  a  finding  which  is  there- 
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fore  null  and  void  and  in  excess  of  the  power  of 
the  said  Secretary  to  make. 

Your  petitioner  further  alleges  upon  his  informa- 
tion and  belief  that  the  said  Secretary  is  without 
statutory  power  or  authority  to  cause  the  detained 
to  be  deported  away  from  and  out  of  the  United 
States  in  this,  that  the  power  and  authority  of  the 
said  Secretary  is  limited  to  three  years  after  the 
entry  of  the  said  detained,  and  that  the  deportation 
must  be  effected  within  said  time.  Your  petitioner 
alleges  that  the  said  period  of  three  years  having 
long  since  passed  and  expired  without  the  deporta- 
tion having  been  effected,  that  the  said  Secretary 
is  without  statutory  power  or  warrant  in  the  prem- 
ises. 

Your  petitioner  further  alleges  upon  his  informa- 
tion and  belief  that  a  former  application  for  a  peti- 
tion for  a  writ  of  habeas  corpus  was  presented  to 
the  above-entitled  court,  but  that  the  points  herein 
raised  attesting  the  statutory  authority  of  the  said 
Secretary  were  not  therein  presented,  and  are  now 
therefore  [6]  being  urged  before  this  Court  in 
this  proceeding  for  the  first  time. 

That  your  petitioner  has  not  in  his  possession  a 
copy  of  the  record  of  the  proceedings  and  the  evi- 
dence taken  at  the  said  hearing  had  before  the  said 
Secretary,  and  cannot,  for  said  reason,  submit  a 
copy  thereof  with  this  petition,  but  your  petitioner 
stipulates  that  upon  the  production  of  the  original 
immigration  record  by  the  immigration  authorities, 
that  the  same  may  be  submitted  in  evidence  and 
deemed  a  part  and  parcel  of  the  petition  herein. 
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That  the  said  detained  is  now  in  custody  at  the 
Immigration  Station  at  Angel  Island,  having  just 
been  surrendered  into  custody  in  pursuance  of  the 
request  which  had  just  previously  been  communi- 
cated to  him;  and  that  it  is  therefore  impossible 
for  the  said  detained  to  verify  the  said  petition  on 
his  own  behalf,  but  your  petitioner  does  at  the 
special  instance  and  request  of  the  detained  and  as 
the  act  of  the  said  detained,  so  verify  this  petition 
as  his  next  friend. 

Your  petitioner  further  alleges  that  during  the 
continuance  of  the  entire  executive  deportation  pro- 
ceedings hereinabove  referred  to,  the  said  detained 
was  released  upon  bail  by  the  immigration  author- 
ities of  the  United  States  in  the  sum  of  $2,000,  and 
that  he  has  been,  at  the  request  of  the  said  im- 
migration authorities,  surrendered  into  custody  the 
6th  day  of  December,  1919. 

WHEREFORE,  your  petitioner  prays  that  a 
writ  of  habeas  corpus  issue  herein  as  prayed  for, 
directed  to  the  said  Commissioner,  commanding  him 
to  have  the  body  of  the  said  detained,  together 
with  the  time  and  cause  of  his  detention,  before 
your  Honor  at  a  time  and  place  to  be  therein  spec- 
ified, to  the  end  that  the  cause  of  the  detention  of 
the  said  detained  may  be  inquired  into,  and  that  he 
may  be  discharged  from  custody  and  go  hence  with- 
out day;  and  your  petitioner  further  prays  that 
during  the  pendency  of  the  said  matter  the  said 
detained  may  be  released  in  bond  in  the  sum  of 
£7]     $2,000,  as  he  had  been  so  previously  released 
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before  the  immigration  authorities  as  hereinbefore 
set  forth. 

CHARN  SINGH  SODHER. 
GEO.  A.  McGOWAN, 

Attorney  for  Petitioner,  Bank  of  Italy 
Building,  550  Montgomery  Street,  San 
Francisco,  Cal.     [8] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

The  undersigned  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  petitioner  named  in  the  foregoing 
petition ;  that  the  same  has  been  read  and  explained 
to  him,  and  that  he  knows  the  contents  thereof ;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  on  his  in- 
formation and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

CHARN  SINGH  SODHER. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1919. 

HARRY  L.  HORN,     [Seal] 
Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :  Filed  Dec.  9,  1919.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [9] 
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In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  CaUf  ornia,  Southern  Divi- 
sion, First  Division. 

No.  16,738. 

In  the  Matter  of  the  Application  of  MON  SINGH, 
Sometimes  Referred  to  as  MAN  SINGH,  on 
Habeas  Corpus. 

Order  to  Show  Cause. 

Good  cause  appearing  therefor,  and  upon  reading 
the  verified  petition  for  a  writ  of  habeas  corpus  on 
file  herein,  it  is  hereby  ordered  that  Edward  White, 
Commissioner  of  Immigration  for  the  Port  and  Dis- 
trict of  San  Francisco,  appear  before  this  Court 
on  the  13th  day  of  December,  A.  D.  1919,  at  the  hour 
of  10  o'clock  of  said  day,  to  show  cause,  if  any  he 
has,  why  a  writ  of  habeas  corpus  should  not  be 
issued  as  prayed  for ;  and  that  a  copy  of  this  order 
be  served  upon  the  said  Commissioner,  and  a  copy 
of  said  petition  upon  the  United  States  Attorney 
for  this  District. 

It  is  further  ordered  that  the  said  Edward  White, 
Commissioner  of  Immigration  as  aforesaid,  or  who- 
ever, acting  under  the  orders  of  the  said  Commis- 
sioner, or  of  the  Secretary  of  Labor,  shall  have  the 
custody  of  the  said  Mon  Singh,  sometimes  referred 
to  as  Man  Singh,  are  hereby  ordered  and  directed 
to  retain  the  said  person  within  the  custody  of  the 
said  Commissioner  of  Immigration  and  within  the 
jurisdiction  of  this  Court  until  its  further  and  until 
its  final  order  herein. 
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Dated,  San  Francisco,  California,  9th  day  of  De- 
cember, A.  D.  1919. 

FRANK  H.  RUDKIN, 
U.  S.  District  Judge. 

[Endorsed]  :  Filed  Dec.  9,  1919.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [10] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  the  Application  of  MON  SINGH, 
Sometimes  Referred  to  as  MAN  SINGH,  on 
Habeas  Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Now  comes  the  respondent,  Edward  White,  Com- 
missioner of  Immigration,  at  the  port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern  Dis- 
trict of  California,  and  demurs  to  the  petition  for 
a  writ  of  habeas  corpus  in  the  above-entitled  cause, 
and  for  grounds  of  demurrer  alleges: 

I. 

That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 

II. 

That  said  petition  is  insufficient  in  that  the  state- 
ments therein  relative  to  the  record  of  the  testi- 
mony taken  on  the  trial  of  the  said  applicant  are 
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conclusions  of  law  and  not  statements  of  the  ulti- 
mate facts. 

WHEREFORE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

ANNETTE  ABBOTT  ADAMS, 

United  States  Attorney, 
BEN  P.  GEIS, 
Asst.  United  States  Attorney, 
Attorneys  for  Respondent. 

[Endorsed] :  Piled  Dec.  19,  1919.     W.  B.  Malixig, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [11] 


At  a  stated  term  of  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  California, 
Pirst  Division,  held  at  the  courtroom  thereof^ 
in  the  city  and  county  of  San  Prancisco,  State 
of  California,  on  Saturday,  the  thirty-first  day 
of  January,  in  the  year  of  our  Lord,  one  thou- 

'  sand  nine  hundred  and  twenty.  PRESENT: 
The  Honorable  PRANK  H.  RUDKIN,  District 
Judge. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  on  Habeas  Cor- 
pus. 

Minutes  of  Court — January  31,  1920 — Order 

Submitting  Case. 
This  matter  came  on  regularly  this  day  for  hear- 
ing on  order  to  show  cause  and  demurrer  to  peti- 
tion.    After  hearing  the  respective  attorneys  here- 
in, the  Court  ordered  that  said  matter  be  submitted 
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on  records  and  points  and  authorities  to  be  filed  by 
petitioner  in  five  (5)  days.     [12] 


At  a  stated  term  of  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  California, 
First  Division,  held  at  the  courtroom  thereof, 
in  the  city  and  county  of  San  Francisco,  State 
*  of  California,  on  Tuesday,  the  tenth  day 
of  February,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twenty.  PRESENT: 
,     The  Honorable  FRANK  H.  RUDKIN,  Judge. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  on  Habeas  Cor- 
pus. 

«    ■  , 

Minutes  of  Court— February  10,  1920— Order 
Sustaining  Demurrer,  etc. 
-  Pursuant  to  opinion  this  day  filed,  it  is  ordered 
that  the  demurrer  to  the  petition  for  a  writ  of 
ha^beas  corpus  herein  be  and  the  same  is  hereby  sus- 
tained and  the  said  petition  be  and  the  same  is  here- 
by dismissed.     [13] 
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In  the  Southern  Division  of  the  United  States  Disr; 
trict  Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

ORDER  SUSTAINING  DEMURRER  TO  PETI- 
TION FOR  WRIT  OF  HABEAS  CORPUS.  ^ 

GEORGE  A.  McGOWAN,  Esq.,  Attorney  for  Peti- 
tioner. 

ANNETTE  ABBOTT  ADAMS,  United  States  At-. 
torney,  and  BEN.  F.  GEIS,  Esq.,  Assistant 
United  States  Attorney,  Attorneys .  for  Re- 
spondent. 

Memorandum. 
RUDKIN,  District  Judge.  , 

On  the  21st  day  of  January,  1918,  the  Assistant 
Secretary  of  Labor  issued  his  warrant,  reciting  tha-t, 
the  petitioner  had  been  found  in  the  United  States; 
in  violation  of  the  Immigration  Act  of  February  5, 
1917,  to  wit:  ^'That  he  was  a  person  likely  to  be- 
come a  public  charge  at  the  time  of  his  entry  into 
the  United  States;  and  that  he  entered  the  United 
States  by  land  at  a  place  other  than  a  designated 
port  of  entry  for  aliens,"  and  directing  that  he  be 
deported  and  returned  to  India,  the  country  whence 
he  came.  The  petitioner  has  filed  an  application 
for  a  writ  of  habeas  corpus  claiming  that  the  hear- 
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ing  awarded  him  by  the  Department  was  unfair  and 
raising  other  questions  which  will  be  referred  to 
presently.  The  finding  of  the  Department  that 
the  petitioner  entered  the  United  States  in  the  year 
1915  from  the  Republic  of  Mexico  by  land  at  a 
place  other  than  one  designated  as  a  port  of  entry 
is  supported  by  competent  testimony  and  beyond 
this  the  Court  is  not  at  liberty  to  review  that  find- 
ing. In  determining  the  character  of  the  entry  it 
matters  little  whether  we  look  to  the  act  of  Feb- 
ruary 20,  1907,  [14]  or  to  the  act  of  February  5, 
1917,  because  the  provisions  of  the  two  acts  are  sub- 
stantially the  same.  See  section  36  of  the  act 
of  1907  and  section  19  of  the  act  of  1917.  And  if 
the  petitioner  entered  the  United  States  unlawfully, 
it  matters  little  whether  he  is  deported  under  the 
act  of  1917  or  the  act  of  1907,  because  the  procedure 
for  the  deportation  is  the  same  under  both  acts. 
The  demurrer  will  therefore  be  sustained  and  the 
petition  dismissed.  Let  an  order  be  entered  accord- 
ingly. 

February  10th,  1920. 

[Endorsed] :  Feb.  10,  1920.    W.  B.  Maling,  Clerk. 
By  C.  M.  Taylor,  Deputy  Clerk.     [15] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus,  ,  . 

Notice  of  Appeal. 
To  the  Clerk  of  the  Above-entitled  Court,  and  to' 
ANNETTE  ABBOTT  ADAMS,  United  States 
Attorney,     and     BEN.     P.     GEIS,     Assistant 
United  States  Attorney  for  the  Northern  Dis- 
trict of  California: 
You  and  each  of  you  will  please  take  notice  that' 
Mon  Singh,  sometimes  referred  to  as  Man  Singh, 
the  detained  and  petitioner  herein,  does  hereby  ap- 
peal to  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit  from  the  order  and' 
judgment  made  and  entered  herein  on  the  10th  day 
of  February,  1920,   sustaining  the   demurrer,   and 
denying  the  petition  for  a  writ  of  habeas  corpus 
filed  herein  and  dismissing  the  same. 

Dated,  San  Ftancisco,  California,  February  21st, 
1920. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner,   Detained  and  Appellant 
Herein.     [16] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia,  First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Petition  for  Appeal. 

Comes  now  Mon  Singh,  sometimes  referred  to  as 
Man  Singh,  the  detained  and  petitioner,  who  is  the 
appellant  herein,  and  says: 

That  on  the  10th  day  of  February,  1920,  the  above- 
entitled  Court  made  and  entered  its  order  and 
judgment  herein,  sustaining  the  demurrer  and 
denying  the  petition  for  a  writ  of  habeas  corpus 
filed  herein  and  dismissing  the  same,  in  which  said 
order  and  judgment  certain  errors  are  made  to  the 
prejudice  of  the  appellant  herein,  all  of  which  will 
more  fully  appear  from  the  assignment  of  errors 
filed  herein. 

Wherefore,  this  appellant  prays  that  an  appeal 
may  be  granted  in  his  behalf  to  the  Circuit  Court 
of  Appeals  of  the  United  States  for  the  Ninth  Cir- 
cuit for  a  correction  of  the  errors  so  complained  of, 
and  further  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in  the  above-entitled  cause  as 
shown  by  the  praecipe,  duly  authenticated,  may  be 
sent  and  transmitted  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 
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It  is  further  prayed  that  during  the  pendency  of 
the  said  appeal  that  the  said  Mon  Singh,  sometimes 
referred  to  as  Man  Singh,  may  retain  his  liberty 
and  remain  at  large  under  the  order  heretofore 
made  herein,  provided  that  he  remain  within  the 
State  of  California,  and  render  himself  in  execu- 
tion of  whatever  judgment  [17]  is  finally  en- 
tered herein. 

Dated:  San  Francisco,  California,  February  21st, 
1920. 

GEO  A.  McGOWAN, 
Attorney  for  Petitioner,  Detained   and  Appellant 
Herein.     [18] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division,  First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometmies  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Assignment  of  Errors. 
Comes  now  Mon  Singh,  sometimes  referred  to  as 
Man  Singh,  the  detained  and  petitioner  herein,  and 
appellant  herein,  by  his  attorney,  George  A.  Mc- 
Gowan,  Esquire,  in  connection  with  his  petition  for 
a  hearing  herein,  and  assigns  the  following  errors 
which  he  avers  occurred  upon  the  trial  or  hearing 
of  the  above-entitled  cause,  and  upon  which  he  will 
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rely  upon  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  wit: 

FIRST:  That  the  Court  erred  in  denying  the 
petition  for  a  writ  of  habeas  corpus  herein. 

SECOND:  That  the  Court  erred  in  not  holding 
that  it  had  jurisdiction  to  issue  a  writ  of  habeas 
corpus,  as  prayed  for  in  the  petition  herein. 

THIRD:  That  the  Court  erred  in  not  holding 
that  the  allegations  contained  in  the  petition  herein 
for  a  writ  of  habeas  corpus  were  sufficient  in  law 
to  justif}^  the  granting  and  issuing  of  a  writ  of 
habeas  corpus,  as  prayed  for  in  the  said  petition. 

FOURTH:  That  the  Court  erred  in  holding  that 
there  was  sufficient  or  any  evidence  submitted  be- 
fore the  Secretary  of  Labor  to  show  that  there  was 
a  likelihood  of  the  petitioner  and  appellant,  Mon 
Singh,  sometimes  referred  to  as  Man  Singh,  becom- 
ing a  public  charge  at  the  time  of  his  entry  into 
the  United  States  within  the  meaning  and  as  the 
said  term  is  used  in  the  general  immigration  law. 
[19] 

FIFTH:  That  the  Court  erred  in  holding  that 
there  was  sufficient  or  any  evidence  submitted  be- 
fore the  Secretary  of  Labor  to  show  that  the  peti- 
tioner and  appellant,  Mon  Singh,  sometimes  re- 
ferred to  as  Man  Singh,  entered  the  United  States 
by  land  at  a  place  other  than  a  designated  port  of 
entry  for  aliens. 

SIXTH:  That  the  Court  erred  in  holding  that 
the  Secretary  of  Labor  had  jurisdiction  to  deport 
for  a  violation  of  the  General  Immigration  Act  of 
February  20th,  1907,  under  the  authority  conferred 
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upon  him  by  the  General  Immigration  Law  of  Feb- 
ruary 5th,  1917. 

WHEREFORE,  the  appellant  prays  that  the 
judgment  and  order  of  the  United  States  District 
Court,  in  and  for  the  Northern  District  of  the  State 
of  California,  Southern  Division,  Division  No.  1, 
made  and  entered  herein,  in  the  office  of  the  Clerk 
of  said  Court  on  the  10th  day  of  February,  1920, 
sustaining  the  demurrer  and  denying  the  petition 
for  a  writ  of  habeas  corpus  filed  herein  and  dismiss- 
ing the  same  be  reversed,  and  that  this  cause  be 
remitted  to  the  said  lower  Court  with  instructions 
to  discharge  the  said  Mon  Singh,  sometimes  re- 
ferred to  as  Man  Singh,  from  custody,  or  grant  him 
a  new  trial  before  the  lower  court,  by  directing 
the  issuance  of  a  writ  of  habeas  corpus,  as  prayed 
for  in  the  said  petition. 

Dated:  San  Francisco,  California,  February  21st, 
1920. 

GEO.  A.  McGOWAN, 
Attorney  for  Appellant. 

Service  of  the  within  notice  of  appeal,  petition 
for  the  allowance  of  an  appeal  and  assignment  of 
errors,  together  with  the  receipt  of  a  copy  of  each 
thereof,  is  hereby  admitted  this  21st  day  of  Feb- 
ruary, 1920. 

ANNETTE  ABBOTT  ADAMS, 
United  States  Attorney,  the  Attorney  for  Respond- 
ent Herein. 

[Endorsed] :  Filed  Feb.  21,  1920.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [20] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Order  Allowing  Petition  for  Appeal. 

On  this  21st  day  of  February,  1920,  comes  Mon 
Singh,  sometimes  referred  to  as  Man  Singh,  the 
detained  and  petitioner  herein,  and  appellant  here- 
in, by  his  attorney,  George  A.  McGowan,  Esquire, 
and  having  previously  filed  herein,  did  present  to 
this  Court  his  petition  praying  for  the  allowance 
of  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  the  order  and 
judgment  made  and  entered  herein  on  the  10th  day 
of  February,  1920,  sustaining  the  demurrer,  and 
denying  the  petition  for  a  writ  of  habeas  corpus 
filed  herein  and  dismissing  the  same,  intended  to  be 
urged  and  prosecuted  by  him,  and  praying  also 
that  a  transcript  of  the  record  and  proceedings  and 
papers  upon  which  the  judgment  herein  was  ren- 
dered, duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  in  the  premises  as  may 
seem  proper. 

IN  CONSIDERATION  WHEREOF,  this  Hon- 
orable Court  does  hereby  allow  the  appeal  herein 
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prayed  for,  and  orders  and  directs  that  the  execu- 
tion of  the  warrant  of  deportation  made  by  the 
Secretary  of  Labor  be  stayed  pending  a  hearing 
of  the  said  case  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  it  is  further 
ordered  that  the  said  Mon  Singh,  sometimes  re- 
ferred to  as  Man  Singh,  may  retain  his  liberty  and 
remain  at  large  under  the  order  [21]  heretofore 
made  herein,  provided  that  he  remain  within  the 
State  of  California  and  render  himself  in  execution 
of  whatever  judgment  is  finally  entered  herein. 
Dated:  San  Francisco,  Cal.,  February  21st,  1920. 

FRANK   H.   RUDKIN, 
United  States  District  Judge. 

Service  of  the  within  order  allowing  appeal  here- 
in and  receipt  of  a  copy  thereof  is  hereby  admitted 
this  21st  day  of  February,  1920. 

ANNETTE  ABBOTT  ADAMS, 
United  States  Attorney,  the  Attorney  for  the  Re- 
spondent Herein, 

[Endorsed] :  Filed  Feb.  21,  1920.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [22] 


Citation  on  Appeal  (Copy). 

UNITED   STATES   OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  EDWARD 
WHITE,  Commissioner  of  Immigration,  Port 
of  San  Francisco,  and  to  F.  M.  SILVA,  His 
Attorney,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  clerk's 
office  of  the  Southern  Division  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
wherein  Mon  Singh,  sometimes  referred  to  as  Man 
Singh,  is  appellant,  and  you  are  appellee,  to  show 
cause,  if  any  there  be,  why  the  decree  rendered 
against  the  said  appellant,  as  in  the  said  order  al- 
lowing appeal  mentioned,  should  not  be  corrected, 
any  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  WM.  H.  SAW- 
TELLE,  United  States  District  Judge  sitting  by 
assignment  in  the  Northern  District  of  California 
this  7th  day  of  August,  A.  D.  1920. 

WM.  H.  iSAWTELLE, 
United  States  District  Judge. 
Service  of  the  within  citation  on  appeal  and  re- 
ceipt of  a  copy  thereof  is  hereby  admitted  this  7th 
day  of  August,  1920. 

PRANK  M.  SILVA, 
United  States  Attorney. 
Acknowledgment  is  hereby  made  that  a  copy  of 
the  within  citation   on  appeal  has  been  this   day 
lodged  with  this  office. 

W.  B.  MALING, 
Clerk  U.   S.  District  Court,  Northern  District  of 
Cal. 

By  C.  W.  Calbreath. 

Deputy. 
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[Endorsed] :  Filed  Aug.  7,  1920.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [23] 


At  a  stated  term  of  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  California, 
First  Division,  held  at  the  courtroom  thereof, 
in  the  City  and  County  of  San  Francisco,  State 
of  California,  on  Saturday,  the  25th  day  of 
September,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twenty.  PRESENT: 
The  Honorable  MAURICE  T.  DOOLING, 
Judge. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Known 
as  MAN  SINGH,  on  Habeas  Corpus. 

Minutes  of  Court^September  25,  1920— Order 
Regarding  Filing  of  Immigration  Record. 

On  motion  of  Geo.  A.  McGOWAN,  Esquire,  at- 
torney for  petitioner  and  detained  herein,  and  upon 
his  presenting  the  Immigration  Record  in  connec- 
tion with  the  detained  herein,  it  is  ordered  that  the 
same  be  filed  nunc  pro  tune  as  of  January  31st^ 
1920,  and  that  the  same  be  considered  as  a  part  of 
the  original  petition  on  file  herein.     [24] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Stipulation  and  Order  Respeotingi  Withdrawal  of 

Imjnigration  Record. 
IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  attorney  for  the 
petition  and  appellant  and  the  attorney  for  the 
respondent  and  appellee  herein,  that  the  original 
Immigration  Record  in  evidence  and  considered  as 
part  and  parcel  of  the  petition  for  a  writ  of  habeas 
corpus  upon  the  hearing  of  the  demurrer  may  be 
withdrawn  from  the  files  of  the  clerk  of  this  court 
and  filed  with  the  clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  there 
to  be  considered  as  part  and  parcel  of  the  record  on 
appeal  in  the  above-entitled  case  with  the  same 
force  and  effect  as  if  embodied  in  the  transcript  of 
the  record  and  so  certified  to  by  the  clerk  of  this 
court. 

Dated:  San  Francisco,  Cal.,  September  2d,  1920. 

GEO.  A.  McGOWAN, 
Attorney  for  Petitioner  and  Appellant. 
PRANK  M.   SILVA, 
United  States  Attorney, 
Attorney  for  Respondent  and  Appellee. 
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ORDER. 

Upon  reading  and  filing  the  foregoing  stipulation^ 
it  is  hereby  ordered  that  the  said  immigration  rec- 
ord therein  referred  to  may  be  withdrawn  from  the 
files  of  the  clerk  of  this  court,  and  filed  in  the  office 
of  the  clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  said  withdrawal  ta 
be  made  at  the  time  the  record  on  appeal  herein  is^ 
certified  to  by  the  [25]  clerk  of  this  court  and 
transmitted  to  the  clerk  of  the  said  Appellate  Court. 

Dated:  September  2d,  1920. 

M.  T.  DOOLING, 
U.  S.  District  Judge. 

[Endorsed] :  Filed  Sep.  2,  1920.  W.  B.  Maling, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [26] 


Certificate  of  Clerk  XJ.  S.  District  Court  to  Transcript 

on  Appeal. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  26 
pages,  numbered  from  1  to  26,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  certain  records 
and  proceedings,  in  the  Matter  of  Mon  Singh,  etc.,; 
on  Habeas  Corpus,  No.  16,738,  as  the  same  now 
remain  on  file  and  of  record  in  this  office;  said 
transcript  having  been  prepared  pursuant  to  and 
in  accordance  with  the  praecipe  for  transcript  on 
appeal  (copy  of  which  is  embodied  herein),  and  the 
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instructions  of  the  attorney  for  petitioner  and  ap- 
pellant herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  eight  dollars  and  twenty  cents  ($8.20),  and 
that  the  same  has  been  paid  to  me  by  the  attorney 
for  petitioner  herein. 

Annexed  hereto  is  the  original  citation  on  appeal 
issued  herein  (page  28). 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  27th  day  of  September,  A.  D.  1920. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk.     [27] 


Citation  on  Appeal  (Original). 

UNITED  STATES  OP  AMERICA,— ss. 

The  President  of  the  United  States,  to  EDWARD 
WHITE,  Commissioner  of  Immigration,  Port 
of  San  Francisco,  and  to  P.  M.  SILVA,  His 
Attorney,  GREETING; 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Prancisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  clerk's 
office  of  the  Southern  Division,  United  States  Dis- 
trict Court,  for  the  Northern  District  of  California, 
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wherein  Mon  Singh,  sometimes  referred  to  as  Man 
Singh,  is  appellant,  and  you  are  appellee,  to  show 
<3ause,  if  any  there  be,  why  the  decree  rendered 
against  the  said  appellant,  as  in  the  said  order  al- 
lowing appeal  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  WM.  H.  SAW- 
TELLE,  United  States  District  Judge,  sitting  by 
assignment  in  the  Northern  District  of  California, 
this  7th  day  of  August,  A.  D.  1920. 

WM.  H.  SAWTELLE, 
United  States  District  Judge.     [28] 
Service  of  the  within  citation  on  appeal  and  re- 
ceipt of  a  copy  thereof  is  hereby  admitted  this  7th 
day  of  August,  1920. 

PEANK  M.   SILVA, 
United  States  Attorney. 

Acknowledgment  is  hereby  made  that  a  copy  of 
the  within   citation  on  appeal  has  been  this  day 
lodged  with  this  office. 
Dated:  August  — ,  1920. 

W.  B.  MALING, 
Clerk  U.   S.  District  Court,  Northern  District  of 
Cal. 

By  C.  W.  Calbreath, 

Deputy. 

[Endorsed] :  No.  16,738.  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division.  Mon  Singh,  Sometimes  Re- 
ferred to   as  Man   Singh,   Appellant,   vs.   Edward 
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White,  Commissioner  of  Immigration,  Port  of  S.  F. 
Citation  on  Appeal.  Filed  Aug.  7,  1920.  W.  B. 
vMaling,  Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk. 


[Endorsed]:  No.  3577.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mon 
Singh,  Sometimes  Referred  to  as  Man  Singh,  Ap- 
pellant, vs.  Edward  White,  as  Commissioner  of  Im- 
^migration,  Port  of  San  Francisco,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  Southern 
Division  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  First  Division. 
Filed  September  27,  1920. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  16,738. 

In  the  Matter  of  MON  SINGH,  Sometimes  Re- 
ferred to  as  MAN  SINGH,  on  Habeas 
Corpus. 

Order  Extending  Time  Thirty  Days  from  September 
2,  1920,  to  File  Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  and  upon  motion 
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of  Geo.  A.  McGowan,  Esq.,  attorney  for  the  peti- 
tioner and  appellant  herein, — 

IT  IS  HEREBY  ORDERED  that  the  time  with- 
in which  the  above-entitled  case  may  be  docketed 
in  the  office  of  the  clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  may  be 
and  the  same  hereby  is  extended  for  a  period  of 
thirty  (30)  days  from  and  after  the  date  hereof. 

Dated,  San  Francisco,  Cal.,  September  2,  A.  D. 
1920. 

W.  H.  HUNT, 
Judge  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
Service  of  the  within  order  and  receipt  of  a  copy 
thereof  is  hereby  admitted  this  2d  day  of  Sept., 
1920. 

FRANK  M.  SILVA, 
U.  S.  Atty. 

[Endorsed]:  No.  16,738.  In  the  Southern  Divi- 
sion of  the  United  States  District  Court  for  the 
Northern  District  of  California,  First  Division.  In 
the  Matter  of  Mon  Singh,  Sometimes  Referred  to  as 
Man  Singh,  on  Habeas  Corpus.  Order  Extending 
Time  to  Docket  Case. 

No.  3577.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Sep.  2,  1920. 
F.  D.  Monckton,  Clerk.  Refiled  Sep.  27,  1920.  F. 
D.  Monckton,  Clerk. 
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STATEMENT  OP  THE  CASE. 

Man  Singh,  the  appellant  herein,  was  arrested  on 
a  warrant  issued  by  the  Secretary  of  Labor  dated 
September  18,  1917,  charging  ^^that  he  was  a  person 
likely  to  become  a  public  charge  at  the  time  of  his 
entry  into  the  United  States,  and  that  he  entered 
without  inspection,"  on  or  about  the  1st  day  of  No- 
vember, 1915.    (Exhibit  A,  page  38). 

He  was  given  hearings  under  said  warrant  (Ex- 
hibit A,  pages  79-50)  at  which  hearings  he  was  at  all 
times  represented  by  counsel,  who  filed  a  brief  on  his 
behalf.  (Exhibit  A,  page  95).  After  a  careful  re- 
view of  the  evidence  (Exhibit  A,  pages  104-99)  the 


Secretary  of  Labor  issued  a  warrant  of  deportation 
(Exhibit  A,  page  108)  dated  January  21,  1918,  in 
which  he  found  from  proofs  submitted  to  him  that 
said  Man  Singh  entered  the  United  States  near  the 
Port  of  Calexico,  California,  on  or  about  the  1st  day 
of  November,  1915,  and  has  been  found  in  the  United 
States  in  violation  of  the  Immigration  Act  of  Feb- 
ruary 5,  1917,  to  wit: 

^^That  he  was  a  person  likely  to  become  a  pub- 
lic charge  at  the  time  of  his  entry  into  the 
United  States;  and  that  he  entered  the  United 
States  by  land  at  a  place  other  than  a  desig- 
nated port  of  entry  for  aliens." 

Thereafter,  to  wit,  April  5,  1918,  said  Man  Singh 
was  delivered  into  the  custody  of  Edward  White, 
Commissioner  of  Immigration  at  the  Port  of  San 
Francisco,  for  deportation  pursuant  to  said  warrant. 

Thereafter,  on  April  5,  1918,  a  petition  for  writ  of 
habeas  corpus.  No.  16365,  was  filed  in  the  Southern 
Division  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  First  Division,  to 
which  a  demurrer  was  interposed  and  filed  on  April 
27,  1918,  and  on  September  19,  1918,  an  order  sus- 
taining said  demurrer  and  denying  the  writ  was 
filed  therein. 

Thereafter,  to  wit:  on  October  3,  1918,  an  order 
allowing  an  appeal  to  this  Court  was  signed  by  the 
Judge  of  the  Court  Below,  which  said  appeal  was,  by 
stipulation  of  the  parties  and  their  attorneys,  dis- 
missed and  the  appellant  surrendered  to  the  said 
Commissioner  of  Immigration  for  deportation. 


Thereafter,  to  wit:  December  9,  1919,  a  new  peti- 
tion for  writ  of  habeas  corpus,  No.  16738,  was  filed 
in  the  aforesaid  District  Court,  to  which  a  de- 
murrer was  interposed  and  filed  December  19,  1919, 
and  on  February  10,  1920,  an  order  sustaining  the 
demurrer  and  dismissing  the  petition  was  filed  there- 
in. It  is  from  said  order  and  judgment  sustaining 
the  demurrer  and  dismissing  the  petition  that  this 
appeal  is  taken. 

AEGUMENT. 

Counsel  for  appellant  discusses  three  points  in  the 
brief  filed  in  this  case. 

The  first  point  raised  is  that  when  a  proceeding 
has  been  commenced  under  the  Act  of  February  20, 
1907,  and  is  pending  when  the  act  of  February  5, 
1917,  is  passed,  that  the  Immigration  authorities  are 
prohibited  by  Section  38  of  the  last  mentioned  act 
from  instituting  proceedings  under  said  act. 

On  November  20,  1915,  the  Secretary  of  Labor  is- 
sued his  warrant.  No.  53991/80,  under  the  Immigra- 
tion Act  of  February  20,  1907,  for  the  arrest  of  one 
Man  Singh  charging  ^Hhat  he  entered  in  violation 
of  Section  36  of  said  Act"  (Eule  13)  (Exhibit  A, 
page  3).  Said  warrant  was  based  on  the  testimony 
of  Dovan  Singh,  alias  Pahn  Singh,  who  testified  that 
he  had  been  smuggled  into  the  United  States,  together 
with  others,  from  Mexico  by  said  Man  Singh,  on  or 
about  the  1st  day  of  November,  1915.  (Exhibit  A, 
page  5). 

It  further  appears  that  said  Man  Singh  and  one 


Boota,  alias  Gulam  Rosool,  were  later  indicted  in  two 
separate  indictments  by  a  Federal  Grand  Jury  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California.  (Exhibit  A,  page  7.).  That  said 
Man  Singh  was  not  brought  to  trial  on  said  indict- 
ments because  he  was  a  fugitive  from  justice,  and  the 
witnesses,  Dovan  Singh  and  Harman  Singh,  had 
been  deported  before  his  arrest  at  Payson,  Utah,  in 
September,  1917.     (Exhibit  A,  page  102). 

It  further  appears  that  the  aforesaid  warrant  was 
returned  to  the  Bureau  of  Immigration  at  Wash- 
ington, D.  C,  June  25,  1917,  the  alien  not  having 
been  arrested  thereunder.     (Exhibit  A,  page  33). 

Thereafter,  on  September  6,  1917,  Inspector 
Plumley  of  the  Salt  Lake  office,  having  located  Man 
Singh  at  Payson,  Utah,  requested  that  the  aforesaid 
warrant  of  arrest  be  revived  (Exhibit  A,  page  36) 
and  thereafter,  on  September  18,  1917,  a  new  war- 
rant was  issued  for  the  arrest  of  said  Man  Singh. 
(Exhibit  A,  page  38.)  It  was  under  this  last  named 
warrant  that  the  present  proceedings,  resulting  in 
the  issuance  of  the  warrant  and  order  of  deportation 
(Exhibit  A,  page  108)  were  had. 

During  all  these  proceedings  (Exhibit  A,  pages 
79-50)  the  said  Man  Singh  was  at  all  times  repre- 
sented by  counsel,  who  filed  a  brief  in  his  behalf 
(Exhibit  A,  page  95). 

Inspector  Plumley,  in  his  report,  summarizes  the 
evidence  in  the  case  and  recommends  deportation 
(Exhibit  A,  page  87)  and  the  Secretary  of  Labor, 


after  a  careful  review  of  all  the  evidence  (Exhibit 
A,  page  102)  ordered  the  alien's  deportation  to  India 
(Exhibit  A,  page  103). 

The  last  proviso  of  Section  38  of  the  Act  of  Feb- 
ruary 5,  1917,  cited  by  counsel  for  petitioner,  pro- 
vides as  follows: 

^^  PROVIDED  FURTHER,  that  nothing  con- 
tained in  this  Act  shall  be  construed  to  affect 
any  prosecution,  suit,  action  or  proceedings 
brought,  or  any  act,  thing  or  matter,  civil  or 
criminal,  done  or  existing,  at  the  time  of  the 
taking  effect  of  this  Act,  except  as  mentioned 
in  the  third  proviso  of  Section  19  hereof:  but 
as  to  all  such  prosecutions,  suits,  actions,  pro- 
ceedings, acts,  things  or  matters,  the  laws  or 
parts  of  laws,  repealed  or  amended  by  this 
Act,  are  hereb}^  continued  in  force  and  effect. ' ' 

The  third  proviso  of  said  Section  19  is  as  follows : 

^^  PROVIDED  FURTHER,  that  the  provi- 
sions of  this  Section,  with  the  exceptions  here- 
inbefore noted,  shall  be  applicable  to  the  classes 
of  aliens  therein  mentioned,  irrespective  of  the 
time  of  their  entry  into  the  United  States." 

Said  Section  19  further  provides  as  follows: 

^^That  at  any  time,  within  five  years  after 
entry  any  alien  who,  at  the  time  of  entry  was  a 
member  of  one  or  more  of  the  classes  excluded 
by  law;  ***  at  any  time  within  three  years  after 
entry,  any  alien  who  shall  have  entered  the 
United  States  by  water,  at  any  time  or  place 
other  than  as  designated  by  Immigration  of- 
ficials, or  by  land  at  any  place  other  than  one 
designated  as  a  port  of  entry  for  aliens  by  the 


Commissioner  General  of  Immigration,  or  at 
any  time  not  designated  by  Immigration  officials, 
or  who  enters  without  inspection,  shall,  upon  the 
warrant  of  the  Secretary  of  Labor,  be  taken  into 
custody  and  deported  ***." 

It  is  the  Government's  contention  that  the  last 
proviso  in  Section  38  has  no  application  to  any  of 
the  classes  of  aliens  subject  to  arrest  and  deporta- 
tion under  the  provisions  of  said  Section  19  by  rea- 
son of  the  exception  contained  in  said  proviso, 
to  wit : 

''Except  as  mentioned  in  the  third  proviso  of 
Section  19  hereof." 

It  will  be  noted  that  Man  Singh  entered  the 
United  States  without  inspection  on  or  about  No- 
vember 1,  1915,  and  was  given  his  first  hearing  at 
Payson,  Utah,  October  5,  1917  (Exhibit  A,  page  79) 
and  that  neither  the  three-year  period  nor  the  five- 
year  period  had  elapsed  since  his  unlawful  entry. 

This  Court  has  already  held,  in  the  case  of  Ng 
Fung  Ho,  et  al,  vs.  White,  266  Fed.  765,  that  said 
Section  19  is  retroactive  and  that  an  alien  who  en- 
tered the  United  States  before  the  passage  of  said 
act  may  be  deported  under  that  act  if  proceedings 
are  instituted  within  the  time  limits  stated  therein. 

WAS  MAN  SINGH  A  PERSON  LIKELY 
TO  BECOME  A  PUBLIC  CHARGE  AT  THE 
TIME  OF  HIS  ENTRY  INTO  THE  UNITED 
STATES  ? 

It  is  true  that  there  are  decisions  holding  that  the 
term  ^'public  charge"  is  to  be  applied  only  to  those 


who  are  suffering  from  some  physical  disability  of 
such  a  character  as  to  prevent  their  earning  a  liveli- 
hood. In  the  present  case,  however,  the  record 
shows  that  Man  Singh  entered  the  United  States 
from  Mexico  without  inspection  on  or  about  No- 
vember 1,  1915;  that  at  that  time  he  smuggled  into 
the  United  States  several  other  aliens,  and  that  he 
was  later  indicted  for  violations  of  Section  37  of  the 
Criminal  Code  and  Section  8  of  the  Act  of  February 
5,  1917.  Having  thus  violated  the  provisions  of  both 
the  Immigration  Laws  and  the  Criminal  Code,  he 
became  a  person  likely  to  become  a  public  charge, 
being  subject  to  arrest  and  deportation  at  the  ex- 
pense of  the  Government,  and  to  a  criminal  prose^ 
cution  and  imprisonment  under  said  indictments. 
However,  whether  or  not  he  was  a  person  likely  to 
become  a  public  charge  at  the  time  of  his  entry  is 
immaterial,  as  that  is  only  one  of  the  grounds  upon 
which  his  deportation  was  ordered.  The  fact  still 
remains  that  he  did  enter  without  inspection,  which 
of  itself  is  sufficient  grounds  for  his  deportation. 

DOES  THE  EECOED  CONTAIN  ANY 
COMPETENT  OR  SUFFICIENT  EVI- 
DENCE OF  MAN  SINGH'S  ENTRY  WITH- 
OUT INSPECTION  AND  IS  HIS  IDENT- 
IFICATION AS  THE  PERSON  MEN- 
TIONED IN  THE  WARRANT  SUFFI- 
CIENT ? 

On  page  5   of  the   record,   we   have   the   sworn 
testimony  of  Dovan  Singh  that  he  and  Takur  Sing 
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were  smuggled  into  the  United  States  from  Mexico 
by  Man  Singh  November  7,  1915,  and  describing 
in  detail  the  method  and  manner  of  their  sur- 
reptitious entry.  It  further  appears  that  Boota 
Singh,  alias  Gulam  Rosool,  who  was  jointly  in- 
dicted with  Man  Singh  was  deported  to  India  Feb- 
ruary 21,  1917,  after  having  served  a  term  of  im- 
prisonment on  a  charge  of  smuggling  aliens  into 
this  country,  and  that  the  aliens,  Dovan  Singh  and 
Harman  Singh,  were  deported  to  Mexico  instead  of 
India,  the  deportation  of  the  two  last  having  been 
stayed  that  they  might  appear  as  witnesses  against 
Man  Singh,  who  was  then  a  fugitive  from  justice, 
if  arrested.     (Exhibit  A,  page  102). 

AS  TO  IDENTIFICATION. 

It  is  true  that  the  Immigration  record  in  this 
case,  which  is  on  file  as  respondent's  ^'Exhibit  A," 
does  not  show  any  positive  or  absolute  identifica- 
tion of  the  alien  under  arrest  being  the  Man  Singh 
referred  to  in  the  testimony  of  Dovan  Singh.  The 
alien  at  first  refused  to  have  his  photograph  taken, 
but  this  objection  was  later  withdrawn,  but  before 
said  photograph  was  taken  the  alien  withdrew  his 
consent  thereto  and  it  was  not  until  after  it  became 
necessary  to  supply  a  photograph  of  the  alien  to  be 
attached  to  his  passport,  which  he  was  obliged  to 
have  from  the  British  Consulate  in  San  Francisco 
before  he  could  be  deported,  that  any  photograph 
was  furnished,  and  this  photograph  was  not  fur- 
nished until  long  after  the  decision  rendered  in  this 


case  by  the  Secretary  of  Labor,  and,  therefore,  does 
not  appear  in  respondent's  ^'Exhibit  A." 

However,  the  Man  Singh  under  arrest  answers  to 
the  description  given  by  Dovan  Singh  of  the  person 
known  to  him  as  Man  Singh,  who  was  responsible 
for  bringing  him  into  the  United  States. 

Since  the  warrant  of  deportation  was  issued, 
Man  Singh  has  admitted  his  identity  and  furnished 
photographs  of  himself  which  have  been  identified, 
as  appears  from  the  following  copies  of  corre- 
spondence now  on  file  with  the  Commissioner  of 
Immigration  at  San  Francisco,  California,  which 
correspondence  is  open  to  the  inspection  of  this 
Honorable  Court  should  it  so  desire. 

^^U.  S.  DEPARTMENT  OF  LABOR, 
Immigration  Service. 

In  answering  refer  to 
No.  12020/2589 

Office  of  the  Commissioner 
Angel  Island  Station 
via  Ferry  Post  Office 
San  Francisco,  Cal. 

Jan.  29,  1918. 
Inspector  in  Charge, 

U.  S.  Immigration  Service, 

Denver,  Colorado. 

Copy  of  warrant  of  deportation  No.  53991/80, 
directing  the  deportation  to  India  of  Rom 
(or  Ram)  Singh,  has  been  received  from  the 
Bureau.  Also,  instructions  that  you  should  be 
advised  sailing  dates  of  vessels  on  which  alien 
may  be  deported.    These  are  as  follows : 
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S.S.  ^^ Columbia,"  February  9 

S.S.  ^^ China/'  February  22 

S.S.  ^^ Venezuela,"  March  9 
It  is  necessary  in  cases  of  this  kind  that  pass- 
ports be  obtained,  and  for  this  purpose  six 
photographs  of  alien,  together  with  the  follow- 
ing information  should  be  forwarded  to  this 
office: 

Name; 

Age; 

Where  born; 

Father's  name; 

Village  of  residence  in  India  and  district  in 

which  such  village  is  located ; 
Physical  marks; 
Last  place  of  residence; 
Date   and   place   of   entry   into   the   United 

States ; 

Home  in  India. 

Respectfully, 

EDWAED  WHITE, 

Commissioner. 


U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service. 

Office  of  Immigrant  Inspector 
Salt  Lake  City,  Utah 
February  7,  1918. 
No.  503/29. 

(12020/2589) 

Comissioner  of  Immigration, 
Angel  Island, 

San  Francisco,  Calif. 

In  accordance  with  yours  of  the  29th  ultimo. 
No.  12020/2589,  I  enclose  six  photographs  of 
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MAN  SINGH,  or  Mahan  (Mohn)  Singh,  or 
Earn  (Rom)  Singh,  or  John  Singh; 

Age,  48  years ; 

Born  village  Sodoonegel,  district  Ameretsir, 
state  Punjab,  India. 

Village  of  residence  and  district ;  The  same. 

Home  in  India;  The  same. 

Father — Natah  Singh. 

Last    place    of     residence — Payson,     Utah, 
U.  S.  A. 

Entered  near  Calexico,  Calif.,  about  Nov.  7, 
1915. 

Height — 5-8  3/4  without  shoes. 

Weight— 167  lbs. 

Complexion — Dark  Brown. 

Eyes — Maroon;  deepset. 

Hair — Black ;  slightly  gray.    Wears  hair  long 
and  tied  on  head.  Wears  white  turban. 

Beard — Black,  tinged  with  gray. 

Teeth — Poor. 

Occupation — Farmer ;  laborer. 

Marks — Prominent  snag  tooth  on  right  side, 
upper  jaw,  projecting  over  two  others. 
Walks  with  peculiar  shuffling  gait,  as 
though  with  heavy  burden;  rolls  slightly 
on  right  heel.  (Not  noticeable  when 
walking  a  short  distance.)  Small  pit- 
marks  on  face  and  forehead;  pitmarks 
on  nose. 

Speaks  Hindu  and  some  English ;  writes  name 
in  English. 

Tracing  of  signature : 

(Signed)  Rom  Singh 

Please  advise  when  the  passports  are  issued 
and  the  alien  may  be  delivered. 
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Also,  I  have  a  Japanese  who  may  be  deported. 
Is  the  same  procedure  necessary  ? 

(Signed)  D.  A.  PLUMLEY. 
Inc.  Immigrant  Inspector. 


U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service 

12020/2589  Office  of  the  Commissioner 

2603  San  Francisco,  Cal. 

February  20, 1918. 

H.  B.  M.  Consul-General, 

261  Market  Street, 

San  Francisco,  California. 

Sir: 

I  have  the  honor  to  advise  you  that  it  is  pro- 
posed to  deport  to  Calcutta,  India,  on  the  SS 
'^Tenyo  Maru,"  scheduled  to  sail  from  this  port 
on  Monday,  February  25,  1918,  the  two  East 
Indians  named  below.  Following  is  the  data  for 
which  please  issue  the  usual  passoprts  per- 
mitting these  two  aliens  to  enter  India. 

Amer  (or  Sunder)  Singh 

35  years  of  age  (born  1882) 

Born  at  Bal,  GuUunder,  Punjab,  India 

Weight  152  lbs 

Eyes  Dark  Brown;  squinted 

Heavy  black  hair  and  moustache 

Marks — Tattoo    mark    resembling    cross    on 

back  of  right  wrist 
Father — Name  will  be  secured  later. 

Man    Singh,   or   Mahan    (Mohn)    Singh,   or 

Ram,  (Rom)  Singh 
Age  48 
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Born  Sodconegel,  Amerestir,  Punjab,  India 

Home  in  India — The  same 

Father — Natah  Singh 

Last    place    of    residence  —  Payson,    Utah, 

U.  S.  A. 
Entered  near  Calexico,  CaL,  Nov.  7,  1915, 
Height  5-8  3/4    Weight  167  lbs. 
Complexion  —  Dark    Brown    Hair  —  Black, 

slightly  Gray. 
Marks — Small  pitmarks  on  face  and  forehead. 
Photographs  of  both  aliens  inclosed. 

Respectfully 

(Signed)  EDWARD  WHITE 

Commissioner. 
F.  H.  H.  M. 


Telegraphic  Address 
'^BreastraiP'  San  Francisco 
Telephone  Sutter  5290 

BRITISH-CONSULATE  GENERAL 

San  Francisco 
27th  February  1918. 
Sir: 

With  reference  to  your  letter  of  the  20th  in- 
stant No.  12020/2589 

2603 

I  have  the  honour  to  inform  you  that  in  accord- 
ance with  your  request  Emergency  Certificates 
of  Nationality  were  recently  issued  to  the  two 
East  Indians  named  and  were  handed  to  the 
representative  of  your  office,  who  called  here 
some  days  ago. 

In  this  connection  I  have  the  honour  to  re- 
quest that  you  would  be  so  good  as  to  inform 


M. 
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me  of  the  reasons  for  which  the  two  Indians 
named  were  deported.  This  information  is  de- 
sired for  communication  to  the  British  authori- 
ties concerned. 

I  have  the  honour  to  be, 
Sir, 
Your  obedient  servant 
(Signed)  A.  CARNEGIE  KOSS 
H.B.M.  Oonsul-General. 
The  Hon.  Edward  White, 

Commissioner  of  Immigration, 
San  Francisco,  Cal. 


U.  S.  DEPARTMENT  OP  LABOR 

Immigration  Service 

In  answering  refer  to 
No.  12020/2589 
2603 

Office  of  the  Commissioner 
Angel  Island  Station 
via  Perry  Post  Office 
San  Prancisco,  Cal. 

March  5,  1918. 

British  Consul-General, 

San  Prancisco,  Cal. 
Sir: 

Referring  to  your  communication  of  Pebru- 
ary  27,  I  have  the  honor  to  advise  you  that 
Amer  Singh  and  Man  Singh,  the  two  East  In- 
dians for  whom  you  issued  emergency  certifi- 
cates of  nationality,  were  to  have  arrived  here 
from  Salt  Lake  City,  Utah,  for  deportation  on 
the  S.S.  ''Tenyo  Maru",  which  sailed  Peb.  25th. 
They,  however,  were  not  delivered,  and  it  is  un- 
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known  at  this  time  when  they  will  be  deported. 
As  per  your  request,  however,  you  are  further 
advised  that  in  case  they  are  deported  it  will 
be  on  the  grounds  that  they  were  persons  likely 
to  become  public  charges  at  the  time  of  their 
entry  into  the  United  States,  and  that  they  en- 
tered without  inspection. 

Respectfully, 
Exact  copy  as  signed  by  W.  H.  Wilkinson 
mailed    this  day  by      W 

Acting  Commissioner. 

FH/W 


U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service 

Office  of  Immigrant 
Inspector 
No.  503/29.  Salt  Lake  City,  Utah 

(12020/2589) 

March  16,  1918. 

Commissioner  of  Immigration, 
Angel  Island, 

San  Francisco,  Calif. 

The  attached  copy  of  letter  refers  to  MAN 
SINGH  now  under  order  of  deportation,  who 
will  probably  be  delivered  to  you  for  the  sailing 
of  s/s  ^^Ecquador"  on  April  6th  by  Inspector 
Mansfield,  of  the  Denver  office. 

This  man  now  has  Calcutta  exchange  for  1264 
rupees,  which  I  secured  for  him  to-day,  same 
costing  $456.00.  He  has  about  $49  cash  at 
present. 

This  for  your  information. 

(Signed)  D.  A.  PLUMLEY 
Immigrant  Inspector. 
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U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service 

Office  of  Immigrant  Inspector 
No.  503/29  Salt  Lake  City,  Utah 

March  16,  1918. 

Imperial  Valley  Bank, 

Brawley,  Imperial  Co.,  Calif. 
(Attention  of  Mr.  M.  G.  Doud,  Cashier.) 

Gentlemen : 

Complying  with  your  letter  of  the  first  in- 
stant, I  return  check  to  your  order  for  ^^  Bal- 
ance of  account",  signed  in  Hindu  by  the  alien 
under  arrest,  who  has  also  impressed  thereon 
the  prints  of  the  first  three  fingers  of  his  right 
hand ;  same  witnessed  by  me. 

This  man  is  48  years  of  age :  born  village  of 
Sodoonegel,  district  of  Ameretsir,  state  of  Pun- 
jab, India;  father  was  Natah  Singh;  was  in 
partnership  with  Sodager  Singh  near  Brawley, 
and  left  in  November  1915 ;  height  5-f t.  9  3/4  in ; 
weight,  167-lbs. ;  dark  brown  complexion;  ma- 
roon eyes,  deepset;  black  hair,  slightly  gray, 
worn  long  and  tied  up  on  head;  wears  white 
turban;  black  beard,  tinged  with  gray;  occupa- 
tion is  farmer  and  laborer;  poor  teeth,  has 
prominent  snag  tooth  on  right  side,  upper  jaw, 
projecting  over  two  others;  small  pitmarks  on 
face  and  forehead,  pitmarks  on  nose;  walks 
with  peculiar  shuffling  gait,  as  though  with 
heavy  burden;  rolls  slightly  on  right  heel. 
Wanted  as  MAN  SINGH.  When  arrested  was 
known  as  Ram  Singh  and  only  recently  ad- 
mitted his  name  is  Man  (pronounced  Mun  or 
Mohn)  Singh. 
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Please  remit  his  balance  to  U.  S.  Commis- 
sioner of  Immigration,  Angel  Island,  San 
Francisco,  Calif.,  whose  reference  number  is 
12020/2589.  Kindly  send  exchange  on  Calcutta, 
India,  instead  of  San  Francisco  draft.  I  in- 
close signature  and  finger  prints  for  you  to  send 
to  your  correspondent  bank. 
Respectfully, 

(Signed)  D.  A.  PLUMLEY 

Immigrant  Inspector. 


IMPERIAL  VALLEY  BANK 

Commercial  Savings 

Brawley,  Imperial  Co.,  Cal. 

March  23rd,  1918. 

U.  S.  Commissioner  of  Immigration, 

Angel  Island,  San  Francisco,  Cal. 
Gentlemen : 

At  the  request  of  D.  A.  Plumly,  Immigrant 
Inspector  at  Salt  Lake  City,  we  are  enclosing 
herewith  our  San  Francisco  exchange  No.  1203 
payable  to  your  order  for  $10.93,  being  the  bal- 
ance to  the  credit  of  Man  Singh,  $11.03,  less 
exchange  charge,  10c. 

Mr.  Plumly  requested  that  we  forward  ex- 
change on  Calcutta,  India,  but  in  as  much  as 
we  do  not  issue  foreign  exchange,  we  enclose 
draft  as  above. 

We  also  enclose  note  signed  August  11th, 
1915,  by  Wahab  Din,  payable  to  the  order  of 
Man  Singh  for  $160.00,  we  having  found  this 
note  in  Man  Singh's  pass  book. 

We  also  enclose  finger  prints  and  specimen  sig- 
nature as  forwarded  to  us  by  the  Inspector  at 
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Salt  Lake  City,  who  advises  us  that  your  ref- 
erence number  is  12020/2589. 

Very  truly  yours, 

(Signed)  R.  R.  STILGENBAUR 
RRS/PB  A/Cashier. 


U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service 

Office  of  Inspector  in  Charge 
355-357  Federal  Building 
No.  3305/10  Denver,  Colo. 

May  .9th,  1918. 

Commissioner  of  Immigration, 

San  Francisco,  California. 

Referring  to  your  File  No.  12020/2589,  re 
Man  Singh,  who  was  delivered  at  your  port  for 
deportation  on  April  5th,  there  is  transmitted 
herewith  copy  of  letter  from  the  Los  Angeles 
office  relative  to  this  alien. 

(Signed)  HENRY  H.  MOLER 

M 
WRM/L  Inspector  in  Charge. 


U.  S.  DEPARTMENT  OF  LABOR 

Immigration  Service 

Office  of  Inspector  in  Charge 
L.  A.  No.  5541/124-A         Calexico,  Cal. 
In  answering  refer  to  May  4,  1918. 

No.  96/81 

Inspector  in  Charge, 
Immigration  Service, 

Los  Angeles,  California. 
Referring  to  your  letter  of  the  1st  instant. 
No.  5541/124-A.  you  are  advised  that  we  have 
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repeatedly  made  inquiries  concerning  this  Hin- 
du alien,  and  though  a  number  of  people  rec- 
ognize the  photograph  as  the  Hindu  they  knew 
in  this  valley  two  or  three  years  ago,  none  of 
them  can  testify  that  he  was  known  as  Mahan 
Singh. 

However,  yesterday  while  in  El  Centro  on 
other  business.  Inspectors  E.  H.  Parsons  and 
F.  G.  Ellis  showed  this  photograph  to  another 
Hindu  in  jail  at  El  Centro,  named  Kardeen,  and 
also  a  Hindu  named  R.  Kahn.  Both  recognized 
the  photograph  immediately  upon  it  being 
shown  them,  and  stated  it  was  Mahan  Singh, 
who  they  stated  operated  a  ranch  about  two 
years  ago  about  three  miles  northeast  of  Rock- 
wood,  California.  R.  Kahn  also  pointed  to  an- 
other Hindu  on  the  streets  of  El  Centro  and 
stated  that  this  third  Hindu  also  knew  Mahan 
Singh.  This  third  Hindu  was  interviewed  by 
Inspector  Ellis,  being  taken  aside  for  that  pur- 
pose, and  he  also  immediately  recognized  the 
photograph,  and  stated  it  was  Mahan  Singh,  who 
had  formerly  operated  a  ranch  northeast  of 
Rockwood,  California,  and  who  had  left  that 
vicinity  because  the  Government  officers  were 
looking  for  him  to  arrest  him  for  bringing  other 
Hindu  boys  from  Mexico. 

As  Inspector  Ellis  had  little  time  at  his  dis- 
posal in  El  Centro  yesterday,  a  formal  state- 
ment was  not  obtained  from  these  Hindus.  As 
Mahan  Singh  was  already  awaiting  deportation 
on  February  28th,  and  report  was  requested  by 
Inspector  Plumly  in  order  to  assure  attorney 
for  the  Hindu  that  Mahan  Singh  is  not  being 
deported  in  error,  it  is  not  thought  advisable  to 
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incur  considerable  expense  in  making  a  special 
trip  to  Rockwood  and  vicinity  to  secure  sworn 
statements  from  the  above  mentioned  Hindus, 
it  being  thought  statement  of  this  kind  is  suf- 
ficient for  the  purposes  intended. 

Photograph  of  Mahan  Singh  is  herewith  re- 
turned. 

(Signed)  A.  A.  MUSGRAVE 

Inspector  in  Charge. 


In  sustaining  the  demurrer  and  dismissing  the 
petition  in  this  case  his  Honor,  Rudkin,  District 
Judge,  says: 

'^On  the  21st  day  of  January,  1918,  the  As- 
sistant Secretary  of  Labor  issued  his  warrant, 
reciting  that  the  petitioner  had  been  found  in 
the  United  States  in  violation  of  the  Immigra- 
tion Act  of  February  5,  1917,  to  wit:  ^That  he 
was  a  person  likely  to  become  a  public  charge 
at  the  time  of  his  entry  into  the  United  States ; 
and  that  he  entered  the  United  States  by  land 
at  a  plaec  other  than  a  designated  port  of  entry 
for  aliens,'  and  directing  that  he  be  deported 
and  returned  to  India  the  country  whence  he 
came.  The  petitioner  has  filed  an  application 
for  a  writ  of  habeas  corpus  claiming  that  the 
hearing  awarded  him  by  the  Department  was 
unfair  and  raising  other  questions  which  will  be 
refererd  to  presently.  The  finding  of  the  De- 
partment that  the  petitioner  entered  the  United 
States  in  the  year  1915  from  the  Republic  of 
Mexico  by  land  at  a  place  other  than  one  desig- 
nated as  a  port  of  entry  is  supported  by  compe- 
tent testimony  and  beyond  this  the  Court  is  not 
at  liberty  to  review  that  finding.    In  determin- 
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ing  the  character  of  the  entry  it  matters  little 
whether  we  look  to  the  act  of  February  20,  1907, 
or  to  the  act  of  February  5,  1917,  because  the 
provisions  of  the  two  acts  are  substantially  the 
same.  See  section  36  of  the  act  of  1907  and  sec- 
tion 19  of  the  act  of  1917.  And  if  the  petitioner 
entered  the  United  States  unlawfully  it  matters 
little  whether  he  is  deported  under  the  act  of 
1917  or  the  act  of  1907  because  the  procedure 
for  the  deportation  is  the  same  under  both  acts. 
The  demurrer  will  therefore  be  sustained  and 
the  petition  dismissed.  Let  an  order  be  entered 
accordingly." 

We  submit  that  the  record  in  this  case  does  not 
disclose  any  unfairness  or  abuse  of  discretion  on  the 

part  of  the  Immigration  officials  in  the  conduct  of 

the  hearing  accorded  this  alien. 

While  the  identity  of  the  alien  under  arrest  as  the 
Man  Singh  referred  to  by  Dovan  Singh  in  his  testi- 
mony was  not  as  complete  and  convincing  as  it 
might  have  been  when  the  case  was  passed  upon  by 
the  Secretary  of  Labor,  yet  the  fact  that  the  alien 
has  since  admitted  his  identity  we  submit  that  he 
has  not  been  deprived  of  any  substantial  right  to 
which  he  was  entitled,  and  that  no  injustice  is  being 
done  him,  and  confidently  urge  and  believe  that  the 
judgment  of  the  Lower  Court  should  be  affirmed. 
Respectfully  submitted, 

FRANK  M.  SILVA, 
United  States  Attorney, 

BEN  F.  GEIS, 
Assistant  U,  S.  Attorney, 

Attorneys  for  Appellee. 
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No.  3577 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


MoN  SiNGH^  sometimes  referred  to  as 
Man  Singh, 
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vs. 

Edward  White,  as   Commissioner   of 
Immigration,  Port  of  San  Francisco, 

Appellee, 
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APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  B,  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

This  court  decided  as  follows: 

^^  Recurring  to  the  description,  it  will  be  noted 
that  Dovan  Singh  makes  no  reference  to  the 
snag-tooth,  but  does  speak  of  the  limp  and 
^pitmarks'  on  the  face.  The  description  given 
when  previous  warrant  was  applied  for  places 
the  snag-tooth  on  the  left  side,  shows  the  limp, 
but  makes  no  reference  to  ^pitmarks'  on  the 
face.  The  man  examined  had  a  snag  (or  hood) 
tooth,   located   on  the   right  side,   upper  jaw; 


was   'pitmarked'   about   the   face,   but   walked 
with  no  perceptible  limp. 

'^The  circumstances  are  peculiar,  and  how 
the  evidence  is  to  be  reconciled  is  not  for  us 
to  say.  It  is  obvious  that  the  evidence  offered 
and  admitted  was  competent  in  character,  in 
view  of  the  practice  before  an  inspector  of 
immigration,  and  tends  in  some  degree  to  iden- 
tify petitioner  as  the  man  wanted.  The  case 
is  not  one  of  total  absence  of  competent  testi- 
mony, nor  one  where  but  one  conclusion  may  be 
drawn.  We  are  impressed  that  the  record  is 
one  for  the  exercise  of  independent  judgment 
by  the  Secretary  of  Labor,  and  the  court  is 
bound  by  his  conclusion.  We  are  the  more 
reconciled  to  this  conclusion  in  view  of  the 
fact  that  since  the  order  of  deportation  was 
issued  the  petitioner  has  admitted  to  the  in- 
spector that  his  true  name  is  Man  Singh,  pro- 
nounced Mun  or  Mohn  Singh." 

Appellant  petitions  for  a  rehearing: 

First: — It  is  not  sufficient  that  there  should  be 
evidence  which  ^Hends  in  some  degree  to  identify 
the  petitioner  as  the  man  wanted'\  The  Supreme 
Court  rule  is  that  ^'it  must  find  adequate  support 
in  the  evidence'\  This  court  has  ruled  that  the 
^^hest  evidence'^  must  be  presented. 

Second : — It  is  a  dangerous  expedient  to  depart 
from  the  Transcript  of  Record  in  the  ascertainment 
of  determinating  facts. 

The  Secretary  of  Labor  attempts  to  deport  this 
appellant  out  of  the  United  States  claiming  that 
he  entered  without  inspection  by  an  immigration 
official.    The  appellant  has  denied  this  charge  under 
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oath.  There  is  no  personal  identification  of  the 
appellant.  The  evidence  in  the  record  used  as  the 
foundation  for  the  issuance  of  the  warrant  of  armrest 
and  of  the  warrant  of  deportation  was  the  testi- 
mony of  an  East  Indian  named  Dovan  Singh,  that 
he  had  been  smuggled  into  this  country  from 
Mexico.  Dovan  Singh  was  deported  by  the  Gov- 
ernment and  sent  out  of  the  country  before  the 
arrest  of  this  appellant.  There  never  was  a  per- 
sonal identification,  or  even  an  identification  by 
photograph  of  this  appellant  by  Dovan  Singh.  The 
only  evidence  contained  in  the  record  was  a  physi- 
cal description  given  by  Dovan  Singh  of  a  man 
whom  he  claims  brought  him  into  this  country  from 
Mexico.  A  criminal  charge  was  made  against  the 
parties  implicated,  though  no  arrests  were  made. 
This  appellant  was  arrested  in  this  deportation  case 
after  Dovan  Singh  was  deported  to  India. 

The  question  at  the  threshold  of  this  case  is 
whether  or  not  there  is  an  adequate  showing  in  the 
evidence  that  this  appellant  is  the  man  whose  per- 
sonal description  was  given  by  Dovan  Singh.  If  the 
evidence  does  not  adequately  support  the  conten- 
tion that  this  appellant  is  the  man  referred  to  by 
Dovan  Singh  then  the  Government's  case  must  fall 
to  the  ground.  This  honorable  court  has  stated  that 
the  evidence  ^^  tends  in  some  degree  to  identify  the 
petitioner  as  the  man  wanted'\  but  I  respectfully 
submit  that  the  true  test  as  laid  down  by  the 
Supreme  Court  is  not  whether  the  evidence  'Hends 
in  some   degree' \  but,   on   the   contrary,   is   much 


stronger  and  exacts  that   ^^it  must  find  adequate 
support  in  the  evidence^'. 

In  each  one  of  the  many  cases  that  have  been 
before  the  Supreme  Court  testing  the  sufficiency 
of  such  executive  action,  that  tribunal  has  laid  down 
and  enunciated  different  principles.  The  last  case 
so  decided  is  that  of  Kwock  Jan  Fat  v.  White  (253 
U.  S.  454,  457-8;  Sup.  Ct.  566,  567-8)  in  which  a 
recapitulation  w^as  made  as  follows: 

'^It  is  fully  settled  that  the  decision  by  the 
Secretary  of  Labor,  of  such  a  question  as  we 
have  here,  is  final,  and  conclusive  upon  the 
courts,  unless  it  be  shown  that  the  proceedings 
were  'manifestly  unfair',  were  'such  as  to  pre- 
vent a  fair  investigation',  or  show  'manifest 
abuse'  of  the  discretion  committed  to  the  execu- 
tive officers  by  the  statute,  Low  Wah  Sue}^  v. 
Backus,  supra,  or  that  'their  authority  was  not 
fairly  exercised,  that  is,  consistently  with  the 
fundamental  principles  of  justice  embraced 
within  the  conception  of  due  process  of  law'. 
Tang  Tun  v.  Edsell,  Chinese  Inspector,  223 
U.  S.  673,  681,  682,  32  Sup.  Ct.  359,  363  (56 
L.  Ed.  606).  The  decision  must  be  after  a 
hearing  in  good  faith,  however  summary.  Chin 
Yow  V.  United  States,  208  U.  S.  8,  12,  28  Sup. 
Ct.  201,  52  L.  Ed.  369,  and  it  must  find  ade- 
quate support  in  the  evidence,  Zakonaite  v. 
Wolf,  226  U.  S.  272,  274,  33  Sup.  Ct.  31,  57 
L.  Ed.  218." 

After  enunciating  the  foregoing  principles  the 
court  concludes  its  opinion  as  follows: 

"The  acts  of  Congress  give  great  power  to 
the  Secretary  of  Labor  over  Chinese  immi- 
grants and  persons  of  Chinese  descent.  It 
is  a  power  to  be  administered,  not  arbitrarily 


and  secretly,  but  fairly  and  openly,  under  the 
restraints  of  the  tradition  and  principles  of 
free  government  applicable  where  the  funda- 
mental rights  of  men  are  involved,  regardless 
of  their  origin  or  race.  It  is  the  province  of 
the  courts,  in  proceedings  for  review,  within 
the  limits  amply  defined  in  the  cases  cited,  to 
prevent  abuse  of  this  extraordinary  power,  and 
this  is  possible  only  when  a  full  record  is  pre- 
served of  the  essentials  on  which  the  executive 
officers  proceed  to  judgment.  For  failure  to 
preserve  such  a  record  for  the  information,  not 
less  of  the  Commissioner  of  Immigration,  and 
of  the  Secretary  of  Labor  than  for  the  courts, 
the  judgment  in  this  case  must  be  reversed.  It 
is  better  that  many  Chinese  immigrants  should 
be  improperly  admitted  than  that  one  natural 
born  citizen  of  the  United  States  should  be  per- 
manently excluded  from  his  country." 

I  submit  that  in  the  light  of  the  great  principles 
set  forth  by  the  Supreme  Court  it  is  imperative 
that  the  Secretary  of  Labor  should  have  had  ade- 
quate EVIDENCE  to  support  his  decision,  as  pointed 
out  by  this  court  in  Backus  v.  Otve  Sam  Goon  (235 
Fed.  847-854)  and  White  v.  Tom  Yuen  (244  Fed. 
739-741)  : 

^^  'As  has  been  repeatedly  stated,  it  is  not 
our  function  to  weigh  the  evidence  in  this  class 
of  cases;  but  we  may  properly  consider  the 
jurisdictional  question  of  law  whether  there 
was  evidence  to  sustain  the  conclusion  that  the 
accused  was  in  the  United  States  in  violation 
of  law  and  subject  to  deportation  under  section 
21  of  the  Immigration  Act.  In  the  absence  of 
the  best  evidence  attainable  to  sustain  the  same, 
we  may  also  conclude  that  the  order  of  depor- 
tation was  arbitrary  and  unfair,  and  subject  to 
judicial  review.'  " 


In  each  of  these  two  last  mentioned  Chinese  cases 
there  was  evidence  which  tended  in  some  degree  to 
identify  the  defendant  as  one  illegally  in  the  United 
States.  It  was  evidence  given  under  oath  before 
an  immigration  inspector  prior  to  the  hearing  of 
the  alien.  In  each  one  of  those  cases  the  trial  court 
held,  and  this  court  approved,  and  further  elabo- 
rated upon  the  legal  proposition,  as  hereinbefore 
set  forth.  In  each  of  these  cases  against  the  two 
Chinese  there  was  the  sworn  statement  of  witnesses 
that  they  knew  the  Chinaman  and  had  seen  him  in 
Mexico  and  identified  him  by  photograph.  In  the 
present  case  the  evidence  is  far  weaker;  there  is  no 
photograph  presented,  and  there  is  no  such  per- 
sonal identification.  The  witness  in  question,  Dovan 
Singh,  gave  a  general  personal  description  of  a 
man  who  brought  him  from  Mexico.  The  two 
essential  points  of  that  description  were  set  forth 
in  a  letter  dated  April  11,  1917,  and  contained  on 
page  66  of  the  immigration  record,  from  Chas.  T. 
Council,  the  inspector  in  charge  of  the  Los  Angeles 
office,  to  D.  A.  Plumley,  wherein  he  writes  as  fol- 
lows : 

'^The  alien  Man  Singh  walks  with  a  limp,  on 
the  right  side  of  heel  on  right  foot.  The  same  is 
very  noticeable  when  he  walks." 

Whereas  a  ^* confidential  Hindu  informant'',  Jo 
Allah,  sets  forth  the  remaining  prominent  distin- 
quishing  mark — 

"Prominent  snag  tooth  on  left  side,  upper 
jaw,  seemingly  projecting  over  two  others." 


It  is,  indeed,  singular  that  these  two  individual 
distinguishing  marks,  and  the  only  two  which  would 
prevent  the  remaining  portions  of  the  description 
being  applicable  to  any  adult  of  the  Sikh  class, 
were  found  to  be  missing  in  this  detained,  as  shown 
by  the  report  of  the  Bureau  of  Immigration  for 
the  Secretary  of  Labor  at  page  101  of  the  immigra- 
tion record,  where  it  is  set  forth: 

''It  will  be  noted  (pp.  8-13)  that  alien 
answers  to  the  description  of  the  man  wanted, 
except  that  he  does  not  now  walk  with  a  per- 
ceptible limp  and  his  snag  or  hood  tooth  is  on 
the  right  side  instead  of  the  left. ' ' " 

I  maintain  and  respectfully  present  to  the  court 
that  the  ''best  evidence:''  rule  it  upheld  in  the  cases 
of  Owe  Sam  (x007^/ supra,  and  Tom  Yuen,  supra,  is 
equally,  if  not  more  applicable,  in  the  present  case. 
In  the  cases  of  the  two  Chinese  at  least  there  was 
an  identification  by  photograph,  but  this  case  pre- 
sents not  even  that  class  of  evidence.  In  the  case 
at  bar,  as  well  as  the  cases  of  the  two  Chinese,  which 
are  referred  to,  there  was  the  sworn  testimony  of  a 
Government  witness  before  an  immigration  officer, 
and  in  the  case  of  the  two  Chinese  there  was  an 
identification  of  what  was  admitted  to  be  a  photo- 
graph of  the  respective  Chinese  defendants.  In  the 
present  case  no  photograph  was  used,  and  the  only 
identification  attempted  was  to  ask  the  witness  for 
a  personal  description  of  the  alien  who  had  brought 
him  over.  The  /'best  evidence"  rule  would  have 
exacted  considerably  more  than  was  presented  in 
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this  case.  The  best  evidence  would  have  been  the 
personal  testimony  of  Dovan  Singh  confronting  this 
defendant  and  identifying  him.  The  Government 
had  the  means  to  hold  Dovan  Singh  by  indicting 
him  in  the  criminal  case  referred  to  in  the  record, 
and  holding  him  as  a  defendant  or  a  detained  wit- 
ness. The  Government  also  had  recourse  to  call  the 
'^ confidential"  ^' Hindu  informant''  Jo  Allah,  but 
it  did  neither  the  one  nor  the  other.  Dovan  Singh 
was  shipped  out  of  the  country  and  sent  back  to 
India,  why  we  do  not  profess  to  know,  except  that 
we  submit  that  when  the  Government,  of  its  own 
initiative,  sent  its  best  evidence  out  of  the  country, 
and  decided  to  abandon  the  criminal  prosecution, 
that  such  action,  being  voluntarily  taken  upon  the 
part  of  the  Government,  must  of  necessit}^  be  con- 
strued against  it,  for  as  stated  in  Backus  v.  Owe 
Sam  Goon,  supra,  at  page  853 : 

u  *  *  #  The  rule  of  evidence  in  this  respect 
is  that  no  evidence  shall  be  admitted,  which, 
from  the  nature  of  the  case,  supposes  still 
greater  evidence  behind  in  the  party's  posses- 
sion or  power.  Clifton  v.  United  States,  45 
U.  S.  (4  How.)  242,  247,  11  L.  Ed.  957.  The 
presumption  in  such  case  is  that,  if  the  legal 
testimony  had  been  produced,  it  would  have 
been  unfavorable,  if  not  directly  adverse,  to  the 
case.    Clifton  v.  United  States,  supra." 

The  '^confidential  Hindu  informant"  should  have 
been  called  to  testify  for  the  Government  and  satis- 
factorily establish  the  identity  of  this  appellant. 
He  was  in  the  Government's  pay  in  this  matter  and 
it  was  incumbent  upon  the  Government  to  present 
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its  best  evidence.  Not  having  done  so  the  inference 
naturally  follows  that,  if  presented,  the  testimony 
would  have  been  adverse.  The  excuse  given  by  the 
Government  for  not  producing  the  best  evidence  is: 

^^  Personal  identification  of  alien  by  the 
officers  in  the  vicinity  of  Calexico  was  imprac- 
ticable because  of  the  heavy  expense  involved. 

*     ^     *  ?? 

This  is  the  first  time  we  have  ever  heard  the  finan- 
cial yardstick  advanced  as  an  excuse  and  justification 
for  departing  from  the  best  evidence  rule  which 
American  justice  fundamentally  exacts.  The  execu- 
tive officers  did  avail  themselves  of  the  confidential 
information  of  this  witness,  and  very  improperly  so, 
as  we  contended.  With  respect  to  such  matters  this 
court  held  in  Chew  Hoy  Quong  v.  White  (249  Fed. 
869,  870),  as  follows: 

u  -X-  -x-  ^  However  far  the  hearing  on  the  ap- 
plication of  an  alien  for  admission  into  the 
United  States  may  depart  from  w^hat  in  judi- 
cial proceedings  is  deemed  necessary  to  con- 
stitute due  process  of  law,  there  clearly  is  no 
warrant  for  basing  decision,  in  whole  or  in  part, 
on  confidential  communications,  the  source,  mo- 
tive, or  contents  of  which  are  not  disclosed  to 
the  applicant  or  her  counsel,  and  where  no 
opportunity  is  afforded  them  to  cross-examine, 
or  to  offer  testimony  in  rebuttal  thereof,  or  even 
to  know  that  such  communication  has  been  re- 
ceived. ' ' 

I  am  not  unmindful  of  the  fact  that  this  court 
states  ^^so  that  the  petitioner's  story  of  himself  is 
a  vacillating  one".    But  the  circumstances  adverted 
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to  by  the  court  are  not  dissimilar  to  those  involved 
in  Backus  v.  Owe  Sam  Goon,  supra  (pages  853-54), 
wherein  it  is  set  forth: 

'^But  it  is  contended  that,  when  the  accused 
was  arrested,  he  was  unable  to  explain  the  cir- 
cumstances connected  with  his  presence  in  a 
freight  car  arriving  at  Tucson  from  the  East. 
This  fact  may  be  a  ground  for  some  suspicion 
and  possibly  some  conjecture  as  to  where  he 
came  from;  but  mere  suspicion  or  conjecture 
were  not  sufficient  upon  which  to  base  a  judg- 
ment that  transfers  the  exclusive  jurisdiction 
to  make  the  inquiry  from  the  courts  of  the 
United  States  to  the  Department  of  Labor." 

We  are  here  called  upon  to  consider  the  juris- 
dictional question  of  law  whether  there  was  ade- 
quate evidence  to  call  in  operation  the  jurisdiction 
of  the  Department  of  Labor  and  upon  such  juris- 
dictional questions  the  court  must  determine  wheth- 
er there  was  adequate  evidence,  within  the  best  evi- 
dence rule,  to  sustain  it.  These  administrative  ex- 
ecutive hearings  have  been  very  forcefully  and  aptly 
described  by  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Woo  Jan  (245  U.  S.  552; 
28  Sup.  Ct.  207),  wherein  it  is  adverted  to  that 
^^mere  discretion  prompts  the  first  and  last  act  of 
the  *  *  *  "  administrative  hearing,  and  that  it 
has  not  ''the  security  of  procedure  and  iiltimate 
judgment  of  the  judicial  tribunal,  where  all  action 
tvhich  precedes  judgment  is  upon  oath  and  has  its 
assurance  and  sanction' \  The  above  expressions  were 
re-affirmed  in  White  v.  Chin  Fong  (253  U.  S.  90; 
40  Sup.  Ct.  449). 
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It  is  respectfully  contended  that  a  rehearing 
should  be  granted  in  this  matter  upon  this  point, 
for  the  reason  that  there  is  not  adequate  supporting 
evidence  of  the  theory  upon  which  this  appellant  is 
sought  to  be  identified  as  the  man  who  brought 
Dovan  Singh  into  the  United  States,  and  that  such 
evidence  as  is  presented  is  inadmissible  under  the 
best  evidence  rule  as  enunciated  and  upheld  by  this 
court  in  the  cases  of  the  two  Chinese  persons  here- 
inbefore referred  to. 

The  Second  Point  is  that  it  is  a  dangerous  ex- 
pedient to  depart  from  the  Transcript  of  Record  in 
the  ascertainment  of  the  determinating  facts.  The 
opinion  of  the  court  concludes: 

^^We  are  the  more  reconciled  to  this  conclu- 
sion in  view  of  the  fact  that  since  the  order  of 
deportation  was  issued  the  petitioner  has  ad- 
mitted to  the  inspector  that  his  true  name  is 
Man  Singh,  pronounced  Mun  or  Mohn  Singh." 

This  condition  is  brought  about  by  the  attorney 
for  the  Government  incorporating  in  his  brief  sev- 
eral pages  devoted  to  copies  of  correspondence 
which  took  place  after  the  order  of  deportation  was 
made  in  this  matter.  The  appellant  has  never  been 
confronted  with  these  letters  or  had  an  opportunity 
to  be  heard  with  respect  thereto,  and  it  is  respect- 
fully submitted  that  it  is  grossly  unfair  to  prejudice 
his  rights  by  anything  therein  contained. 

It  seems  to  appellant  that  he  should  have  his  day 
in  court  on  a  matter  that  is  entirely  without  the  rec- 
ord, before  it  is  used  to  deprive  him  of  a  most  vital 
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right  inherent  in  his  residence  among  us.  The  injec- 
tion of  this  matter  into  the  case  long  after  its  sub- 
mission to  this  court,  by  placing  it  in  their  brief, 
left  appellant  no  apt  or  reasonable  opportunity  or 
chance  to  be  heard  in  answer  thereto.  The  establish- 
ment of  such  a  precedent  we  view  with  alarm.  It  is 
contrary  to  three  almost  contemporaneous  decisions 
of  this  very  court:  Jeting  Bock  Hong  v.  White  (258 
Fed.  23)  ;  Loiiie  Share  Gan  v.  White  (258  Fed.  798) 
and  Lim  Chan  v.  White  (262  Fed.  762).  In  the  first 
case  it  is  held,  the  court  speaking  through  Circuit 
Judge  Morrow: 

^^In  this  case  no  such  claim  was  made  in  the 
petition  for  the  writ  of  habeas  corpus,  and  no 
such  claim  was  made  in  the  court  below  or  on 
the  appeal  to  this  court.  It  was  made  for  the 
first  time  in  the  addendum  to  counsel's  brief 
after  the  submission  of  the  case  in  this  court. 
In  the  absence  of  a  record  presenting  the  pro- 
ceedings referred  to,  it  cannot  be  considered  on 
appeal. ' ' 

In  the  last  case  which  was  decided  on  February 
2,  1920,  it  is  held,  the  court  speaking  through  Cir- 
cuit Judge  Gilbert: 

^^It  is  presented  for  the  first  time  in  a  brief 
filed  in  this  court.  It  cannot  avail  the  appel- 
lant here." 

Returning  to  this  correspondence  contained  in  re- 
spondent's brief  we  find  first,  a  letter  from  Commis- 
sioner White  to  the  inspector  at  Denver  giving  in- 
formation as  to  the  deportation  of  appellant  to 
India  and  requesting  information  as  to  his  pass- 
port.   Next  follows  the  answer  from  the  immigrant 
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inspector  at  Salt  Lake  City.    It  is  noted  that  all  of 
the  information  with  respect  to  this  man  is  given 
by  Inspector  Plumley  and  not  by  this  appellant. 
The  occupation,  the  physical  description  and  weight, 
and  all  of  these  things  are  not  only  supplied  by  the 
inspector  but  the  signature  attached  to  the  bottom 
thereof  is  a  tracing  of  the  signature  of  Rom  Singh, 
probably  from  the  notes  which  he  signed  at  the  con- 
clusion of  his  examination  at  the  immigration  hear- 
ing.    It  should  not  be  accepted  that  this  appellant 
has  signed  this  application  for  a  passport  because 
he  assured  me  that  he  never  did  any  such  thing. 
Following  is  a  letter  from  Commissioner  White  giv- 
ing this  information  to  the  British-Consul  General, 
and  that,  in  turn,  is  followed  by  a  letter  from  the 
British-Consul  General  asking  why  this  man  was  to 
be  deported,  and  this  was  again  followed  by  a  letter 
from  Commissioner  White  giving  the  reasons  why 
this  man  was  to  be  deported.     Then  followed  some 
letters  from  a  bank  at  Brawley,  Imperial  County, 
California,  relative  to  a  bank  account. 

Now  all  these  matters  are  not  a  confession  or  a, 
declaration  against  interest  by  this  appellant.  At 
no  time,  and  at  no  "place,  have  we  been  pointed  to 
an  admission  by  him  that  he  was  the  man  who 
brought  Dovan  Singh  from  Mexico  into  the  United 
States,  and  that  is  the  one  determinating  and  deter- 
minative issue  in  this  case.  As  pointed  out  in  our 
brief  in  this  matter  the  word  ^^ Singh"  is  simply  an 
appellation  added  to  the  name  of  every  East  Indian 
w^ho  belongs  to  the  ^^Sikh"  religious   sect;   in  no 
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sense  is  it  used  as  a  means  of  personal  identifica- 
tion other  than  to  describe  the  man  as  being  a  Sikh 
instead  of  a  Mohammedan  or  a  Hindu.  For  Dovan 
Singh  to  have  said  that  a  person  by  the  name  of 
Man  conducted  him  across  the  Mexican  border  is  no 
more  than  to  say  that  a  person  by  the  name  of 
George,  or  Harry,  or  Jim,  or  Gus,  or  Frank,  brought 
him  across  the  border., 

By  far  the  great  majority  of  East  Indian  resi- 
dents in  this  country  are  members  of  the  Sikh  sect. 
We  have  thousands  of  them  in  our  midst  and  many 
of  them  go  by  the  name  of  Mon  or  Man  or  Mohan. 
We  reiterate  what  we  formerly  stated  that  there  is 
no  adequate  identification  under  the  best  evidence 
rule  of  this  appellant  as  the  Man  referred  to  in  the 
testimony  of  Dovan  Singh. 

Identity  of  person  from  identity  of  name  does 
not  follow  in  such  a  case  as  is  here  presented.    In 
Bun  Chew  (220  Fed.  387)  it  is  was  held  at  page  389: 
''  ^    -5f    ^^    ^^^^  -^j  ^j^g  photograph  of  the  in- 
dividual  thus    exhibited   was    that    of    a    Bun 
Chew,  such  individual  was  the  same  Bun  Chew 
*       as  is  now  by  the  Department  of  Labor  sought 
to  be  deported  to  China.    It  is  common  knowl- 
edge that  many  different  Chinese  are  known 
hy  the  very  same  name;  therefore^  in  my  judg- 
ment, there  can  he  in  an  instance  of  this  sort 
no  presumption  of  identity  of  person  because 
if  identity  of  name/'    (Italics  volunteered.) 


In  finally  submitting  this  petition  for  rehearing  I 
do  so  in  the  firm  belief  that  an  injustice  has  been 
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done  this  aj)pellant.  The  best  evidence  rule  would 
have  required  a  production  of  direct  evidence  as  to 
identity.  The  action  of  the  Government  in  sending 
the  best  witness  out  of  the  country  so  that  he  could 
not  be  here  to  testifv  and  then  to  advance  the  excuse 
that 

u  *  4f  ^  Personal  identification  of  alien  by 
the  officers  in  the  vicinity  of  Calexico  was  im- 
practicable because  of  the  heavy  expense  in- 
volved  *    ^    ^    "^ 

seems  to  deprive  this  alien  of  any  semblance  of  de- 
fending himself  against  his  accusers.  It  is  noted 
that  the  'M-Iindu  informant"  Jo  Allah  is  not  a  Sikh, 
but  of  a  different  religious  sect,  and  the  quarrels 
and  differences  and  bickerings  between  these  dif- 
ferent East  Indian  sects  are  too  notorious  to  pass 
unnoticed,  as  notice  the  murder  of  the  Hindu  Ram 
Chandra  in  the  courtroom  by  the  Sikh  Ram  Singh 
at  the  conclusion  of  the  Hindu  Conspiracy  Case  in 
this  city  some  years  ago. 

The  mention  of  ^'heavy  expense  involved''  seems 
rather  misleading  when  we  look  at  the  letter  con- 
tained in  pages  18,  19  and  20  of  respondent's  brief. 
Certainly  if  the  Government  had  presented  wit- 
nesses of  this  kind  who  would  have  been  subject  to 
cross-examination  by  this  appellant's  attorneys  with 
the  opportunity  of  a  proper  counter-showing  would 
have  enabled  him  to  demonstrate  his  innocence  of 
the  charge  brought  against  him.  This  appellant 
may  be  only  an  humble  rice  farmer,  but  his  right 
of  residence  in  the  United  States  is  a  very  precious 
thing  to  him;  in  fact,  his  whole  soul  and  existence. 
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It  is  hoped  that  the  court  will  respectfully  grant 
his  petition  for  a  rehearing. 

Dated,  San  Francisco, 
September  7,  1921. 

Respectfully  submitted, 
Geo.  a.  McGowan, 

Attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel, 

I  hereby  certify  that  I  am  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that 
in  my  judgment  the  foregoing  petition  for  a  rehear- 
ing is  well  founded  in  point  of  law  as  well  as  in  fact 
and  that  said  petition  for  a  rehearing  is  not  inter- 
posed for  delay. 

Dated,  San  Francisco, 
September  7, 1921. 

Geo.  a.  McGowan, 

Of  Counsel  for  Appellant 
and  Petitioner, 
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IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


Charles  L.  Williams, 

Plaintiffs  in  Error, 

VS. 

United  States  of  America, 

Defendant  in  Error, 

BRIEF  OF  DEFENDANT  IN  ERROR. 

I. 
STATEMENT  OF  THE  CASE. 

Charles  L.  Williams  was  for  many  years  cashier, 
vice-president  and  manager  of  the  American  National 
Bank  of  San  Diego.  That  bank  was  consolidated  with 
the  First  National  Bank  of  San  Diego  about  January 
1,  1918,  and  Williams  was  elected  president  of  the 
First  National  at  that  time.  The  trouble  about  Wil- 
liam's transactions  developed  on  February  12,  1918, 
and  he  resigned  February  15,  1918  and  the  resigna- 
tion was  accepted  about  March  15,  1918.  Two  indict- 
ments were  returned  against  Williams,  the  second  one, 
containing  thirty-seven  counts,  to  correct  irregularities 
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in  the  first.  He  was  twice  tried  on  the  last  indictment. 
The  first  resulted  in  a  mistrial.  On  the  second  he 
was  placed  on  trial  on  the  following  counts  of  the 
second  indictment:  2,  3,  4,  5,  7,  9,  10,  12,  13  ,14, 
16,  17,  19,  21,  22,  26,  27,  28,  29,  30,  31,  33,  34,  35,  36, 
and  Z7  \  total,  27. 

He  was  not  placed  on  trial  on  counts  1,  8,  11,  15, 
18,  20,  23,  24,  25  and  32— ten. 

The  trial  resulted  in  acquittal  on  counts  4,  5,  6  and  7 
— four;  disagreement  on  2,  3  ,9,  10,  12,  13,  14,  26, 
27,  28,  29,  30,  36  and  37 — fourteen;  and  conviction 
on  16,   17,  19,  21,  22,  31,  33,  34  and  35— nine. 

The  judgment  of  the  court  from  which  the  appeal 
is  taken  was  upon  counts  16,  charging  a  false  entry 
in  the  time  account  ledger  sheet  to  deceive  agent  of 
comptroller;  17,  false  entry  in  report  of  condition  of 
bank  to  deceive  comptroller;  19,  embezzlement  of 
$20,000  and  21,  false  entry  in  collection  register  to 
deceive  comptroller. 

These  four  charges  grew  out  of  the  M.  B.  Murphy 
transaction.  Murphy  deposited  $26,500  in  a  time 
account.  Williams  entered  that  sum  in  his  pass-book. 
He  then  caused  the  entry  on  the  bank's  books  as 
$6,500,  by  making  out  a  deposit  slip  in  Murphy's  name 
for  that  amount.  He  caused  a  long  overdue  and  worth- 
less note  for  $20,000  to  be  placed  on  the  bank's  col- 
lection register  as  the  property  of  Mr.  Murphy  to  repre- 
sent the  balance  of  the  deposit.  Murphy  knew  nothing 
of  this  manipulation.     The  First   National   Bank  had 
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to  make  this  $20,000  good  to  Murphy,  and  paid  him 
the  money. 

Count  22,  charges  a  false  entry  on  the  bank's  report 
to  the  comptroller.  This  grew  out  of  the  Agnes  Gillen 
matter.  Mrs.  Gillen  had  an  inactive  account  which, 
in  the  course  of  years,  had  grown  to  more  than  $10,000. 
Williams  drew  ten  thousand  dollars  out  of  this  account 
and  so  manipulated  her  pass-book,  making  most  of  the 
entries  with  his  own  hand,  that  Mrs.  Gillen  was  un- 
aware of  the  withdrawal.  The  pass-book  showed  the 
deposit  correctly  but  the  books  of  the  bank  showed 
$10,000  less  than  the  pass-book,  and  the  report  reflected 
this  deception. 

Count  31  charges  misapplication  to  deceive  examin- 
ing agent  of  the  comptroller.  It  grew  out  of  the 
Fidelity  Construction  Company  matter.  This  company 
had  on  deposit  with  the  bank  a  large  sum  of  money. 
The  bank  held  a  large  amount  of  old  notes  of  doubt- 
ful value  and  the  comptroller  of  the  currency  was 
urging  that  they  be  disposed  of.  The  call  for  a  report 
of  condition  was  at  hand.  Williams  drew  a  check  on 
the  construction  company's  account  for  $46,219.10, 
signed  the  company's  name  to  it  "By  C.  L.  Williams 
V.  Pt."  and  withdrew  from  the  banks  that  amount  in 
the  questionable  notes.  Williams  was  not,  at  that 
time,  an  officer  of  the  company  and  had  no  authority 
whatever  to  draw  this  check,  and  the  company's  officers 
did  not  know  the  same  had  been  drawn  until  months 
afterward. 
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count 33  charges  the  abstraction  from  the  credits  of 
the    bank   of   certain   of   the   notes   taken   up    by   the 
$46,219.10  check  to  deceive  the  bank  examiner. 

Count  34  charges  embezzlement  of  $2,000.  This 
grew  out  of  one  Russell  Williams  transaction.  Russell 
Williams  deposited  $2,000  with  C.  L.  Williams  as  a 
bank  official  to  be  invested  in  a  note.  C.  L.  Williams 
deposited  the  $2,000  in  his  own  personal  account  and 
checked  it  out  in  small  sums  until  his  account  was 
exhausted. 

Count  35  charges  embezzlement  of  $3,000.  The 
same  Russell  Williams  after  depositing  the  $2,000 
some  time,  deposited  $3,000  with  C.  L.  Williams,  as 
a  bank  official,  to  be  loaned.  C.  L.  Williams  gave 
Russell  Williams  receipts  for  this  money  and  deposited 
the  money  in  his  own  account  and  checked  it  out  as 
before. 

It  must  be  plain  that  prejudicial  error  was  not  com- 
mitted in  regard  to  the  counts  upon  which  Williams 
was  acquitted.  It  is  also  clear  that  no  prejudicial  error 
cognizable  by  this  court  was  committed  on  the  trial 
of  the  fourteen  counts  upon  which  the  jury  disagreed. 
The  disagreement  cured  all  errors  as  to  them.  A  new 
trial  can  be  had. 

There  is  no  good  accomplished  by  encumbering  the 
record  with  statements  and  arguments  about  matters 
that  the  court  will  not  consider.  We  will  then  dismiss 
without  further  attention  all  arguments  on  counts 
other  than  those  upon  which  conviction  was  secured. 


II. 

Was  the  Indictment  Subject  to  Be  Quashed  Be- 
cause the  Grand  Jury  Was  Not  Properly 
Drawn? 

No.  The  evidence  introduced  by  defendant  on  his 
motion  to  quash,  including  his  own  withdrawal  of  his 
objection  *'3rd''  (brief  pp.  3,  11,  12  to  19)  showed 
without  question  that  every  formality  in  regard  to 
the  selection  and  empanelment  of  the  grand  jury  had 
been  observed  and  that  competent  testimony  was  intro- 
duced before  the  grand  jury  upon  which  to  found  the 
indictment.  But,  aside  from  this  fact,  the  cases  uni- 
versally hold  that  a  motion  to  quash  on  this  ground 
is  bad  unless  there  is  a  showing  of  prejudice  to  de- 
fendant, and  no  prejudice  is  here  claimed. 

U.   S.  V.   Chiares,  40  Fed.  820; 

Agnew  V.  U.  S.,  165  36,  42,  44,  41  L.  ed.  624, 
627; 

Ruthenberg  v.  U.  S.,  245  U.  S.  482. 

The  record  discloses  that  Judge  Bledsoe  had  directed 
the  clerk  and  jury  commissioner  in  regard  to  the  draw- 
ing of  the  jury,  just  as  directed  in  section  277  of  the 
Revised  Statutes  of  the   United  States. 

The  testimony  of  the  clerk,  in  the  record,  shows 
that  when  the  grand  jury  was  drawn  more  than  three 
hundred  names   were  in  the  box. 

It  is  very  difficult  to  understand  why  counsel  con- 
tinues to  urge  these  objections  when  each  and  every 
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of  them  have  been  met  by  the  evidence  contained 
in  this  record  and  it  is  proven  that  every  proceeding 
v^as  regular  and  in  compliance  with  the  law. 

The  sections  of  the  Federal  Judicial  Code  controlling 
drawing  and  impanelment  of  grand  juries  are  sections 
275,  276,  277,  279,  282,  283  and  284. 

State  laws  do  not  control  empaneling  of  juries  in 
U.   S.   courts  except  as  to  qualifications. 

U.  S.  V.  Reed,  27  Fed.  Cas.  No.  16,  134,  2 
Blatchf.  435  5  Fed.  Stat.  Anno.  (2d  Ed.) 
1066-7. 

In  enacting  this  statute  (Federal  Judicial  Code, 
Sec.  284)  Congress  had  no  lintent  to  legislate  as  to 
the  validity  of  indictments.  The  purpose  was  merely 
to  prevent  the  expense  of  having  a  grand  jur}^  unneces- 
sarily summoned. 

In  U.  S.  V.  Reed,  2  Blatchf.  435,  27  Fed.  Cas.  727, 
733,  Mr.  Justice  Nelson  held  that  a  verbal  order  from 
the  judge  to  the  clerk  to  issue  venire  facias  for  a  grand 
jury  was  sufficient.  In  Fries  case.  What.  St.  Tr.  453, 
3  Dall  515,  9  Fed.  Cas.  826,  923,  Mr.  Justice  Iredell 
observed  that  a  venire  issued  with  the  sanction  of  the 
court  has  the  same  effect  as  though  the  express  order 
of  the  court  had  been  annexed. 

Breese  v.  U.  S.,  203  Fed.  824,  828. 

Such  order  (to  draw  a  grand  jury)  does  not  de- 
termine anything  with  reference  to  any  adversary 
proceeding  in  the  court,  or  conclude  public  or  private 
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rights  in  any  way,  and  amounts  to  nothing  more  than 
a  mere  administrative  regulation  of  internal  affairs 
relating  to  the  order  of  the  court, — if  the  grand  jury 
be  drawn  by  unauthorized  persons,  or  from  persons 
not  properly  selected  or  qualified  and  the  like,  he  has 
his  remedy  by  motion  to  quash  the  indictment  when 
he  is  called  to  answer  it. 

Ex  parte  Harlan,   180   Fed.    119,    127  to   129. 

A  grand  jury  drawn  by  the  proper  authority  and 
composed  of  qualified  persons  is  authorized  to  sit,  un- 
less the  court  of  which  it  forms  a  part  is  holding  a 
session  at  an  unauthorized  time  or  place. 
Ex  parte  Harlan,  180  Fed.   119. 

The  presumption,  until  the  contrary  appears,  is  that 
the  grand  jury  acted  upon  legal  evidence,  and  the 
burden  rests  on  him  who  asserts  that  it  did  not,  to 
prove  it. 

Ex  parte  Harlan,  180  Fed.  119. 

The  court  will  not  hear  evidence,  on  motion  to  quash, 
to  determine  the  sufficiency  of  the  evidence  submitted 
to  a  grand  jury  to  justify  the  return  of  an  indictment. 

U.  S.  V.  Cobban,  127  Fed.  713,  718-723; 

Chadwick  V.  U.  S.,  141  Fed.  225; 

U.  S.  V.  Swift,  186  Fed.  1002; 

•Hillman  v.  U.  S.,   192  Fed.  264,  267; 

McKinney  v.  U.  S.,  199  Fed.  25,  27; 

U.  S.  V.  Nevin,  199  Fed.  831,  836; 

U.  S.  vv.  Rintelen,  235  Fed.  787; 
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U.  S.  V.  Perlanan,  247  Fed.  158,  162; 

Holt  V.  U.  S.,  218  U.  S.  245; 

U.  S.  V.  Silverthorne,  265  Fed.  859. 

Plea  in  abatement  must  be  exact  and  specific.  It  is 
not  sufficient  to  allege  that  the  names  of  certain  per- 
sons were  placed  in  the  jury  box  by  a  deputy  clerk 
and  that  mover  does  not  know  whether  any  of  these 
names  were  drawn.  The  motion  must  affirmatively 
show  that  some  of  such  names  were  drawn. 

U.  S.  V.  Rockefeller,  221  Fed.  462,  466; 

U.  S.  V.  Silverthorne,  265  Fed.  859. 

A  motion  to  quash  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  if  refused,  is  not  a  proper 
subject  of  exception. 

When  made  in  behalf  of  defendants,  it  is  usually 
refused,  unless  in  the  clearest  cases,     t-     ^     ^ 

U.  S.  V.  Rosenburg,  74  U.   S.   (7  Wall.)   580, 
583. 

The  defendant  has  shown  no  possible  prejudice  to 
his  interest  in  the  grand  jury  proceedings,  and  the 
court  found  none.  The  evidence  submitted  disproved 
every  claim  of  irregularity  in  drawing  and  empaneling 
the  grand  jury  and  in  the  presenting  of  evidence  to 
the  grand  jury.  The  contention  of  defendant  is 
without  merit. 
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III. 

The  Demurrer. 

Counsel  presents  and  argues  the  demurrer  to  various 
counts  upon  which  no  conviction  was  had.  He  has  no 
appeal  from  these  rulings.  The  rulings  upon  such 
counts  is  not  a  final  judgment  within  the  meaning  of 
section  128  of  the  Judicial  Code,  and  no  appeal  lies 
therefrom.  We  will  spend  no  time  upon  such  parts 
of  the  appellant's  brief. 

1.  An  indictment  charging  misapplication  of  the 
''moneys,  funds  and  credits"  of  a  bank  is  not  duplicit- 
ous  as  charging  three  offenses,  where  such  allegation 
is  followed  by  the  additional  words  "a  more  particular 
description  of  which  is  to  the  grand  jurors  unknown.'' 
Same  rule  applies  to  embezzlement,  or  abstraction  of 
''moneys,  funds  and  credits." 

Sheridan  v.  U.  S.  Fed.  305,  310; 

Breese  v.  U.  S.  106  Fed.  680,  688; 

U.  S.  V.  Hinze,  161  Fed.  425,  429; 

U.  S.  v.  Voorhees,  9  Fed.  143; 

Evans  v.  U.  S.,  153  U.  S.  584; 

Shepard  v.  U.  S.,  236  Fed.  73,  81. 

In  brief,  page  20,  11.9  to  17,  it  is  said: 
"Nowhere  in  any  of  the  counts,  is  there  any  allega- 
tion as  to  what  property  was  embezzled,  or  what  prop- 
erty misapplied,  or  what  property  was  abstracted,  etc." 

A  reading  of  the  indictment  disproves  this  charge 
in  toto. 
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Count  19  charges  embezzlement  of  the  ''moneys, 
funds  and  credits"  of  the  bank  "to  the  amount  and 
value  of  $20,000,  a  more  particular  description  of 
which  said  moneys,  funds  and  credits  is  to  the  grand 
jurors  unknown." 

Count  31  charges  misapplication  of  ''moneys,  funds 
and  credits"  of  the  bank  "to  the  amount  and  value  of 
$46,249.10"  "a  more  particular  description  of  which 
said  moneys,  funds  and  credits  is  to  the  grand  jurors 
unknown.'* 

Count  33  charges  abstraction  '*from  the  credits  of 
the  said  National  Banking  Association  certain  notes, 
then  and  there  belonging  to  the  said  National  Banking 
Association,  which  said  notes  were  of  the  tenor  fol- 
lowing, to-wit:"  Here  follows  the  date,  signatures  and 
amount  of  each  of  fourteen  different  notes.  Each  of 
these  counts  sets  up  the  means  by  which  the  act  charged 
was  accomplished. 

Count  34  charges  embezzlement  of  "moneys,  funds 
and  credits"  "to  the  amount  and  of  the  value  of" 
$2,000  "a  more  particular  description  of  which  said 
moneys,  funds  and  credits  is  to  the  grand  jurors  un- 
known." 

Count  35  charges  embezzlement,  in  the  same  terms, 
of  $3000  in  value  of  the  moneys,   funds  and  credits. 

Counts  16,  17,  21  and  22,  the  remainder  of  those 
upon  which  convictions  were  had,  charge  false  entries. 

2.  It  is  said  the  indictment  is  defective  because  it 
is   not   alleged   in   counts   setting  up   abstraction,   that 
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such  abstraction  was  without  the  consent  of  the  bank 
or  the  directors. 

The  case  of  U.  S.  v.  Northway,  120  U.  S.  327,  30 
L.  ed.  664,  cited  in  brief,  does  not  sustain  this  view. 
That  indictment  alleged  want  of  consent  and  it  was 
held  good.     It  is  not  held  to  be  essential. 

In  the  case  of  U.  S.  v.  Britton,  107  U.  S.  655,  27 
L.  ed.  520,  cited  in  brief,  the  indictment  charges  mis- 
application, not  abstraction. 

A  careful  reading  of  section  5209  is  an  answer  to 
this    contention.      It    provides: 

"Every  president,  director,  cashier,  teller,  clerk, 
or  agent  of  any  association,  who  embezzles,  ab- 
stracts, or  wilfully  misapplies  any  of  the  moneys, 
funds,  or  credits  of  the  association:" 

Then  follows  the  acts  denounced  if  done  without 
the  authority  of  the  directors.  In  other  words,  if  the 
directors  should  consent  that  the  moneys,  funds  or 
credits  of  the  bank  might  be  embezzled,  abstracted  or 
wilfully  misapplied,  they  would  be  guilty  of  aiding 
and  abetting  the  offense  instead  of  affording  a  defense 
to  the  criminal. 

In  the  case  of  Sheridan  v.  U.  S.,  236  Fed.  305,  311, 
the  court  says: 

"Nor  was  it  necessary  to  allege  that  the  money 
was  abstracted  without  the  consent  or  knowledge 
of  the  depositor.  If  in  fact  it  was  abstracted  with 
such  consent  and  knowledge,  it  was  a  matter  of 
defense  to  be  shown  by  the  plaintiff  in  error." 
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In  Flickinger  v.  U.  S.,  150  Fed.  1,  3,  the  court  says: 
"The  statute  does  not  make  it  necessary,  in 
order  to  constitute  an  offense,  for  the  president 
to  make  the  wilful  misapplication  Vithout  author- 
ity from  the  directors/  although  there  is  that 
special  provision  with  respect  to  the  unlawful  issue 
of  any  of  the  notes  of  the  association,  or  of  any 
certificates  of  deposit  or  bill  of  exchange,  etc. 
In  passing-  upon  the  demurrer,  the  court  below 
said: 

"  ^Objection  is  made  that  there  is  no  averment 
that  Hays  discounted  this  paper  without  the 
knowledge  and  consent  of  the  board  of  directors. 
I  do  not  think  this  averment  necessary,  and  it 
would  not  be  less  criminal  done  with  the  knowledge 
and  consent  of  the  board  of  directors,  if  the  de- 
fendants and  the  board  of  directors  did  it  under 
the  circumstances  which  the  indictment  avers  ex- 
isted in  connection  with  the  action  of  the  defend- 
ants. It  appears,  from  the  averments  of  these 
counts  that  the  defendant  Hays  misapplied  money 
and  funds  of  the  bank  by  discounting  these  notes.' 
We  concur  in  this  view.  The  averments  of 
these  counts  show,  in  each  instance,  a  wilful  mis- 
application of  the  funds  of  the  bank,  for  an  un- 
lawful purpose,  with  intent  to  injure  and  defraud 
the  bank.  The  transaction  in  each  case  is  de- 
scribed in  detail,  and  the  averments^  covering  every 
element  of  the  crime,  are  full  and  clear.  There 
could  be  no  proper  presumption  that  the  directors, 
in  the  ordinary  course  of  business,  would  consent 
to  the  discount  by  the  president  of  worthless  and 
fictitious  paper,  with  intent  to  injure  and  defraud 
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the  bank,  and  therefore  no  necessity  to  insert 
in  the  indictment  an  averment  to  negative  such 
authority.  If,  under  any  circumstances,  the  au- 
thority of  the  directors,  could  vaHdate  such  con- 
•  duct  on  the  part  of  the  president  then,  in  that 
event,  which  we  see  no  reason  to  anticipate,  the 
rule  laid  down  by  this  court  in  the  McKnight  case 
would  apply.  It  would  be  a  matter  of  defense. 
McKnight  v.  U.  S.,  115  Fed.  972,  986,  54  C,  C.  A. 
358." 

That  opinion  holds  as  does  the  opinion  of  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  in  McKnight 
V.  U.  S.,  115  Fed.  972,  that  if  under  any  circumstances 
the  authority  of  the  directors  validates  such  conduct, 
it  would  be  a  matter  of  defense.  The  McKnight  opinion 
was  rendered  by  Circuit  Judges  Lurton,  Day  and 
Severans,  the  opinion  being  written  by  Circuit  Judge 
Day,  afterwards  judge  of  the  Supreme  Court  of  the 
United  States,  and  on  page  984,  paragraph  marked 
four,  Judge  Day  takes  up  the  Britton  case  and  shows 
clearly  that  the  Britton  case  is  not  in  accord  with  the 
later  cases  by  the  Supreme  Court,  particularly  the 
case  of  Claasen  v.  U.  S.,  142  U.  S.  140,  and  Devons 
V.  U.  S.,  133  U.  S.  584.  It  is  true,  as  said  by  the 
district  judge  in  the  Martindale  case,  that  the  indict- 
ment in  the  McKnight  case  charges  that  the  misapplica- 
tion was  without  the  consent  of  the  board  of  directors, 
and  without  the  consent  or  knowledge  of  the  discount 
committee,  but  Judge  Day  in  the  McKnight  case  holds 
that  that  allegation  in  the  indictment  was  unnecessary, 


-16- 

and  that  the  allegation  need  not  be  approved.  Judge 
Day  in  his  opinion  cites  the  case  of  the  United  States 
V.  Eno.  56  Fed.  page  218,  by  the  District  Court  of 
the  Southern  District  of  New  York,  in  which  Judge 
Benedict,   at  page   220,    said: 

'*It  may  be  proper  to  add,  in  regard  to  the 
point  made  that  the  indictment  is  defective  be- 
cause it  fails  to  aver  that  the  acts  charged  were 
done  without  the  knowledge  or  assent  of  the 
directors  of  the  association,  that,  in  my  opinion, 
such  an  averment  is  not  essential  in  an  indictment 
for  the  misapplication  of  the  funds  of  a  national 
bank.  The  statute  does  not  make  absence  of  au- 
thority from  the  directors  an  ingredient  in  the 
crime  of  misapplication.  I  conceive  that  a  con- 
version of  the  funds  of  a  national  bank  by  its 
president  may  be  a  criminal  misapplication  of  the 
funds  of  the  bank,  although  done  with  the  knowl- 
edge and  assent  of  the  directors  of  the  bank.  The 
president  of  a  national  bank  is  not  the  association, 
nor  are  the  president  and  directors  the  associa- 
tion. They  are  only  officers  of  the  association. 
The  moneys  of  the  stockholders  and  of  the  de- 
positors in  the  association  are  not  the  moneys  of 
these  officers,  but  of  the  association;  and  it  has 
not  yet  been  held  that  a  national  bank  may  be 
pillaged  of  such  moneys  by  its  president  with  im- 
punity, provided  the  act  be  done  in  pursuance  of 
a  conspiracy  between  the  president  and  the  di- 
rectors, or  a  majority  of  them." 

In  the  still   later  case   of   Stouts  v.   U.   S.,   by  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  Cir- 
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cuit  Judge  Hook,  in  passing  upon  a  question  of  this 
kind,  involving  the  misapplication  of  the  funds  of  the 
bank  by  loaning  of  money  upon  notes  that  were  not 
well  secured,  at  the  top  of  page  803,  states: 

"The  indictment  was  framed  and  the  case  was 
tried  as  though  the  knowledge  and  approval  of 
the  directors  would  be  a  defense.  As  to  this  see 
Flickinger  v.  U.  S.,  150  Fed.  page  1.'' 

The  exact  question  here  involved  and  the  effect  of 
the  ruling  in  the  Britton  case  were  very  fully  and 
carefully  considered  by  District  Judge  Hough  in  the 
case  of  the  United  States  v.  Morse,  161  Fed.,  page 
429.  The  Morse  indictment  contained,  among  others, 
nine  counts  charging  misapplication.  The  misapplica- 
tion, as  charged,  was  a  like  misapplication  as  that 
charged  in  the  indictment  under  consideration,  and  on 
page  435,  in  considering  this  question.  Judge  Hough 
says: 

'^United  States  v.  Martindale  (D.  C),  146  Fed. 
280,  declares  it  a  fatal  objection  not  to  negative 
the  knowledge  and  approval  of  the  governing  au- 
thority of  the  bank.  This  is  not  consistent  with 
Evans^  Case,  153  U.  S.  593,  14  Sup.  Ct.  934,  38 
L.   Ed.   830. 

''On  principle  these  defendants  could  not  have 
possessed  authority  to  produce  or  permit  a  con- 
version of  the  funds  of  the  bank  to  Morse's  use. 
Authority  to  commit  a  crime  is  an  impossibility, 
yet  nothing  short  of  that  power  meets  the  exigen- 
cies of  defendant's  case  if  the  allegations  of  the 
count  are  true  as  pleaded.     It  cannot  be  necessary 
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to  negative  a  legal  impossibility.  To  assert,  as 
does  this  count,  that  the  payment  for  the  con- 
temporaneous benefit  of  Morse  was  wilfully  made, 
with  intent  that  Morse  should  convert  the  same 
to  his  own  use,  without  securing  repayment,  and 
with  intent  to  defraud,  does  clearly  aver  a  con- 
version of  the  funds,  effected  as  soon  as  the 
bank  paid  over  the  money/' 

It  is  to  be  noted  that  the  present  indictment  charges 
that  Williams  not  only  "with  intent  to  injure  and  de- 
fraud said  Banking  Association,''  but  also  "divers 
other  persons  whose  names  are  to  the  grand  jurors 
unknown  and  who  were  then  and  there  shareholders 
and  creditors  and  depositors  of  said  Banking  Asso- 
ciation, did  wilfully  misapply  said  moneys,  etc  "  This 
seems  to  bring  the  present  indictment  clearly  within 
the  reasoning  of  the  Morse  case. 

It  therefore  seems  clear  that  if  the  proper  proof 
shows,  as  the  indictment  charges,  a  wilful  abstraction 
by  the  withdrawing  of  certain  notes,  as  described  in 
the  abstraction  counts,  which  notes  were,  as  charged, 
applied  to  the  use  and  benefit  of  persons  other  than 
the  Banking  Association,  and  the  said  notes,  as  is 
charged,  were  then  and  there  wholly  lost  to  the  Bank- 
ing Association  or  by  such  withdrawal  the  comptroller 
or  his  agent  was  deceived,  and  all  of  that  was  done, 
as  charged  in  the  indictment,  with  intent  not  only  to 
injure  and  defraud  the  Banking  Association,  but  the 
shareholders,  creditors  and  depositors  of  said  Banking 
Association,  or  with  intent  to  deceive  the  comptroller 
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or  his  agent,  the  board  of  directors  could  not  consent 
to  such  fraud  upon  the  shareholders,  creditors,  and 
depositors  and  the  comptroller  or  his  agent.  If  they 
did  so  consent,  then  instead  of  taking  from  the  trans- 
action criminal  liability  on  the  part  of  the  officer,  all 
of  those,  including  the  directors  themselves,  who  know- 
ingly participated  in  such  misapplication  would  be 
equally  guilty.  It  must  be  remembered,  as  said  by 
Judge  Benedict  in  the  Eno  case, 

'*the  directors  are  not  the  Banking  Association 
^  ^<  ^^  The  money  of  the  stockholders  and  de- 
positors is  not  the  money  of  these  officers.'' 

If  this  were  not  true,  then  a  board  of  four  or  five 
directors  could  misapply  the  moneys  of  the  bank  with 
impunity  with  intent  to  injure  and  defraud  the  share- 
holders, creditors  and  depositors  and  be  able  to  say, 
*'We  are  not  criminally  liable  for  any  misapplication, 
dven  though  we  did  these  things  with  the  intent  as 
charged,   because  zve  consented   thereto." 

In  the  Evans  case  the  Supreme  Court  fails  to  follow 
the  rule  laid  down  in  the  Brittan  case  on  this  point. 
On  page  592  of  the  Evans  opinion,  last  paragraph,  the 
Supreme  Court  says: 

'*It  is  objected,  however,  to  this  count  that  there 
was  no  averment  that  the  cashier,  in  discounting 
the  note,  acted  in  excess  of  his  powers  or  out- 
side of  his  regular  duties,  nor  was  there  any 
averment  that  the  cashier  was  not  the  duly  au- 
thorized officer  of  the  bank  to  discount  paper, 
nor  was  there  any  averment  that  the  discount  was 
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procured  by  any  fraudulent  means,  or  that  Evans 
was  at  the  time  of  such  discount  insolvent,  or  knew 
himself  to  be  so.  It  was  held  by  this  court  in 
Bank  of  the  United  States  v.  Dunn,  6  Pet.  51, 
that  the  power  to  discount  paper  was  not  one  of 
the  implied  powers  of  the  cashier,  and  this  is 
believed  to  be  the  law  at  the  present  day.  Morse 
on  Banking,  Sec.  117.  If  the  directors  of  this 
bank  had  authorized  their  cashier,  either  gener- 
ally or  in  this  particular  case,  to  discount  paper, 
it  was  clearly  matter  of  defence.  But  even  if  he 
did  possess  such  power,  and  wilfully  abused  it  by 
discounting  notes  which  he  knew  to  be  w'orth- 
less,  and  did  this  with  deliberate  intent  to  de- 
fraud the  bank,  it  is  not  perceived  that  his  crim- 
inality is  any  less  than  it  would  have  been  if  he 
had  acted  beyond  the  scope  of  his  authority." 

This  is  in  accord  with  a  very  able  opinion  by  Justice 
Story  of  the  Supreme  Court  in  26  U.  S.  page  44.  On 
page  71  of  that  opinion  Justice  Story  says: 

"The  instruction  prayed  for,  proceeds  upon  the 
same  principle,  as  the  pleas.  It  supposes,  that  the 
usage  and  practice  of  the  cashier,  under  the  sanc- 
tion of  the  board,  could  justifv  a  known  misap- 
plication of  the  funds  of  the  bank.  What  is  that 
usage  and  practice,  as  put  in  the  case?  It  is  a 
usage  to  allow  customers  to  overdraw,  and  to  have 
their  checks  and  notes  charged  up,  without  present 
funds  in  the  bank — stripped  of  all  technical  dis- 
guise, the  usage  and  practice,  thus  attempted  to  be 
sanctioned,  is  a  usage  and  practice  to  misapply 
the  funds  of  the  bank ;  and  to  connive  at  the  with- 
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drawal  of  the  same,  without  any  security,  in  favor 
of  certain  privileged  persons.  Such  a  usage  and 
practice  is  surely  a  manifest  departure  from  the 
duty,  both  of  the  directors  and  the  cashier,  as 
cannot  receive  any  countenance  in  the  court  of 
justice.  It  could  not  be  supported  by  any  vote 
of  the  directors,  however  formal;  and  therefore, 
whenever  done  by  the  cashier,  is  at  his  own  peril, 
and  upon  the  responsibility  of  himself  and  his 
sureties.  It  is  anything  but  'well  and  truly  execut- 
ing his  duties,  as  cashier.'  This  view  of  the  mat- 
ter disposes  of  this  embarrassing  point,  and  also 
of  the  second  instruction  prayed  for  by  the  de- 
fendants; which  substantially  turns  upon  the  like 
considerations." 

Again  in  Breese  v.  United  States,  106  Fed.  680,  at 
page  685,  the  court  says: 

''The  requests  numbered  9  and  10  were  to  the 
effect  that  if  the  acts  charged  against  the  de- 
fendant were  permitted  and  sanctioned  by  the 
other  officers  of  this  bank,  whose  duty  it  was 
to  supervise,  manage,  and  control  such  matters, 
defendant  could  not  be  found  guilty;  these  officers 
having  the  right,  in  the  exercise  of  their  official 
discretion,  to  sanction,  ratify,  and  confirm  said 
acts.  These  were  properly  refused.  Evidence  had 
been  submitted  to  the  jury  of  the  acts  charged. 
With  this  was  evidence  intended  to  show  the  in- 
tent with  which  the  acts  were  done.  A  part  of 
this  evidence  was  that  the  defendant,  with  two 
of  the  other  directors, — making  three  out  of  four, 
the  whole  number  of  directors, — had  been  engaged 
in   obtaining  money  from  the    bank    on    wholly 
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worthless  securities.  Surely,  evidence  that  the 
defendant  acted  with  the  sanction,  consent,  or 
ratification  of  these  men  could  not  be  admissible. 
Apart  from  this,  the  language  of  the  requests  is 
broad  enough  to  mean  that,  however  fraudulent 
and  illegal  the  acts  of  the  defendant  were,  if  they 
were  permitted,  sanctioned,  or  ratified  by  the  other 
officers  of  the  bank,  they  were  not  unlawful,  a 
startling  proposition.  The  most  formal  vote  of 
the  board  of  directors  could  not  authorize  the 
embezzlement,  abstraction,  or  wilful  misapplica- 
tion of  the  funds  of  the  bank.  Minor  v.  Bank, 
1  Pet.  44,  7  L.  Ed.  47.  The  authority  of  the 
officers  of  the  bank  and  of  its  board  of  directors 
extends  only  to  legitimate  transactions  honestly 
intended  for  the  benefit  of  the  bank.  U.  S.  v. 
Harper  (C.  C),  35  Fed.  484." 

Section  5209,  after  stating  various  forbidden  acts, 
thus   proceeds : 

itjic  ^  jk^  zmfh  intent,  in  either  case,  to  injure 
or  defraud  the  association  or  any  other  company, 
body  politic  or  corporate,  or  any  individual  per- 
son, or  to  deceive  any  officer  of  the  association, 
or  any  agent  appointed  to  examine  the  affairs  of 
any  such  association:'^ 

The  reason  for  this  provision  is  plain.  There  could 
be  no  governmental  supervision  if  the  officers  of  the 
bank  were  left  free  to  withdraw  objectionable  paper 
to  prevent  the  comptroller  of  the  treasury  from  dis- 
covering it  as  a  part  of  the  assets.  Hence  it  is  made 
a  crime  to  abstract  moneys,   funds  and  credits  '\\\\h 
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intent — to  deceive — any  agent  appointed  to  examine 
the  affairs  of  any  such  association/' 

The  indictment  is  well  within  the  provisions  of  sec- 
tion  1025,   Revised   Statutes. 

There  was  no  error  in  overruling  the  demurrer. 

IV. 
Motion  to  Require  Election. 

The  rule  of  law  with  relation  to  the  requiring  of 
the  prosecution  to  elect  upon  which  count  it  will  pro- 
ceed is  exactly  the  reverse  of  what  is  urged  by  counsel. 

"The  right  of  demanding  an  election  and  the 
limitation  of  the  prosecution  to  one  offense  is  con- 
fined to  charges  alleged  in  the  indictment,  zMch 
are  actually  distinct  from  each  other^  and  do  not 
form  parts  of  one  and  the  same  transaction.  *  *  * 
An  indictment  will  not  be  quashed,  nor  will  the 
prosecutor  be  put  to  his  election  as  to  which  count 
he  will  proceed  under,  when  the  court  may  be 
doubtful  if  the  intention  be  not  to  charge  the  same 
as  cognate  offenses  growing  out  of  the  same  trans- 
action, but  will  postpone  action  until  it  is  developed 
by  the  evidence  that  it  is  sought  to  convict  of 
two  or  more  offenses  growing  out  of  separate  and 
different  transactions,  before  compelling  the  state 
to  elect  on  which  count  the  prosecution  will  pro- 
ceed." 

Hughes'  Criminal  Law,   Sec.  2784,  p.  722; 

U.  S.  V.  Nye,  4  Fed.  ^S^,  893; 

Toy  V.  U.  S.,  266  Fed.  326. 
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Such  motion  is  always  addressed  to  the  sound  dis- 
cretion  of  the  court. 

U.   S.  V.   Nye,  4  Fed.  888,  893; 
Painter  v.  U.  S.,  151  U.  S.  396,  400,  38  L.  ed. 
211. 

One  act  may  be  a  violation  of  two  statutes  and  if 
each  statute  requires  proof  of  an  additional  fact  that 
the  other  does  not,  an  acquittal  or  conviction  under 
either  statute  does  not  exempt  defendant  from  prose- 
cution and  punishment  under  the  other. 

U.  S.  V.  Turner,  266  Fed.  248,  250; 

Gavieres  v.  U.  S.  220  U.  S.  338,  55  L.  ed.  489; 

Bens  v.  U.  S.  266  Fed.  152. 

This  procedure  has  been  modified  by  section  1024 
U.  S.  Revised  Statutes,  which  reads: 

"When  there  are  several  charges  against  any 
person  for  the  same  act  or  transaction,  or  for  two 
or  more  acts  or  transactions  connected  together, 
or  for  two  or  more  acts  or  transactions  of  the 
some  class  of  crimes  or  offenses,  which  may  be 
properly  joined,  instead  of  having  several  indict- 
ments the  whole  may  be  joined  in  one  indictment 
in  separate  counts ;  and  if  two  or  more  indictments 
are  found  in  such  cases,  the  court  may  order  them 
to  be  consolidated." 

See: 

Freed  v.  U.  S.,  266  Fed.  1012,  1014. 

The  court,  in  the  case  at  bar,  exercised  a  sound 
discretion  in  refusing  to  compel  the  election  and  de- 
fendant was  not  prejudiced  thereby. 


V. 

Asserted  Errors  in  Rulings  on  Evidence. 

1.  (Brief  p.  27,  11.  10  to  21.)  This  evidence 
was  upon  counts  Nos.  4,  5,  6  and  7.  Appellant  was 
acquitted  on  all  these  counts.  No  prejudicial  error 
could  accrue  to  appellant  even  if  there  was  error.  The 
inquiry  was  directed  to  the  fact  that  a  note  was 
executed  to  the  bank  by  T.  C.  Hammond,  assistant 
cashier,  at  the  request  of  appellant.  Hammond  got 
nothing  for  the  note,  but  Williams  executed  to  him 
his  personal  note  for  indemnity.  The  Hammond  note 
was  carried  on  the  books  of  the  bank  as  a  loan.  It 
was  attempted  to  explain  the  false  entries  by  saying 
the  bank  used  the  money  to  pay  interest  on  some 
of  its  obligations.  The  evidence  elicited  went  to  the 
intent  of  appellant  to  deceive  the  bank  examiner  by  the 
false  entry.     The  ruling  was  right. 

2.  The  brief  of  appellant,  from  page  27,  line  10  to 
page  37,  line  24,  sets  out  various  assignments  of 
error  based  upon  the  rulings  of  the  court  on  admissibil- 
ity of  testimony.  There  is  no  presentation  of  law, 
or  argument,  or  reason  for  assigning  the  errors.  The 
count  of  the  indictment  to  which  the  evidence  was  in- 
troduced is  not  stated,  the  issue  to  which  the  evidence 
was  addressed  is  not  given,  and  no  showing  is  made 
from  which  it  can  be  known  whether  the  rulings  were 
proper  or  improper.  Upon  this  trial  appellant  was 
acquitted  upon  four  counts,  convicted  on  nine  counts 
and  there  was  disagreement  upon  fourteen  counts. 


Where  defendants  were  convicted  on  several  counts, 
and  the  judgment  was  warranted  by  any  one  of  sev- 
eral such  counts,  error,  if  any  in  admitting  or  exclud- 
ing evidence  relating  to  one  count  alone,  is  imma- 
terial, and  not  ground  for  reversal. 

Wesoky  V.  U.   S.,   175  Fed.   333: 
Goll  V.  U.  S.,  151   Fed.  412. 

Counsel  cannot  impose  upon  the  court  the  duty  of 
digging  through  the  transcript  in  search  of  a  possible 
error.  Neither  is  it  the  duty  of  the  United  States 
attorney  to  try  and  guess  what  reason  counsel  had 
in  mind,  or  now  has  in  mind,  for  claiming  the  rulings 
of  the  court  to  be  erroneous.  We  affirm  that  there  is 
no  error  in  this  record.  The  presumption  is  that  there 
is  no  error.  No  error  is  made  to  appear  by  appellant. 
It  is  not  pointed  out  or  shown  where,  or  in  what  ap- 
pellant was  prejudiced  bv  any  ruling  set  out.  There- 
fore the  court  will  disregard  the  claimed  errors. 

The  testimony  introduced  to  show  that  the  First 
National  Bank  made  good  the  defalcations  of  appel- 
lant was  restricted  by  the  court  to  the  single  proposi- 
tion that  the  bank  suffered  loss  by  the  various  trans- 
actions to  which  the  evidence  related.  The  jury  was 
specially  instructed  by  the   court   to   this  effect. 

It  is  evident  that  the  jury  did  not  believe  the  testi- 
mony of  defendant  that  he  merelv  changed  the  places 
of  the  Goodbody  note  and  the  Murphy  cash,  giving 
the  bank  the  cash.  If  they  did  so  believe,  the  testi- 
mony that  the  bank  returned  the  money  to  Murphy's 
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account  would  not  have  induced  them  to  find  appellant 
guilty  of  embezzlement.  It  would  merely  have  shown 
that  the  bank  had  made  good  and  returned  the  money 
Williams  had  filched  from  Murphy's  account  for  the 
use  of  the  bank.     [Br.  p.  Z7 ,  1.  27  to  p.  Z^,  1.  25.) 

VI. 
The   Instructions. 

1.  (Br.  p.  38,  1.  26  to  p.  39,  1.  33.)  The  mistake 
of  counsel  as  to  this  portion  of  the  instructions  is 
found  at  page  39,  11.  26-33,  as  follows: 

"Such  an  instruction  does  not  accurately  state  the 
law,  and  is  misleading,  because  it  attempts  to  take 
away  from  the  jury  that  which  the  law  directs  them 
to  do,  to-wit — determine,  from  the  evidence,  what  par- 
ticular count  he  is  guilty  of,  and  when  they  so  find 
that  he  is  guilty  of  one  particular  count,  in  connection 
with  a  group  of  counts  carved  out  of  the  same  trans- 
action, that  they  then  have  made  their  selection,  and 
cannot  find  him  guilty  of  the  other  counts  which  deal 
with  the  same  transaction;'' 

Of  course  this  is  not,  and  cannot  be  the  law.  Take, 
for  instance,  counts  16,  17,  19  and  21  which  all  grew 
out  of  the  Murphy  transaction.  The  act  was  not 
''carved  up  into  various  charges.''  Count  16  charges 
that  a  false  entry  was  made  in  the  "time  account, 
ledger  sheet,  account  number  1436,  M.  B.  Murphy" 
on  May  5,  1916,  by  entering  thereon  $6,500  instead  of 
$26,500  which  was  the  correct  amount,  to  deceive 
the  comptroller. 
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Count  17  charges  that  on  June  30,  1916,  a  report  of 
the  condition  of  the  bank  was  made  and  transmitted  to 
the  comptroller  and  under  the  head  of  ''other  time 
deposits"  under  Habilities,  a  false  entry  was  made 
showing  $20,000  less  than  it  should  have  been,  this 
being  based  on  the  crediting  to  the  A^lurphy  account 
$20,000  less  than  it  should  have  been. 

Count  19  charges  the  embezzlement  of  the  $20,000 
on  May  5,  1916. 

Count  21  charges  a  false  entry  May  5,  1916,  in 
the  "collection  register,"  to  deceive  agent  of  comptrol- 
ler, of  the  M.  D.  Goodbody  note  for  $20,000  to  be  left 
for  collection  by  M.  B.  Murphy. 

While  each  of  these  charges  arose  out  of  one  trans- 
action, there  cannot  be  said  to  be  a  chance  for  an 
election,  or  selection  as  to  which  of  the  various  offenses 
were  committed.  It  is  entirely  consistent  that  each 
was  committed.  They  are  separate  and  distinct.  No 
error  appears  in  this  instruction. 

See: 

Gavieres  v.  U.  S.,  220  U.  S.  338,  supra; 

Bens  V.  U.  S.  266  Fed.   152,  supra; 

U.  S.  V.  Turner,  266  Fed.  248,  250,  supra. 

2.  (Br.  p.  40,  11.  1  to  18.)  The  court  did  fully 
instruct  the  jury  in  regard  to  the  presumption  of  inno- 
cence. The  instructions  given  were  full,  and  fair  to 
defendant.  It  was  not  necessary  for  the  court  to 
modify  every  phrase  of  his  instructions  by  referring 
to  the   presumption   of   innocence.      Besides,   the   very 


terms  of  the  last  sentence  quoted  would  call  for  evi- 
dence which  would  overcome  the  presumption  of  inno- 
cence. I  take  this  language  to  mean  the  overcoming 
not  only  of  the  presumption  of  innocence,  but  of  every 
reasonable  doubt,  to-wit: 

''Where  the  evidence  is  entirely  circumstantial,  and 
yet  is  not  only  consistent  with  the  guilt  of  the  defend- 
ant, hut  inconsistent  zvith  any  other  rational  conclusion, 
the  law  makes  it  the  duty  of  the  jury  to  convict/' 

Counsel's  proposition  to  instruct  the  jury  that  the 
circumstantial  evidence  must  not  only  be  sufficient  ''to 
be  inconsistent  with  any  other  rational  theory  of  in- 
nocence" but  must  also  be  "sufficiently  strong  to  set 
aside  the  presumption  of  innocence,  and  moreover  to 
remove  it  beyond  a  reasonable  doubt,  and  that  it  was 
not  inconsistent  with  any  rational  theory  of  innocence 
they  were  bound  to  acquit  him,''  seems  to  be  founded 
on  the  theory  that  defendant  was  being  tried  to  de- 
termine if  he  was  innocent.  Such  was  not  the  case. 
He  was  duly  charged  with  being  guilty.  The  jury 
were  impanelled  to  determine  whether  or  not  he  could 
be  proved  guilty,  not  whether  he  could  be  proved  in- 
nocent. In  the  eyes  of  the  law  he  was  innocent  until 
the  jury  determined  him  guilty  from  the  evidence. 

''It  was  erroneous  to  give  a  charge  which  au- 
thorized an   acquittal   on   a   reasonable   doubt   of 
innocence  instead  of  a  reasonable  doubt  of  guilt." 
16  C.  J.  993,  Sec.  2401. 
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3.  (Br.  p.  40,  11.  19  to  23.)  This  is  merely  a  mode 
of  stating  the  doctrine  of  reasonable  doubt  and  is  in 
line  with  the  authorities. 

4.  (Br.  p.  40,  11.  25  to  31.)  It  is  an  extraordinary 
misconception  of  the  language  of  the  instruction  which 
enables  counsel  to  assert  that  the  court  therein  stated 
that  the  "transactions  mentioned  in  the  indictment'' 
had  been  ''actually  proved  against"  defendant.  On 
other  other  hand  the  only  rational  construction  of 
the  language  here  is  that  the  court  was  instructing 
the  jury  that  the  only  purpose  of  the  introduction  of 
evidence  of  offenses  other  than  those  charged  in  the 
indictment  was  to  show  the  intent  of  defendant,  and 
this  was  to  be  applied  only  to  such  matters  charged 
in  the  indictment  as  the  jurors  found  had  been  proven. 
No  error  appears. 

5.  (Br.  p.  41,  11.  11  to  23.)  It  is  not  according 
to  the  record,  nor  the  fact  that  the  court  permitted 
evidence  that  certain  amounts  were  charged  to  the 
profit  and  loss  account  of  the  bank  as  a  circumstance 
for  the  jury  to  consider  in  determining  whether  appel- 
lant had  been  guilty  of  embezzlement  or  misapplica- 
tion, or  abstraction.  The  court  told  the  jury  when 
the  evidence  was  off'ered  and  admitted  just  what  he 
told  them  in  this  instruction,  that  this  evidence  was 
to  be  considered  only  to  determine  whether  or  not  the 
bank's  funds  had  been  depleted.  The  ridiculous  charge 
that  the  court  thereby  told  the  jury  that  such  act  by 
the  bank  was  sufficient  to  justify  the  jurv  in  coming 
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to  the  conclusion  that  plaintiff  in  error  was  responsible 
for  such  depletion  is,  of  course,  totally  unsupported 
by  the  record.  The  evidence  introduced  as  to  each 
of  the  various  transactions,  before  the  introduction 
of  the  evidence  to  show  the  depletion,  proved  beyond 
any  doubt  that  appellant  was  the  only  person  respon- 
sible for  the  condition  requiring  restitution  by  the  bank. 

6.  (Br.  p.  42,  1.  1-7  to  p.  43,  1.  33.)  See  authorities 
above  cited  under  No.  1  of  ''demurrer,''  as  to  the  matter 
of  charging  embezzlement,  etc.,  of  ''moneys,  funds  and 
credits."  The  law  does  not  make  the  value  of  the 
property  any  element  of  the  offense  and  hence  the  proof 
of  the  value  is  immaterial. 

7.  (Br.  p.  44,  1.  1  to  p.  45,  1.  13.)  We  have  met 
this  position,  supra.  The  statute  specifically  lays  down 
that  the  offense  is  committed  if  defendant  does  the 
prohibited  act  "with  intent  "^  "^  *  to  deceive  *  ^  * 
any  agent  appointed  to  examine  the  affairs,  etc." 

8.  (Br.  p.  45,  1.  15  to  p.  46,  1.  2.)  The  jury  re- 
called the  evidence  which  proved  beyond  a  reasonable 
doubt  that  defendant  had  misapplied  funds  of  bank. 
They  convicted  on  counts  31  and  33. 

9.  (Br.  p.  46,  11.  3  to  19.)     Same  as  No.  7,  stipra. 

10.  (Br.  p.  46,  1.  20  to  p.  48,  1.  17.)  The  in- 
struction correctly  sets  forth  the  law  with  regard  to 
intent  in  such  cases. 

The  intent  to  injure  or  defraud  the  bank  within  the 
meaning  of  the  section  does  not  necessarily  involve 
malice  or  ill-will  toward  the  bank,   for  the  law  pre- 
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sumes  that  a  person  intends  the  necessar}^  and  natural 
consequences  of  his  acts,  and  it  is  sufficient  that  the 
wrongful  or  fraudulent  act  will  necessarily  injure  or 
defraud   the   bank. 

Agnew  V.  U.  S.,  165  U.  S.  36; 

U.  S.  V.  Youtsey,  91  Fed.  864; 

U.  S.  V.  Allis,  7Z  Fed.  165; 

Peters  v.  U.  S.,  94  Fed.  127; 

U.   S.  V.  Kenney,  90  Fed.  257; 

U.  S.  V.  Taintnor,  28  Fed.  Cas.  No.  16428; 

Chadwick  V.  U.  S.,   141   Fed.  225,  242. 

Proof  of  the  act  charged  raises  the  inference  of  in- 
tent to  injure  or  defraud  the  bank  or  to  deceive  and 
throws  the  burden  of  proof  upon  the  defendant. 
U.   S.   V.   German,    115   Fed.  987. 

Where  false  entries  have  a  natural  tendency  to 
deceive  the  bank  officers,  the  presumption  of  such 
intent  cannot  be  rebutted  by  a  denial  thereof  by  the 
defendant: 

U.  S.  v.  Means,  42  Fed.  599. 

How  could  intent  be  proven  except  by  showing  that 
the  defendant  knowinglv  performed  certain  acts  the 
usual  and  ordinary  results  of  which  are  deleterious, 
and  deducing  or  presuming  from  such  facts  a  criminal 
intent?  No  one  can  look  into  another's  mind  and 
read  there  the  intent.     The  instruction  is  correct. 

11.  (Br.  p.  48,  1.  18  to  p.  49,  1.  22.)  The  instruc- 
tions are  right.     Same  authorities  as  in  No.  10  above. 
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12.  (Br.  p.  49,  1.  23  to  p  5.0,  1.  23.)  The  objection 
of  counsel  to  this  instruction  is  based  upon  the  erro- 
neous idea  that  an  intent  to  injure  and  defraud  the 
bank  is  necessary  under  section  5209.  As  explained 
above,  the  intent  necessary  for  the  violation  of  this 
act  under  the  counts  mentioned  in  the  instruction  was 
the  intent  to  deceive  the  officers  of  the  bank  or  the 
agent  of  the  comptroller.  It  is  not  necessary  that 
there  be  an  intent  to  defraud.  See  authorities  above 
cited. 

13.  (Br.  p.  50,  1.  24  to  p.  53,  1.  2.)    There  is  "much 
cry  and  little   wool"   in  the  objections   of  counsel   to 
this  instruction.     The  testimony  shows  that  Williams 
instructed  the  general  bookkeeper  that  he  had  made 
a  loan  for  M.  B.  Murphy  and  if  any  checks  came  in 
against  Murphy's  account  Ingram  was  to  see  Williams 
first,  that  is,  before  the  checks  were  refused  payment 
because  Murphy  had  not  sufficient  funds  in  the  bank. 
In  order  to  obev  these  instructions  and  to  prevent  the 
turning  down  of  a  check  of  Murphy's  for  this  reason 
Ingram   noted   on    the   ledger    sheet    the    words,    '*See 
Ingram  in  case  of  check."     It  is  true,   perhaps,   that 
Williams   did   not   tell   Ingram   to  make  the  notation, 
but  he  did  instruct  him  not  to  turn  any  checks  down 
without   first   seeing  him.      If   there   is  a   slight  inac- 
curacy in  the  statement  of  the  court  it  is  not  preju- 
dicial and  the  counsel  for  appellant  did  not  take  any 
exception  thereto  at  the  time. 
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14.  (Br.  p.  53,  11.  3  to  26.)  The  offered  instruc- 
tion, insofar  as  it  correctly  states  the  law,  is  covered 
by  the  instructions  given  by  the  court. 

15.  (Br.  p.  53,  1.  27  to  p.  54,  1.  23.)  The  court 
instructed  the  jury  fully  and  correctly  in  regard  to  false 
entries  and  the  point  made  by  counsel,  insofar  as  it 
correctly  states  the  law,  was  fully  covered. 

16.  (Br.  p.  54,  1.  24  to  p.  55,  1.  27.)  The  proposed 
instructions  here  set  forth  were  fully  covered  in  the 
instructions  of  the  court  insofar  as  they  properly 
state  the  law. 

17.  (Br.  p.  55,  1.  28  to  p.  56,  1.  27.)  We  deny 
that  there  is  any  error  prejudicial  or  otherwise  in  the 
comments  of  the  court  upon  the  evidence,  and  we  deny 
that  the  comments  of  the  judge  are  other  than  judicial 
and  dispassionate.  The  jury  was  informed  that  they 
were  the  sole  judges  of  the  facts  and  of  the  weight 
and  effect  of  the  evidence,  and  there  is  no  error  in 
the  record  in  this  regard. 

VII. 

The  Motion  for  New  Trial  and  in  Arrest  of 

Judgment 

1.  The  orantinQ-  of  a  new  trial  is  within  the  dis- 
cretion  of  the  trial  court,  and  where  there  is  evidence 
to  support  the  verdict  the  denial  of  the  motion  is  not 
reviewable  on  error : 

Shepard  v.   U.   S.,  236  Fed.   7^,  77; 

Segna  v.  U.  S.  218  Fed.  791,  792; 

Collins  V.  U.  S.,  219  Fed.  670,  674: 

Blitz  V.  U.  S.,  153  U.  S.  312. 
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2.  (Br.  p,  57,  II.  3  to  13.)  If  the  statement  by 
the  prosecuting  attorney  was  error  at  all  it  was  pre- 
judicial to  the  Government  and  not  to  the  defendant. 
The  jurors  were  citizens  of  San  Diego  county  and 
if  the  statement  was  an  imputation  such  imputation 
was  to  the  very  jurors  themselves.  There  could  be 
no  prejudice  to  the  defendant  by  this  remark. 

3.  (Br.  p.  57,  1.  17  to  p.  58,  1.  22.)  In  the  case 
of  Caminetti  v.  United  States,  242  U.  S.  470,  494,  sus- 
taining the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  the  court  said: 

**We  think  the  better  reason  supports  the  view 
sustained  in  the  Court  of  Appeals  in  this  case, 
which  is  that  where  the  accused  takes  the  stand 
in  his  own  behalf  and  voluntarily  testifies  for 
himself  he  may  not  stop  short  in  his  testimony 
by  omitting  and  failing  to  explain  incriminating 
circumstances  and  events  already  in  evidence,  in 
which  he  participated  and  concerning  which  he  is 
fully  informed,  without  subjecting  his  silence  to 
the  inferences  to  be  naturallv  drawn  from  it.'' 

This  decision  was  rendered  in  sustaining  an  instruc- 
tion of  the  court,  to  the  following  effect: 

"A  defendant  is  not  required  under  the  law 
to  take  the  witness  stand.  He  cannot  be  com- 
pelled to  testify  at  all,  and  if  he  fails  to  do  so, 
no  inference  unfavorable  to  him  may  be  drawn 
from  that  fact,  nor  is  the  prosecution  permitted 
in  that  case  to  comment  unfavorably  upon  the 
defendant's  silence;  but  where  a  defendant  elects 
to  go  upon  the  witness  stand  and  testify,  he  then 
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subjects  himself  to  the  same  rtile  as  that  applying* 
to  any  other  witness,  and  if  he  has  failed  to  deny 
or  explain  acts  of  an  incriminating  nature  that 
the  evidence  of  the  prosecution  tends  to  estab- 
lish against  him,  such  failure  may  not  only  be 
commented  upon,  but  may  be  considered  by  the 
Jury  with  all  other  circumstances  in  reaching  their 
conclusion  as  to  his  guilt  or  innocence;  since  it  is 
a  legitimate  inference  that,  could  he  have  truth- 
fully denied  or  explained  the  incriminating  evi- 
dence against  him,  he  would  have  done  so." 

This  court  made  an  exhaustive  review  of  the  author- 
ities in  deciding  this  case  (Diggs,  Caminetti  v.  U.  S., 
220  Fed.  545,  548  et  seq.)  and  the  prosecutor  had 
these  cases  in  view  when  making  the  comments  com- 
plained of. 

4.  (Br.  p.  58,  I.  22  to  p.  62,  1.  11.)  The  court 
instructed  the  jury  that  they  were  to  determine  the 
case  upon  the  evidence  introduced  before  them  by  the 
witnesses  and  not  upon  statements  of  counsel.  If 
there  were  erroneous  statements  by  the  prosecuting 
attorney  they  would  be  cured  by  the  instructions: 
Holt  v.  U.  S.,  218  U.  S.  245,  250. 

The  record  discloses  that  at  the  time  of  the  colloquy 
complained  of  the  court  was  busy  writing  and  did  not 
hear  what  was  said  by  counsel.  When  his  attention 
was  called  no  statement  was  made  to  him  of  what 
had  been  said,  no  request  was  made  for  an  instruction 
to  the  jury  to  disregard  the  statements,  and  the  court 
did  not  rule  upon  the  question   for  this   reason.     No 
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exception    was    taken.      No   error    can   be   predicated 
upon  such  a  record. 

Diggs  V.  U.  S.  220  Fed.  545,  554. 

5.  (Br.  p.  62,  1.  12  to  p.  63,  1.  31.)  These  are  the 
same  matters  referred  to  in  the  previous  number  (4) 
and  the  same  authority  disposes  of  them. 

6.  (Br.  p.  64,  1.  1  to  p.  /66,  I.  22.)  There  is  no 
prejudicial  error  shown  in  any  of  these  matters.  Coun- 
sel and  prisoner  were  both  present  at  the  time  that 
the  custodians  of  the  jury  were  sworn  to  take  charge 
of  the  jury  and  they  were  familiar  with  the  former 
proceedings  and  with  the  testimony  of  the  custodians 
in  regard  to  their  knowledge  of  the  case,  and  no 
objection  was  made  to  these  men  as  custodians,  and 
no  objection  was  made  at  any  time  to  them  acting  as 
custodians  until  long  after  the  verdict,  at  the  time  of 
the  motion  for  a  new  trial.  The  court  below  believed 
that  there  was  no  prejudice  resulted  to  the  defendant 
and  so  held. 

In  the  case  of  Holt  v.  United  States,  supra,  at  page 

250,  the  court  held  as  follows: 

"We  will  take  up  in  this  connection  another 
matter  not  excepted  to,  but  made  one  of  the 
grounds  for  demanding  a  new  trial,  and  also  some 
of  its  alleged  consequences,  because  they  also  in- 
volve the  question  how  far  the  jury  lawfully  may 
be  trusted  to  do  their  duty  when  the  judge  is 
satisfied  that  they  are  worthy  of  the  trust.  The 
jurymen  were  allowed  to  separate  during  the  trial, 
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always  being  cautioned  by  the  judge  to  refrain 
from  talking  about  the  case  with  anyone,  and  to 
avoid  receiving  any  impression  as  to  the  merits 
except  from  the  proceedings  of  the  court.  The 
counsel  for  the  prisoner  filed  his  own  affidavit 
that  members  of  the  jury  had  stated  to  him  that 
they  had  read  the  Seattle  daily  papers  with  articles 
on  the  case,  while  the  trial  was  going  on.  He 
set  forth  articles  contained  in  those  papers,  and 
moved  for  a  new  trial.  The  court  refused  to 
receive  counter-affidavits,  but,  assuming  in  favor 
of  the  prisoner  that  the  jurors  had  read  the  arti- 
cles, he  denied  the  motion.  This  court  could  not 
make  that  assumption  if  the  result  would  be  to 
order  a  new  trial,  but  the  probability  that  jurors, 
if  allowed  to  separate,  wall  see  something  of  the 
public  prints,  is  so  obvious,  that,  for  the  purpose 
of  passing  on  the  permission  to  separate,  it  may 
be  assumed  that  they  did  so  in  this  case  "^  *  '''. 
If  the  mere  opportunity  for  prejudice  or  corrup- 
tion is  to  raise  a  presumption  that  they  exist,  it 
will  be  hard  to  maintain  a  jury  trial  under  the 
conditions  of  the  present  day.'' 

7.  (Br.  p.  66,  I.  23  to  p.  74,  1.  5.)  This  court  will 
not  consider  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

**The  alleged  fact  that  the  verdict  was  against 
the  weight  of  evidence  we  are  precluded  from 
considering  if  there  was  any  evidence  proper  to 
go  to  the  jury  in  support  of  the  verdict.  Crump- 
ton  V.  United  States,  138  U.  S.  361;  Moore  v. 
United  States,  150  U.  S.  57,  61." 
'  Humes  v.  U.  S.,   170  U.  S.  210,  213; 

Tapack  v.  U.   S.  220  Fed.   445,  448. 
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VIII. 
Conclusion. 

In  considering  this  case  and  the  very  great  number 
of  objections  that  have  been  raised  to  the  sufficiency 
of  the  indictment  it  is  well  to  keep  in  mind  the  fact 
that  the  sentence  of  the  defendant  was  for  five  years 
upon  each  of  the  counts  upon  which  he  was  convicted, 
the  said  time  to  run  upon  all  of  said  counts  concur- 
rently; so  that  his  sentence  is  not  longer  than  might 
have  been  given  him  upon  conviction  on  a  single  count. 
It  is  the  well-settled  law  that  if  any  count  of  the 
indictment  is  good,  under  the  circumstances  as  above 
suggested,  the  sentence  will  stand: 

Claasen  v.  U.   S.,   142  U.   S.   140; 

Flickinger  v.  U.  S.,  150  Fed.  1,  2; 

Aczel  V.  U.  S.,  232  Fed.  652. 

Where  sentence  imposed  on  a  defendant  convicted 
on  a  number  of  counts  was  no  greater  than  might 
have  been  imposed  on  any  single  count,  if  he  w^as  prop- 
erly convicted  of  one  of  the  offenses  charged,  error 
with  respect  to  the  others  is  not  ground  for  reversal. 
Baird  v.  U.  S.  196  Fed.  77^. 

This  applies  to  the  instructions. 
Morse  v.  U.  S.,  174  Fed.  539; 
Certorari  denied,  215  U.  S.  605; 
Hartman  v.  U.  S.,  168  Fed.  30; 
Goll  V.  U.  S.,  151  Fed.  412. 
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The  appellant  had  a  most  fair  and  impartial  trial- 
It  was  in  his  home  town,  among  his  personal  friends, 
and  some  of  his  personal  friends  were  members  of 
the  jury  which  tried  him.  The  prosecution,  after  ex- 
hausting its  peremptory  challenges,  challenged  one  of 
the  jurors  who  testified  that  he  was  a  personal  friend 
and  neighbor  of  appellant,  living  very  near  him  for 
many  years,  for  favor.  But  the  court  disallowed  the 
challenge,  and  the  prosecution  had  to  proceed  with  this 
juror  in  the  panel,  prejudiced  in  appellant's  favor  and 
with  the  distaste  for  the  prosecution  that  such  a  chal- 
lenge would  naturally  create.  Appellant  was  defended 
by  the  counsel  of  his  choice.  The  court  was  a  personal 
acquaintance  of  appellant  whose  feehng  for  appellant 
is  aptly  shown  in  the  brief,  page  73,  line  24  to  page  74, 
line  1.  Appellant  had  every  opportunity  to  clear  him- 
self from  these  charges  if  thev  were  false.  In  spite 
of  all  these  advantages,  the  testimony  of  guilt  adduced 
was  so  overwhelming  that  he  was  convicted  upon  nine 
of  the  counts.  There  is  no  prejudicial  error  in  the 
record.     The  judgment  should  be  affirmed. 

Respectfullv  submitted, 

J.  Robert  O'Connor, 

United  States  Attorney, 
Wm.  Fleet  Palmer, 
Special  Assistant  United  States  Attorney. 
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IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR   THE  NINTH   CIRCUIT. 


Charles  L.  Williams, 

Plaintiff    in  Error, 

vs. 

United  States  of  America, 

Defendant  in  Error. 

ARGUMENT  OF  DEFENDANT  IN  ERROR. 

The  court  having  granted  leave,  defendant  in  error 
submits  the  following: 

1.  The  withdrawal  of  appellant's  third  ground  of 
motion  to  quash,  referred  to  on  page  7  of  defendant 
in  error's  brief,  will  be  found  in  Trans.  Vol.  II,  p.  304. 

2.  The  citation  on  page  7  of  our  brief,  *'Agnew  v. 
U.  S.,  165,  36"  should  be  165  U.  S.  36. 

3.  The  reference  on  page  7  of  our  brief  to  "section 
277  of  the  Revised  Statutes  of  the  United  States" 
should  be  section  277  of  the  Federal  Judicial  Code. 

4.  The  testimony  of  Charles  N.  Williams,  clerk  of 
the  District  Court,  showing  the  entire  regularity  of  the 
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drawing  and  organization  of  the  grand  jury  is  con- 
tained in  Trans.  Vol.  II,  page  712  et  seq. 

The  statement  of  Judge  Bledsoe  in  regard  to  draw- 
ing of  juries  is  set  out  in  Tr.  Vol.  II,  p.  713. 

Section  276  of  the  Federal  Judicial  Code,  as  amended 
February  3,  1917,  provides  that  the  clerk,  or  his  deputy, 
and  jury  commissioner  shall  place  names  of  qualified 
persons  in  the  jury  box.  Their  duty  in  this  regard  is 
fixed  by  the  statute,  not  by  an  order  of  court. 

United  States  v.  Murphy,  224  Fed.  554,  564; 

Dunn  V.  U.  S.,  238  Fed.  508,  510; 

Apgar  V.  U.  S.,  255  Fed.  16,  17  ct  seq.; 

U.  S.  V.  Caplis,  257  Fed.  840,  841. 

5.  To  the  point  that  the  intent  to  deceive  an  agent 
appointed  to  examine  the  affairs  of  the  bank  is  an  of- 
fense under  section  5209  R.  S.,  add  to  the  authorities 
cited  in  our  brief,  page  22,  the  following: 

Billingsley  v.  U.  S.,  178  Fed.  653,  658; 
U.  S.  V.  Norton,  188  Fed.  256; 
Richardson  v.  U.  S.,  181  Fed.  1; 
Grant  v.  U.  S.,  268  Fed.  443,  445. 

6.  Plaintiff  in  error's  brief,  p.  27,  line  23,  to  p.  28, 
line  33,  relates  to  testimony  of  Charles  K.  Voorhees 
and  w^as  addressed  to  counts  2  and  3  of  the  indictment 
charging  misapplication.  The  jury  disagreed  on  these 
counts,  there  is  no  appeal  pending  as  to  them,  and 
consequently  there  can  be  no  prejudicial  error.  [Tr. 
Vol.  I,  pp.  227  to  229.] 
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7.  Appellant's  brief  (p.  29,  I.  1  to  p.  32,  1.  6)  refers 
to  rulings  upon  evidence  addressed  solely  to  counts  9, 
10,  12,  13  and  14,  the  De  Nelson  Smith  transaction. 
The  jury  disagreed  as  to  each  of  these.  No  prejudicial 
error.     [Tr.  Vol.  I,  pp.  239  to  254.] 

8.  Appellant's  brief,  p.  32,  11.  8  to  20,  concerns  a 
memorandum  charge  of  the  bank  showing  that  the 
bank  paid  to  Russell  Williams  the  $5000  charged  to 
have  been  embezzled  by  appellant  in  counts  34  ($2000) 
and  35  ($3000).  The  court  correctly  limited  the  testi- 
mony's effect  to  showing  that  the  bank  paid  the  money, 
— the  depletion  of  the  bank's  funds.  [U.  S.  Ex.  88,  Tr. 
Vol.  I,  pp.  273-4.] 

9.  Appellant's  brief,  p.  32,  11.  23  to  29,  this  evidence 
was  properly  admitted  to  prove  the  depletion  of  the 
bank's  earnings  account.     [Tr.  Vol.  I,  pp.  274-5.] 

10.  Appellant's  brief,  p.  Z2,  1.  32  to  p.  ZZ,  1.  2,  was 
properly  admitted  to  supplement  the  testimony  which 
showed  that  appellant  had  deposited  the  Russell  Wil- 
liams checks  for  $2000  and  $3000,  respectively,  in  his 
own  private  account.     [Tr.  Vol.  I,  pp.  274  to  276.] 

11.  Appellant's  brief,  p.  33,  11.  5  to  16,  this  was 
proper  redirect  examination  to  the  cunning  cross-exam- 
ination of  Russell  Easom,  which  consisted  in  asking 
the  witness  whether  he  could  tell,  from  the  deposit 
ticket  alone,  or  from  the  check  alone,  or  from  his  teller 
sheets  alone,  or  from  William's  account  alone,  etc., 
whether  or  not  the  Russell  Williams  check  for  $2000 
had  been  deposited  in  appellant's  private  account.    This 


character  of  cross-examination  was  intended,  evidently, 
to  lay  the  foundation  for  a  doubt  in  friendly  minds, 
and  the  redirect  was  to  develop  the  fact  that  no  such 
suggested  doubt  could  be  a  reasonable  doubt.  [Tr. 
Vol.  I,  p.  288.] 

12.  Appellant's  brief,  p.  33,  1.  19  to  p.  34,  1.  22,  is 
addressed  to  a  reading  of  a  portion  of  appellant's  testi- 
mony given  in  his  own  behalf  at  a  former  trial  of  the 
same  indictment.  [Tr.  Vol.  I,  pp.  320  to  322.]  This 
testimony  set  out  in  the  brief  was  regarding  the  "Von 
Tesmar  transaction."  This  transaction  was  involved 
in  counts  27,  28,  29  and  30  of  the  indictment.  'The 
jury  disagreed  as  to  each  of  these  counts.  Therefore 
the  error,  if  any,  was  not  prejudicial.  But  the  admis- 
sion of  the  testimony  of  a  defendant  given  by  him  in 
his  own  behalf  in  a  former  trial  is  not  error.  It  is 
proper  evidence. 

Wharton's  Crim.  Ev.  §  664 ; 

16  C.  J.  p.   569,  §  1106,  and  p.  630,   §§  1250, 

1251,  1252,  1253; 
Powers  V.  U.  S.,  223  U.  S.  303,  311,  56  L.  Ed. 

452. 

13.  Appellant's  brief,  p.  34,  1.  25  to  p.  35,  1.  6,  was 
in  relation  to  count  22,  the  Agnes  Gillen  transaction. 
In  this  there  was  conviction.     [Tr.  Vol.  I,  pp.  320,  322.] 

Agnes  Gillen  had  an  account  at  the  bank  in  which 
there  was  more  than  $14,000.  The  balance  had  been 
more  than  $10,000  for  many  years.  She  had  a  special 
contract  with  appellant  for  a  high  rate  of  interest  to 


be  paid  to  her  upon  this  balance  by  the  bank.  Ten 
thousand  dollars  of  this  amount  was  withdrawn  from 
this  account  without  the  knowledge  or  consent  of  Mrs. 
Gillen.  The  bank's  books  showed  this  account  with 
the  $10,000  out.  But  the  pass  book  of  Mrs.  Gillen  was 
balanced  by  appellant  every  time  but  once,  after  the 
withdrawal  of  the  $10,000,  and  the  balance  set  down  in 
his  own  hand  and  each  of  these  balances  showed  the 
$10,000  remaining  in  her  account.  One  time  the  ac- 
count was  balanced  by  Mrs.  Johnston  O.  Miller,  an 
employee,  and  the  correct  balance  was  set  down  in  the 
pass  book  as  it  appeared  on  the  bank's  ledger,  showing 
$804.21.  But  before  the  pass  book  was  delivered  to 
Mrs.  Gillen  the  figures  10  were  set  before  this  balance, 
making  the  pass  book  show  the  balance  as  $10,804.21. 
The  10  looked  like  the  figures  of  appellant.  On  the 
ledger  sheet  containing  the  account  of  Mrs.  Gillen  there 
was  twpewritten  in  red  ink  the  following:  'Tf  this 
acct.  goes  over,  pay  all  checks  and  do  not  notify.  C.  L. 
Williams,  V.  P.  4/21/15."  But  because  the  govern- 
ment was  unable  to  produce  a  witness  who  could  testify 
that  these  words  were  placed  there  at  a  time  when 
appellant  was  connected  with  the  bank  the  court  struck 
out  those  words  and  directed  the  jury  not  to  consider 
them.  $9000  was  drawn  out  of  this  account  Dec.  18, 
1914,  and  $1000  Feb.  26,  1915.  Appellant  wrote  Joseph 
W.  Sefton,  after  he  retired  from  the  bank  and  while 
trying  to  settle  up  his  affairs,  as  follows : 

"Joe: 

If  they  have  credited  my  special  a/c  with  the  funds 
just  charge  it  with  $10,000  &  credit  to  a/c  of  Mrs. 
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Gillen  &  that  will  settle  with  her.  I  have  note  in  my 
possession  payable  to  her.  *  *  "^.^  (U.  S.  Exhibit 
18.) 

And  appellant  placed  an  item  of  "Gillen  10,000" 
among  his  liabilities  in  U.  S.  Ex.  No.  21.  [Tr.  Vol. 
v.,  p.  1503.] 

Mrs.  Gillen  never  authorized  appellant  to  make  any 
loan  for  her,  or  to  invest  in  any  note,  or  to  withdraw 
any  sum  whatever  from  her  account.  The  testimony 
of  Mrs.  Gillen  of  which  complaint  is  here  made  was 
proper  to  show  that  her  pass  book  was  not  delivered  to 
her  with  the  balance  showing  $804.21,  and  that  there 
was  a  controversy  as  to  her  account,  or  a  discrepancy. 
The  court  specially  limited  this  testimony  to  the  single 
point  of  showing  the  existence  of  the  controversy. 
[Tr.  Vol.  ...,p.  ...,1.  ...] 

The  bank  was  compelled  to  repay  this  $10,000  to 
Mrs.  Gillen.  Appellant  never  produced  the  note  spoken 
of  in  the  above  letter. 

There  was  no  error  in  the  court's  ruling. 

14.  Appellant's  brief,  p.  35,  1.  9  to  p.  36,  1.  23,  was 
as  to  testimony  of  another  offense  to  go  to  the  question 
of  intent  only,  and  the  court  specially  limited  its  effect 
to  that  purpose.  The  evidence  showed  that  the  bank's 
cash  reserve  was  below  the  legal  requirements,  and  that 
only  July  28,  1914,  the  bank  promised  to  make  good 
the  deficiency.  (U.  S.  Exhibit  No.  206.)  That  a  call 
from  the  comptroller  for  the  bank's  condition  on  Octo- 
ber 31,  1914,  was  made  and  became  known  to  the  bank 


—  9- 

November  4,  1914.  That  on  the  day  that  the  call  be- 
came known,  Nov.  4,  1914,  appellant  made  out  a  de- 
posit ticket  for  $40,000  in  the  name  of  J.  W.  Sefton. 
Jr.,  dated  it  October  31,  1914,  and  caused  the  bank's 
books  to  be  erased  and  altered  so  as  to  show  $40,000 
more  cash  on  hand  as  of  October  31,  1914,  and  this 
false  deposit  and  entry  was  carried  into  the  bank's 
report.  November  11,  1914,  appellant  drew  a  check  in 
Sefton's  name  for  the  $40,000  and  closed  this  account. 
(U.  S.  Ex.  No.  139.)  Mr.  Sefton  knew  nothing  what- 
ever of  this  transaction,  never  deposited  or  drew  out 
any  of  this  money,  or  authorized  appellant  to  do  any 
business  for  him,  or  in  his  name,  nor  to  sign  his  name 

to  any  check.     [Tr.  A^ol.  .  .  . ,  p ] 

Such  testimony  is  admissible  to  show  intent. 

16C.J.,  p.  589,  §1137; 

Schultz  V.  U.  S.,  200  Fed.  234,  236; 

Moifatt  V.  U.  S.,  232  Fed.  522,  533. 

15.  Appellant's  brief,  p.  Z7 ,  11.  11  to  24,  refers  to 
the  Gillen  matter  (No.  13  supra).  It  merely  proved 
that  the  bank's  books  showed  the  withdrawal  of  the 
$10,000  from  the  Gillen  account.  This  was,  of  course, 
perfectly  competent  and  relevant  to  prove  that  the  re- 
port based  upon  the  bank's  books  showed  $10,000  less 
than  the  true  sum.     [Tr.  Vol.  II,  p.  443.] 

16.  Appellant's  brief,  p.  ?>S,  11.  28  to  ZZ,  objects  to 
a  portion  of  the  instructions.  The  instruction  relates  to 
the  enforcement  of  law  and  is  entirely  proper. 
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And  p.  39,  11.  2  to  7,  was  merely  to  leave  the  jury 
free  to  consider  the  guilt  or  innocence  of  the  defendant 
rather  than  the  punishment  he  might  receive  if  found 
guilty.    This  was  proper. 

17.  Appellant's  brief,  p.  40,  11.  20  to  23,  objects  to 
an  instruction  that  the  jury  is  to  decide  upon  the 
^'strong  probabilities  of  the  case,  but  to  justify  a  con- 
viction the  probabilities  must  be  so  strong  as  not  to 
exclude  all  doubt  or  possibility  thereof,  but  as  to  ex- 
clude reasonable  doubt.  As  long  as  you  have  a  reason- 
able doubt  of  the  defendant's  guilt,  you  may  not  find 
him  guiltv."    This  language  was  approved  in 

Dunbar  v.  U.  S.,  156  U.  S.  185,  199,  39  L.  ed. 

390; 
Bacon  v.  U.  S.,  97  Fed.  35,  44; 
Ammerman  v.  U.  S.,  262  Fed.  125; 
Wilson  V.  U.  S.,  232  U.  6.  570. 

18.  We  cite  authorities  in  support  of  No.  6  p.  31 
of  our  brief  as  follows: 

U.  S.  V.  Harper,  33  Fed.  471,  476; 

Phillips  V.  U.  S.,  201  Fed.  259,  262; 

G.  R.  &  I.  Ry.  Co.  V.  U.  S.,  212  U.  S.,  577,  582; 

Daniels  v.  U.  S.,  196  Fed.  459,  464; 

Wharton  Crim.  Ev.  (9th  ed.)  Sec.  126. 

19.  Additional  authorities  to  No.  10,  p.  31  of  our 
brief,  that  person  intends  necessary  and  natural  conse- 
quences of  his  acts. 

Allen  V.  U.  S.,  164  U.  S.  492,  496,  41  L.  ed.  528; 
Kirchner  v.  U.  S.,  255  Fed.  301,  305. 


-11— 

20.  We  cite  in  support  of  No.  15,  p.  34  of  our  brief, 
the  following: 

**It  cannot  be  the  law  that  officers  of  ,a  bank  may 
make  a  sham  entry  with  the  intent  to  deceive,  and 
yet,  merely  because  they  go  through  the  idle  and 
deceitful  form  of  making  a  transaction  to  which 
the  entry  might  nominally  but  cannot  really  relate, 
protect  themselves  from  the  consequences  of  their 
real  conduct.  Such  a  holding  would  facilitate  the 
vicious  practice  condemned  by  the  law/' 

Billingsley  v.  U.  S.,  178  Fed.  653,  663; 
Haves  v.  U.  S.,  169  Fed.  101. 

21.  We  cite  in  further  support  of  No.  3,  p.  35  of 
our  brief,  commenting  on  failure  of  defendant,  who 
took  the  witness  stand  in  his  own  behalf,  to  testify 
fully. 

Le  More  v.  U.  S.,  253  Fed.  887,  897. 

21 J4-  In  support  of  No.  4,  p.  36  of  our  brief,  we 
cite: 

Gilmore  v.  U.  S.,  268  Fed.  719,  721. 

22.  Appellant's  brief,  p.  64,  1.  1  to  p.  66,  1.  22;  we 
cite  additional  authority  to  support  No.  6,  p.  Z7  of  our 
brief: 

''The  denial  of  a  motion  for  new  trial  in  the  fed- 
eral courts  is  within  the  discretion  of  the  court, 
and  where  that  discretion  has  been  exercised,  and 
there  is  evidence  to  support  the  judgment,  as  in 
this  case,  a  motion  is  not  reviewable  on  a  writ  of 


error." 


C.  M.  &  St.  P.  Ry.  Co.  V.  Chamberlain,  253 
Fed.  429,  431. 
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In  the  case  of  Mattox  v.  U.  S.,  146  U.  S.  140,  152, 
36  L.  ed.  917,  921,  the  error  was  in  refusing  to  receive 
and  consider  defendant's  affidavits, — in  refusing  to  ex- 
ercise the  discretion  vested  in  the  court  by  law. 

In  Holmgren  v.  U.  S.,  217  U.  S.  509,  522,  54  L.  ed. 
861,  867,  the  indictment  was  allowed  to  be  taken  to 
the  jury  room  with  an  indorsement  that  defendant  had 
been  convicted  on  one  of  the  counts.  The  court  held 
that  the  record  contained  all  the  evidence  and  was 
ample  to  sustain  the  conviction  of  defendant  without 
giving  effect  to  the  indorsement  on  the  indictment  and 
new  trial  was  refused.  The  court  below  had  considered 
the  matter  and  exercised  its  discretion. 

In  Chambers  v.  U.  S.,  237  Fed.  513,  520,  the  cus- 
todian of  the  jury  talked  with  the  jury  about  what 
punishment  the  court  would  probably  inflict  if  a  ver- 
dict of  guilty  was  returned.  The  court  considered  the 
matter  and  decided  that  defendant  was  not  prejudiced. 
This  was  held  to  be  an  exercise  of  the  discretion  vested 
in  the  court,  and,  it  was  upheld. 

The  affidavits  of  appellant  show  only  that  one  of  the 
custodians  talked  to  members  of  the  jury  while  eating. 
This  is  no  showing  of  prejudice.  No  attempt  is  made 
to  show  what  was  said.  Under  section  269  of  the  Fed- 
eral Judicial  Code  as  amended  Feb.  26,  1919,  it  was 
appellant's  duty  to  show  prejudice.  In  this  he  failed, 
and  the  court  below  ruled  correctly. 

23.  Appellant  claims  to  set  out  certain  facts  proved 
by  the  undisputed  evidence  in  regard  to  the  Murphy 
transaction  in  brief,  p.  66,  1.  27  to  p.  70,  1.  31. 
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.    The  true  record  of  these  transactions  will  be  found 
in  the  transcript.     The  testimony  shows: 

a.  Williams  was  vice  president  and  manager  of  the 
bank,  The  American  National.     [Tr.  Vol.   .  . .,  p ] 

b.  M.  B.  Murphy  became  acquainted  with  him  and 
trusted  him.     [Tr.  Vol.  .  . . ,  p.  .  . .  ] 

c.  Murphy  was  sick  and  unable  to  attend  to  busi- 
ness.    [Tr.  Vol.  .  .  .,  p.  .  .  .  ] 

d.  Murphy  sent  his  daughter  Anna  to  Williams  to 
open  a  savings  account  to  be  formed  from  Murphy's 
checking  account  already  in  the  bank  and  a  check  for 
$3500.     [Tr.  Vol.  ...,  p ] 

e.  Williams  wrote,  at  Anna's  request,  a  check  on 
the  checking  account  for  $23,000,  May  5,  1916  (U.  S. 
Ex.  6.)  and  received  this  check  and  the  $3500  check,  a 
total  of  $26,500.  Williams  made  out  a  pass  book  to 
M.  B.  Murphy,  time  account  No.  1436  (U.  S.  Ex.  5) 
for  the  $26,500,  and  delivered  it  to  Anna  for  her  father. 
At  the  same  time  he  made  out  a  deposit  ticket  for  $6500 
(U.  S.  Ex.  7)  and  caused  that  to  be  entered  on  the 
bank's  books  as  Time  Account  No.  1436  (U.  S.  Ex.  8) 
in  Murphy's  name.     [Tr.  Vol.  .  .  .,  p.  .  . .  ] 

f.  On  the  same  day  (May  5,  '16)  Williams  caused 
a  note  for  $20,000  signed  by  M.  D.  Goodbody,  to  be 
entered  on  the  bank's  collection  register  as  the  property 
of  M.  B.  Murphy  (U.  S.  Ex.  14).  This  note  (U.  S. 
Ex.  13)  was  dated  July  1,  1915,  due  four  months  after 
date,  made  to  Amxcrican  National  Bank  of  San  Diego, 
signed  by  M.  D.  Goodbody,  with  seven  per  cent  interest, 
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and  indorsed  "Without  recourse,  American  National 
Bank,  San  Diego."  It  was  seven  months  overdue  at  the 
time  Williams  "made  a  loan"  for  Mr.  Murphy.  Good- 
body  then  owed  the  bank  nearly  $100,000.  He  was 
insolvent  and  Williams  was  conducting  the  financial 
end  of  Goodbody's  business,  and  was  of  course,  familiar 
with  his  insolvency.     [Tr.  Vol.   .  .  .,  p.  .  .  .  ] 

g.  The  evidence  is  that  the  $20,000  Goodbody  note 
never  was  listed  as  one  of  the  bills  receivable  of  the 
American  National  Bank.     [Tr.  Vol.  .  .  .,  p.  .  . .  ] 

h.  Williams  says  it  was  carried  as  a  "cash  item" 
but  there  is  no  book,  nor  paper,  nor  witness  to  sustain 
that.     [Tr.  Vol.  .  .  . ,  p.  .  . .  ] 

1.  Williams  now  claims  he  took  the  Goodbody 
$20,000  note  out  of  cash  items  and  put  $20,000  of 
Murphy's  money  into  the  bank  in  its  place.  But  there 
is  no  witness,  nor  book,  nor  record,  nor  paper  to  sup- 
port that  claim.  On  the  other  hand,  Williams  acknowl- 
edged to  F.  J.  Belcher  that  he  told  Murphy  he  would 
put  the  $20,000  back  into  Murphy's  account  and  had 

not  done  so  because  he  never  had  had  the  money  to  do 
it  with.  Williams  made  several  statements  of  his 
assets  and  liabilities  at  the  time  of  his  withdrawal  from 
the  bank,  and  in  each  he  included  the  $20,000  Murphy 
item  as  a  personal  liability.  (See  U.  S.  Exs.  20,  21, 
22,)     [Tr.  Vol.  ...,p.  ...] 

j.  The  consolidated  bank  under  the  name  of  First 
National  Bank  of  San  Diego  was  compelled  to  pay  and 
did  pay  this  $20,000  to  Mr.  Murphy.  [Tr.  Vol.  ..., 
p.   ...] 
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k.  Williams  drew  checks  against  Goodbody's  ac- 
count at  the  rate  of  four  per  cent.  The  note  called  for 
interest  at  seven  per  cent.     [Tr.  Vol.  .  .  .,  p ] 

1.  Williams  instructed  H.  J.  Ingram,  bookkeeper  of 
the  bank,  that  if  any  checks  came  in  on  the  Murphy 
account  to  see  Williams  first,  before  turning  them  down 
for  want  of  funds.     [Tr.  V'^ol.  .  .  . ,  p.  .  .  .  ] 

Mr.  Williams  never  asked  Murphy  about  the  loan 
until  six  months  after  it  was  made.  Murphy  told  him 
to  put  the  money  back  in  his  account,  and  Williams 
promised  to  do  so,  but  never  did,  because,  as  he  told 
Mr.  Belcher,  he  never  had  the  money  to  put  back.  [Tr. 
Vol.   ...,p.  ...] 

This  evidence  is  so  overwhelming — tracing  the 
$20,000  to  the  personal  possession  of  Williams;  show- 
ing the  false  entries  in  the  books ;  the  attempt  to  guard 
against  discovery  by  instructions  to  the  bookkeeper ;  the 
attempt  to  palm  off  on  the  aged  and  sick  Mr.  Murphy 
a  worthless  note,  possibly  hoping  he  would  die  and  af- 
ford Williams  a  means  of  escape;  the  promise  to 
Murphy  to  replace  the  money  and  the  failure  so  to  do, 
the  acknowledgment  in  three  different  papers  that  he 
owed  Murphy  this  money — that  it  is  really  inconceiv- 
able how  counsel  can  claim  there  is  nothing  in  the 
record  to  warrant  a  conviction  of  embezzlement.  The 
fact  is  demonstrated  in  writing,  and  the  writing  is  made 
by  the  defendant's  own  hand. 

24.  Appellan't  brief,  p.  70,  1.  27  to  p.  71,  1.  16,  deals 
with  count  22,  which  charged  a  false  entry  in  a  report 
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to  the  comptroller,  the  said  report  reflecting  the  false 
entry  of  $10,000  less  under  the  head  "Individual  De- 
posits , subject  to  check,''  in  the  column  devoted  to  liabil- 
ities, being  item  number  33  of  the  report  made  May 
13th,  1916,  of  the  condition  of  the  bank  May  1,  1916, 
than  was  the  true  amount  because  defendant  had  un- 
lawfully withdrawn  $10,000  from  the  account  of  Agnes 
Gillen.     (See  No.  13  supra.) 

It  is  objected  that  there  is  a  variance  between  the 
allegation  and  the  proof. 

Count  22,  after  alleging  certain  formal  matters 
charges : 

"That  said  Banking  Association  on  the  13th  day  of 
May,  1916,  then  and  there  made  and  transmitted  to 
the  then  comptroller  of  the  currency  of  the  United 
States  a  certain  report  of  the  condition  of  the  said 
Banking  Association  at  the  close  of  business  on  the  1st 
day  of  May,  1916,  according  to  a  certain  form  there- 
tofore prescribed  by  the  comptroller  of  the  currency 
of  the  United  States  for  the  time  being,  the  same  being 
a  report  which  was  then  and  there,  to-wit:  on  the  said 
first  day  of  May,  1916,  and  said  13th  day  of  May,  1916, 
by  law  the  duty  of  the  said  Banking  Association  to 
make  and  transmit  to  the  said  comptroller  and  which 
said  report  was  then  and  there  verified  by  the  oath  of 
the  said  association  and  attested  by  the  signature  of 
three  of  the  then  directors  thereof,  of  which  three  at- 
testing directors  the  said  Charles  L.  Williams  was  one. 

"And  the  grand  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  Charles  L. 
Williams,  being  director,  agent  and  so  being  also  such 
vice-president  of  the  said  Banking  Association  on  the 
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said  13th  day  of  Ma^/,  1916,  within  the  city  of  San 
Diego,  county,  state,  district  and  division  aforesaid,  un- 
lawfully did  knowingly  and  feloniously  make  and  cause 
to  be  made  a  certain  false  entry  in  the  said  report  so 
made  as  aforesaid,  under  the  head  of  'Individual  De- 
posits, subject  to  check,'  in  the  column  devoted  to  liabil- 
ities, being  item  number  33  of  said  report,  as  follows, 
1,509,993.19,  that  is  to  say,  a  false  entry  to  the  effect 
that  at  the  close  of  business  on  the  said  1st  day  of 
March,  1916,  the  said  Banking  Association's  liability 
on  individual  deposits  subject  to  check  was  $1,509,- 
993.19,  whereas  in  truth  and  in  fact  ,as  he,  the  said 
Charles  L.  Williams  at  the  time  of  so  making  and 
causing  to  be  made  the  said  false  entry  well  knew  the 
liability  of  the  said  Banking  Association  on  individual 
deposits  subject  to  check  on  the  first  day  of  May,  1916, 
was  $10,000.00  greater  than  the  said  sum  of  $1,509,- 
993.19,  as  he,  the  said  Charles  L.  Williams  then  and 
there  well  knew,  and  the  said  Charles  L.  Williams  at 
the  time  he  so  made  and  caused  to  be  made  the  afore- 
said false  entry  did  so  with  the  intent  then  and  there 
to  deceive  any  agent  of  the  comptroller  of  the  currency 
appointed  to  examine  the  affairs  of  said  banking  asso- 
ciation."    [Tr.  Vol.  I,  pp.  47  to  49.] 

The  report  introduced  to  support  this  charge  (U.  S. 
Ex.  66)  a  photostatic  copy  of  which  was  filed  w4th  the 
clerk  on  the  day  of  argument  by  leave  of  court,  fulfilled 
all  of  the  allegations  with  reference  thereto  except 
that  it  was  not  signed  by  Charles  L.  Williams.  The 
allegation  that  it  was  so  signed  is  mere  surplusage  and 
may  be  disregarded.     It  need  not  be  proved. 

Wharton  Grim.  Pleading  and  Practice  (9th  ed.) 
Sec.  180; 

Wharton  Crim.  Ev.  (9th  ed.)  Sec.  138. 
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It  is  not  made  an  offense  under  section  5209  R.  S., 
or  under  the  banking  laws  to  falsely  attest  or  verify  a 
report ;  the  offense  consists  in  making  or  causing  to  be 
made  a  false  entry  therein.  The  offense  charged  against 
Williams  is  making  and  causing  to  be  made  the  false 
entry  in  a  report  of  May  13,  1916.  The  offense  is 
minutely  charged  and  the  proof  sustains  the  allegations. 
There  is  no  variance. 

Cochran  v.  U.  S.,  157  U.  S.  286,  292,  39  L.  ed. 
704,  706; 

U.   S.  V.   Herrig,  204  Fed.   124,   125. 

''Defendant  contends  that  there  is  no  evidence 
showing  that  he  personally  directed  the  repetition 
of  these  false  entries.  '^  "^^  "^^  The  original  entries 
were  of  such  a  character  and  made  for  such  a  pur- 
pose that  an  inference  is  reasonable,  if  not  quite 
irresistible,  that  their  subsequent  repetitions  was 
for  the  sole  purpose  of  carrying  out  the  original 
design  to  deceive.  There  is  in  our  opinion  sub- 
stantial evidence  that  defendant  knew  and  intended 
that  his  subordinates  would  continue  to  make  the 
false  entries  which  he  had  originally  authorized 
until  he  should  give  directions  to  the  contrary. 
The  question  of  the  authorship  or  responsibility 
for  the  repeated  entries  was  fairly  left  to  the  jury, 
and  its  affirmative  finding  on  that  issue  we  think  is 
supported  by  substantial  proof." 

Billingsley  v.  U.  S.,  178  Fed.  653,  662. 

Defendant  was  held  guilty  of  causing  false  entry 
where  he  made  a  false  deposit  slip  from  which  other 
employees  made  the  false  entry  in  the  case  of 

Agnew  V.  U.  S.,  165  U.  S.  36,  41  L.  ed.  624. 
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25.  Appellant's  brief,  p.  71,  1.  17  to  p.  72,  1.  18,  is 
based  upon  a  misconception.  It  is  not  alleged  in  count 
31  that  the  notes  were  misapplied  with  the  sole  intent 
to  injure  only,  nor  in  count  33  with  the  sole  intent  to 
deceive  only.  It  is  easily  conceivable  that  a  man  might, 
by  misapplying  notes,  intend  to  defraud,  to  deceive  and 
to  injure.  The  matter  of  the  knowledge  or  consent  of 
the  bank  is  fully  treated  in  our  brief,  page  12,  No.  2. 

26.  Appellant's  brief,  p.  72,  1.  19  to  p.  73,  1.  23, 
refers  to  the  two  Russell  Williams  transactions  involved 
in  counts  34  and  35,  and  upon  which  conviction  was 
had. 

The  testimony  regarding  these  transactions  was  to 
this  effect: 

Russell  Williams  went  to  appellant  December  18, 
1917,  to  get  an  investment  for  $2000.  He  delivered 
to  appellant  his  check  for  $2000,  payable  to  the  Ameri- 
can National  Bank.  (U.  S.  Ex.  83.)  Appellant  en- 
dorsed the  check  and  deposited  it  in  his  personal  ac- 
count. He  also  gave  Russell  Williams  a  receipt  for 
a  "note  of  R.  P.  Shields,  dated  December  1st,  1917, 
for  $2000"  etc.  (U.  S.  Ex.  84).  No  trace  of  such  a 
note  could  be  found.  Appellant  made  out  a  deposit  slip 
for  the  $2000  for  his  own  account  Dec.  18,  1917  (U.  S. 
Ex.  90).  At  the  time  this  deposit  was  made  appellant's 
account  was  overdrawn  $939.62.  The  amount  so  de- 
posited was  checked  out  in  small  amounts  until  on  the 
28th  of  December,  1917,  the  account  was  again  over- 
drawn $102.70.  This  transaction  is  the  one  charged 
in  count  34. 
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On  January  11,  1918,  the  American  National  and 
First  National  Bank  of  San  Diego  having  been  con- 
solidated in  the  meantime  and  appellant  made  president 
of  the  new  bank,  Russell  Williams  returned  to  appellant 
and  arranged  for  an  investment  of  $3000  additional. 
He  made  out  his  check  payable  to  the  First  National 
Bank  and  delivered  it  to  appellant  (U.  S.  Ex.  85).  The 
check  was  perforated  as  paid,  but  it  was  not  endorsed. 
Appellant  executed  a  receipt  to  Russell  Williams  as 
follows:  "San  Diego,  Cal.,  January  11,  1918.  Re- 
ceived of  Russell  Williams  $3000  for  investment  at  7% 
per  annum  fVom  this  date.  C.  L.  Williams."  (U.  S. 
Ex.  86.)  Appellant  told  Russell  Williams  he  would 
invest  the  $3000  in  a  Shields  note  the  same  as  the 
$2000  note,  that  is  two  notes,  one  for  $2000  and  one 
for  $3000,  On  January  11,  1918,  appellant  deposited 
the  $3000  Russell  Williams  check  in  his  personal  ac- 
count, making  out  the  deposit  slip  with  his  own  hand. 
(U.  S.  Ex.  91.)  Before  and  at  the  time  of  this  de- 
posit appellant's  account  had  a  balance  of  but  $262.85. 
The  account  as  augmented  by  the  Russell  Williams 
$3000  was  paid  out  on  small  checks  until  on  January 
21st,  1918,  there  remained  but  $141.54. 

In  appellant's  statement  of  liabilities  and  assets  (U. 
S.  Ex.  No.  21)  he  placed  an  item  of  $5000  due  Russell 
Williams.     [See  Tr.  Vol.   .  .  .,  p.  .  .  .  ] 

There  were  other  evasions  and  deceits  of  appellant 
in  this  matter,  but  the  testimony  was  so  strong  as  to 
be  a  practical  mathematical  demonstration  of  the  em- 
bezzlement of  these  two  sums  by  appellant. 
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The  First  National   Bank  had  to  and  did  pay  this 
$5000  to  Russell  Williams.     [Tr.  Vol.  .  .  .,  p.  .  . .  ] 

27.     We  desire  to  cite  the  following  in  addition  to 
No.  7,  page  38  of  our  brief: 

"There  was  no  demurrer  to  the  evidence,  nor 
request  for  an  instructed  verdict.  In  the  absence 
of  apparent  injustice  court  will  not  consider  in- 
sufficiency of  the  evidence.'' 

Holland  V.  U.  S.,  268  Fed.  244,  245 ; 

Sturtz  V.  U.  S.,  268  Fed.  350,  351; 

Ramsey  v.  U.  S.,  268  Fed.  825,  826. 

28.  "Whether  prejudice  results  from  the  er- 
roneous admission  of  evidence  at  a  trial  is  a  ques- 
tion that  should  not  be  considered  abstractly  or  by 
way  of  detachment.  The  question  is  one  of  prac- 
tical effect,  when  the  trial  as  a  whole  and  all  the 
circumstances  of  the  proofs  are  regarded." 

Williams  v.  U.  S.,  265  Fed.  625 ; 

Smith  V.  U.  S.,  267  Fed.  665,  670. 

29.     We  cite,  in  addition  to  authorities  under  the 
first  paragraph  of  "Conclusion,"  page  39,  the  following: 
Abrams  v.  U.  S.,  250  U.  S.  616,  619; 
Grant  v.  U.  S.,  268  Fed.  443,  444. 

30.     We  cite,  under  No.  1,  p.  11,  at  page  23,  the  fol- 
lowing : 

Billingsley  v.  U.  S.,  178  Fed.  653,  658; 
U.  S.  V.  Norton,  188  Fed.  256; 
Richardson  v.  U.  S.,  181  Fed.  1 : 
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Grant  v.  U.  S.,  268  Fed.  443,  445 ; 
U.  S.  V.  Mulligan,  268  Fed.  893,  897. 

31.  It  was  claimed  in  argument  of  counsel  that  the 
indictment  was  defective  because  it  was  not  alleged  that 
the  bank  was  a  "Federal  Reserve  Bank"  or  a  "Member 
Bank"  as  provided  in  the  amendment  of  section  5209, 
Sept.  26,  1918,  40  Stat.,  c.  177,  Sec.  7,  1919  Sup.  Comp. 
Stat.  Sec.  9772.  When  the  offenses  were  committed 
this  amendment  had  not  been  adopted.  The  last  offense 
charged  is  of  January  11,  1918,  count  35.  The  amend- 
atory act  reads  that  this  section  and  5208  "be  and  the 
same  are  hereby  amended  and  reenacted  to  read  as  fol- 
lows:" 

This  matter  is  fully  disposed  of  by  section  13  of 
the  Revised  Statutes  of  the  United  States,  which  is  a 
general  saving  clause,  and  reads  as  follows: 

"The  repeal  of  any  statute  shall  not  have  the 
effect  to  release  or  extinguish  any  penalty,  for- 
feiture or  liability,  incurred  under  such  statute, 
unless  the  repealing  act  shall  so  expressly  provide, 
and  such  statute  shall  be  treated  as  still  remaining 
in  force  for  the  purpose  of  sustaining  any  proper 
action  or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture  or  liability." 

Hertz  V.  Woodman,  218  U.  S.  205,  54  L.  ed. 
1001; 

Goublin  v.  U.  S.,  261  Fed.  5. 

The  amendatory  act  contains  no  repealing  clause 
whatever.    In  addition  to  this,  the  "member  banks"  are 


—23— 

yet  known  as  national  banks  and  are  organized  under 
and  by  virtue  of  the  "National  Bank  Act"  which  is  a 
law  of  the  United  States  as  alleged  in  the  indictment. 

See: 

Comp.  Stat.,  Sees.  9657  et  seq. 

Wm.  Shapespeare  has  truly  said: 

"What's  in  a  name? 

"That  which  we  call  a  rose,  by  any  other  name 
would  smell  as  sweet.''     (Romeo  and  Juliet.) 

Inasmuch  as  there  has  been  no  change  in  the  organ- 
ization of  the  banking  association,  and  no  change  in  its 
name,  and  its  present  name  is  now  the  same  as  that  al- 
leged in  the  indictment;  and  the  banking  association 
known  as  a  national  bank  has  become  and  is  a  "member 
bank"  as  was  proven  on  the  trial,  there  is  nothing 
whatever  to  base  the  objection  on.  In  other  words,  the 
description  of  the  banking  association  as  contained  in 
the  indictment,  fits  in  every  way  the  "member  bank" 
described  in  the  amended  and  re-enacted  section  5209, 
as  also  the  section  before  the  amendment  was  made,  and 
appellant  could  not  be  misled  or  prejudiced  by  such 
allegations. 

32.  We  have  been  unable  to  secure  a  copy  of  the 
transcript  in  this  case,  or  to  have  access  to  a  copy  for 
purposes  of  citation,  and  consequently  cannot  cite  the 
transcript  in  support  of  our  brief.  At  the  time  of  the 
argument  we  got  a  few  references  on  points  argued  by 
appellant  and  those  we  cite.     We  have  attempted  to 
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direct  the  attention  of  the  court  to  the  record  by  giving 
the  number  of  the  exhibits  referred  to,  and  we  have 
cited  appellant's  brief  so  that  the  court  may  know  to 
what  point  our  argument  is  directed. 

Conclusion. 

The  testimony  in  this  case  shows  beyond  doubt  that 
the  conviction  of  appellant  was  well  merited.  It  is 
evident  that  he  was  not  misled  as  to  the  issue  because 
of  any  defect  in  the  indictment.  This  was  the  second 
trial  of  the  indictment  and  the  evidence  was  the  same 
in  each  case  as  to  those  counts  upon  which  the  govern- 
ment went  to  trial.  There  is  no  doubt  that  the 
indictment  sufficiently  describes  the  offenses  to  enable 
appellant  to  plead  former  jeopardy  if  he  should  be 
indicted  for  the  same  matters.  There  is  no  showing 
and  no  claim  that  appellant  was  prejudiced  by  any 
claimed  defect  in  the  indictment.  Therefore  the 
indictment  is  sufficient  under  section  1025  Revised 
Statutes. 

U.  S.  V.  Mulligan,  268  Fed.  893,  897. 

February  26,  1919,  Congress  amended  section  269  of 
the  Federal  Judicial  Code  (40  Stat,  at  Large,  pt.  1,  p. 
1181,  Comp.  St.  Ann.  Supp.  1919,  Sec.  1246)  by  adding 
the  following: 

"On  the  hearing  of  any  appeal,  certiorari,  writ 
of  error,  or  motion  for  a  new  trial,  in  any  case, 
civil  or  criminal,  the  court  shall  give  judgment 
after  an  examination  of  the  entire  record  before 
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the  court,  without  regard  to  technical  errors,  de- 
fects, or  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties." 

In  the  celebrated  case  of  Haywood  v.  U.  S.,  268  Fed. 
795,  798,  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  held,  in  referring  to  this  amendment: 

"From  this  legislation  we  gather  the  congres- 
sional intent  to  end  the  practice  of  holding  that  an 
error  requires  the  reversal  of  the  judgment  unless 
the  opponent  can  affirmatively  demonstrate  from 
other  parts  of  the  record  that  the  error  was  harm- 
less, and  now  to  demand  that  the  complaining 
party  show  to  the  reviewing  tribunal  from  the 
record  as  a  whole  that  he  has  been  denied  some 
substantial  right  whereby  he  has  been  prevented 
from  having  a  fair  trial." 

In  the  light  of  this  amendment  the  unsubstantial 
structure  of  technicalities  and  quibblings  erected  in  ap- 
pellant's brief  melts  away  like  the  frost  picture  on  the 
window  pane  melts  in  the  warm  rays  of  the  morning- 
sun.  The  record  does  not  disclose  any  substantial 
error.  The  trial  was  eminently  fair  and  impartial. 
Defendant  had  every  opportunity  to  show  his  inno- 
cence. He  began  in  the  bank  when  a  boy,  as  janitor. 
He  rose  from  messenger  to  bookkeeper,  to  teller,  to 
assistant  cashier,  to  cashier  and  manager,  to  vice-presi- 
dent and  to  president.  He  was  thoroughly  familiar 
with  all  the  "ins  and  outs"  of  the  business.  He  had 
access  to  the  books.  The  government  employees  as- 
sisted him  in  ferreting  out  whatever  he  requested.     His 
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treatment  by  court  and  prosecution  was  most  consid- 
erate. There  is  no  error  pointed  out,  which,  when  you 
examine  the  overwhelming  evidence  of  guilt,  can  be 
said  to  have  prejudiced  appellant  in  his  defense. 

The  judgment  should  be  affirmed. 

Respectfully  submitted, 

J.  Robert  O'Connor, 
r  United  States  Attorney; 

Wm.  Fleet  Palmer, 
Special  Assistant  United  States  Attorney, 
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Names  and  Addresses  of  Attorneys  of  Record. 

Messrs.  FAVOUR  &  CORNICK,  Prescott,  Arizona, 
Attorneys  for  Plaintiff  in  Error. 

F.  C.  STRUCKMEiYER,  Esq.,  Phoenix,  Arizona,  and 
R.  B.  WESTERVELT,  Esq.,  Prescott,  Arizona, 
Attorneys  for  Defendant  in  Elror. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No. . 

MIKE  KOiSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Complaint. 

Plaintiff  complains  of  defendant  and  for  cause  of 
action  alleges : 

I. 

That  plaintiff  is  a  citizen  of  the  country  of  Finland, 
a  province  of  Russia,  and  a  resident  of  the  State  of 
Arizona,  in  said  district.  That  defendant  is  a  cor- 
poration duly  organized,  and  at  all  times  herein  men- 
tioned had,  and  now  has,  an  office  and  an  agent  in 
Yavapai  County,  State  of  Arizona,  in  said  district; 
owned,  and  now  owns  property,  conducted,  and  now 
conducts  business  in  said  county.  State  and  district. 
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n. 

That  defendant  at  all  times  herein  mentioned  was, 
and  now  is,  engaged  in  the  business  of  mining  within 
the  County  of  Yavapai,  State  and  District  aforesaid, 
owning,  controlling  and  operating  a  certain  mine 
known  as  the  United  Verde  Extension  Mine,  located 
at  or  near  the  town  of  Jerome,  Yavapai  County,  Ari- 
zona; that  in  the  process  of  the  development  of  said 
mine  defendant  caused  to  be  excavated,  established, 
built  and  maintained  therein  a  main  shaft,  twelve 
hundred  [1*]  foot  drift  or  level,  and  defendant 
constructed  and  maintained  in  said  twelve  hundred 
foot  drift  or  level  a  track  and  mine  car  for  the  pur- 
pose of  transferring  loose  rock  and  earth  out  of  said 
twelve  hundred  foot  drift  or  level  to  said  main  shaft. 

in. 

That  on  or  about  six-thirty  (6:30)  o'clock  A.  M. 
on  December  15, 1917,  plaintiff  was  employed  by  de- 
fendant and  was  engaged  in  the  performance  of  work 
and  labor  for  the  defendant  in  shoveling  certain 
loose  rock  and  earth  near  the  face  of  said  twelve 
hundred  foot  drift  or  level  into  said  mine  car  for  the 
purpose  of  being  transferred  to  said  main  shaft;  and 
in  performing  said  work  plaintiff  was  using  the  ap- 
pliance furnished  by  defendant  for  the  performance 
of  said  work;  that  said  work  and  labor  being  so  per- 
formed by  plaintiff  for  defendant  was  work  and 
labor  in  or  about  the  hazardous  occupation  of  mining 
and  within  the  scope  of  plaintiff's  employment;  and 
while  so  engaged  in  the  regular  course  of  said  work 
plaintiff  was  injured  by  accident  arising  out  of  and 

*Pa^e-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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in  the  course  of  his  said  labor,  service  and  employ- 
ment, and  due  to  a  condition  or  conditions  of  such 
employment,  and  without  negligence  on  his  part,  in 
the  following  manner,  to  wit:  At  about  the  above- 
mentioned  time  plaintiff  was  working  in  said  twelve 
hundred  foot  drift  or  level  at  a  point  near  the  face 
of  said  drift,  and  was  engaged  in  shoveling  loose 
rock  and  earth  into  said  mine  car  as  aforesaid,  when 
certain  large  rocks  and  boulders  fell  from  the  roof 
of  said  drift,  and  struck  plaintiff  on  his  shoulders 
and  back,  and  his  left  foot,  knocking  p]  aintiff  down  on 
the  floor  of  said  drift,  and  cut,  bruised,  broke  and  man- 
gled plaintiff's  shoulders,  back  and  foot,  and  there- 
upon seriously,  painfully,  and  permanently  injured 
plaintiff.      [2] 

IV. 

That  as  a  proximate  I'esult  of  said  accident,  plain- 
tiff's shoulders  were  made  sore,  and  were  crushed, 
mashed,  broken  and  bruised,  and  plaintiff's  back  and 
spinal  column  was  mashed,  broken,  bruised  and  per- 
manently injured,  and  plaintiff's  right  kidney  was 
made  sore  and  inflamed,  and  plaintiff's  left  foot  was 
cut  and  bruised,  and  plaintiff  has  thereby  been  de- 
formed and  permanently  and  irreparably  injured;  all 
to  his  great  damage. 

V. 

That  plaintiff  has  paid  out  and  incurred  liabilities 
for,  and  in  the  future  will  be  compelled  to  pay  out 
and  incur  liabilities  for  large  sums  of  money  for  sur- 
gical aid,  hospital  fees,  medicine,  care,  nursing  and 
attention,  and  that  he  has  had  his  ability  and  power 
to  labor  diminished;  all  to  the  great  damaige  of  the 
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plaintiff  in  the  sum  of  Twenty-five  Thousand  ($25,- 

000)  Dollars^  and  for  his  costs  herein. 

(Sgn.)     J.  J.  COX, 
(Sgn.)     A.  Y.  MOORE, 
(Sgn.)     L.  J.  OOX, 

Attys.  for  Plaintiff. 

For  a  second  cause  of  action,  plaintiff  reiterates 
all  the  allegations  contained  in  paragraphs  numbered 
I  and  II  of  his  first  cause  of  action,  and  in  addition 
thereto  alleges  as  follows : 

in. 

That  plaintiff  at  the  time  of  the  injury  herein- 
after complained  of  was  in  the  employ  of  defendant 
as  mucker  in  defendant's  said  mine,  and  in  this  ca- 
pacity his  duties  were  to  shovel  loose  rock  and  earth 
into  said  mine  car,  to  he  [3]  transferred  from 
near  the  face  of  said  twelve  hundred  foot  drift  or 
level  to  the  main  shaft  of  said  mine. 

IV. 

That  on  December  15,  1917,  plaintiff  was  directed 
bv  defendant  to  shovel  certain  loose  rock  and  earth 
near  the  face  of  said  twelve  hundred  foot  drift  or 
level  into  said  mine  car;  and  at  or  about  six-thirty 
(6 :30i)  o'clock  A.  M.  on  said  day,  plaintiff  was  shovel- 
ing said  loose  rock  and  earth  near  the  face  of  said 
twelve  hundred  foot  drift  or  level  into  said  mine 
car,  when  the  roof  of  said  twelve  hundred  foot  drift 
or  level,  immediately  over  plaintiff's  head,  gave  way, 
or  caved  in,  and  certain  large  rocks  and  boulders 
fell  from  said  roof  and  struck  plaintiff's  back,  shoul- 
ders and  left  leg,  and  greatly  crushed,  bruised,  broke, 
mangled   and  lacerated  plaintiff's   said   shoulders. 
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back  and  leg;  that  defendant  then  and  there  failed 
to  provide  this  plaintiff  a  safe  place  in  which  to 
work,  in  this:  Defendant  negligently  failed  to  tim- 
ber said  twelve  hundred  foot  drift  or  level  at  the 
point  where  plaintiff  was  working,  and  said  drift 
or  level  was  negligently  and  unknown  to  plain- 
tiff, left  in  an  unsafe  condition  by  reason  of 
not  having  sufficient  timbers  therein  to  support  the 
roof  of  said  drift  or  level,  and  plaintiff  alleges  that, 
but  for  the  negligence  of  defendant  in  this  regard, 
plaintiff  would  not  have  received  said  injuries. 

V. 

That  as  the  proximate  result  of  said  negligent 
acts  of  the  defendant  plaintiff's  shoulders  were  cut, 
bruised  and  broken,  and  plaintiff's  back  was  cut, 
bruised,  mangled,  lacerated  and  broken,  and  plain- 
tiff's left  leg  was  cut  and  bruised,  and  made  sore, 
and  plaintiff  was  thereby  deformed  and  permanently 
injured;  all  to  his  great  damage.     [4] 

That  plaintiff  has  paid  out,  and  incurred  liabilities 
for,  and  in  the  future  will  be  compelled  to  pay  out 
and  incur  liabilities  for  large  sums  of  money  for 
surgical  aid,  hospital  fees,  medicine,  care,  nursing 
and  attention,  and  that  he  has  had  his  ability  and 
power  to  labor  diminished,  and  by  reason  of  said  in- 
juries has  suffered  great  mental  pain  and  anguish 
and  humiliation,  and  will  continue  to  suffer  for  the 
remainder  of  his  life ;  all  to  the  great  damage  of  the 
plaintiff  in  the  siun  of  Twenty-five  Thousand  ($25,- 
OOO)  Dollars. 
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WHEREFORE,  plaintiff  prays  judgment  against 
the  defendant  in  the  sum  of  Twenty-five  Thousand 
($2i5,000')  Dollars,  and  his  costs  herein. 

(Sgn.)     J.  J.  COX, 
(Sgn.)     A.Y.MOORE, 
(Sgn.)     L.  J".  OOX, 

Attorneys  for  Plf . 

[Endorsements] :  No.  45  (Prescott).  In  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona.  Mike  Koso,  Plaintiff,  vs.  United  Verde 
Extension  Mining  Company,  a  Corporation,  Defend- 
ant. Complaint.  J  J.  Cox,  A.  Y.  Moore,  L.  J.  Cox, 
Attys.  for  Plaintiff.  Filed  Mar.  1,  1918.  Mose 
Drachman,  Clerk.     By  Nat.  T.  McKee,  Deputy.     [5] 


UNITED  STATES  OF  AMERICA. 

District   Court   of  the   United  'States,  District   of 

Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Action  brought  in  said  District  Court,  and  the  Com- 
plaint filed  in  the  office  of  the  Clerk  of  said  Dis- 
trict Court,  in  the  City  of  Phoenix,  and  County 
of  Maricopa,  on  the  Prescott  side. 
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Summons. 

The  President  of  the  United  States  of  America, 
GREETING:  To  United  Verde  Extension  Min- 
ing Company,  a  Corporation,  Defendant : 

YOU  ARE  HEREBY  DIRECTED  TQi  APPEAR 
and  answer  the  complaint  in  an  action  entitled  as 
above,  brought  against  you  in  the  District  Court  of 
the  United  States,  in  and  for  the  District  of  Arizona, 
within  20  days  after  the  service  on  you  of  this  sum- 
mons— if  served  within  this  county,  or  within  thirty 
days  if  served  elsewhere. 

And  you  are  hereby  notified  that  imless  you  appear 
and  answer  as  above  required,  the  said  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded 
in  the  complaint,  as  arising  upon  contract,  or  he  will 
apply  to  the  Court  for  smy  other  relief  demanded 
in  the  complaint. 

WITNESS,  the  Honorable  WILLIAM  H.  SAW- 
TELLE,  Judge  of  said  District  Court,  this  first  day 
of  March,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eighteen  and  of  our  Independence  the 
one  hundred  and  forty-second. 

[Seal  of  said  Court]       MOSE  DRACHMAN, 

Clerk. 
By  Nat  T.  McKee, 
Deputy  Clerk. 

(MARSHAL 'iS  RETURN.) 

United  States  Marshal's  Office, 
District  of  Arizona. 

I  hereby  certify  that  I  received  the  within  writ 
on  the  2d  day  of  March,  1918,  and  personally  served 


8       United  Verde  Extension  Mining  Company 

the  same  on  the  4th  day  of  March,  1918,  upon  United 
Verde  Extension  Mining  Co.,  by  delivering  to  and 
leaving  with  George  Kingdon,  Assistant  General 
Manager  of  the  above-named  corporation,  said  de- 
fendant named  therein  personally,  at  the  town  of 
Jerome,  [6]  County  of  Yavapai,  in  said  district,  a 
certified  copy  thereof,  together  with  a  copy  of  the 
complaint,  attached  thereto. 

J.  P.  DILLON, 
U.  S.  Marshal. 
By  Harry  Carlson, 

Office  Deputy. 
March  27,  1918. 

[Endorsements]:  No.  45  (Prescott).  U.  S.  Dis- 
trict Court,  District  of  Arizona.  Mike  Koso  vs. 
United  Verde  Extension  Mining  Company,  a  Corpo- 
ration. Summons.  J.  J.  Cox,  A.  Y.  Moore  &  L.  J. 
Cox,  Plaintiff's  Attorneys.  Mled  Mar.  27,  1918. 
Mose  Drachman,  Clerk.  By  Benj.  J.  Kimber,  Dep- 
uty Clerk.     [7] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EIXTENiSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 
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Answer. 

Comes  now  defendant,  United  Verde  Extension 
Mining  Company,  a  corporation,  and  answers  plain- 
tiff's complaint  as  follows: 

DEMURRER  TO  WHOLE  COMPLAINT. 

Answering  said  complaint,  defendant  demurs  to 
the  whole  thereof,  on  the  ground  that  it  appears  upon 
the  face  of  said  complaint  that  two  several  causes 
of  action,  to  wit,  a  cause  of  action  ex  contractu  aris- 
ing under  Chapter  VI  of  Title  XIV  of  the  Civil  Code, 
Revised  Statutes  of  Arizona,  1913,  known  as  the 
Employers'  Liability  Law,  and  a  cause  of  action 
ex  delicto  arising  under  the  common  law,  are  improp- 
erly united  in  said  complaint. 

WHEREFORE,  defendant  prays  judgment  as  to 
the  sufficiency  of  said  complaint,  and  for  its  costs. 
(Sgn.)     ELLINWOOD  &  ROSS, 
Attorneys  for  Defendant.     [8] 

DEMURRER  TO  FIRST  CAUSE  OF  ACTION. 

Further  answering  said  compJaint,  but  without 
waiving  its  foregoing  demurrer  to  the  whole  thereof, 
defendant  demurs  to  the  first  cause  of  action  therein 
stated  on  the  following  grounds,  to  wit : 

I. 

That  it  appears  upon  the  face  of  said  complaint 
that  the  facts  stated  in  said  first  cause  of  action  are 
not  sufficient  to  constitute  a  cause  of  action  against 
defendant. 

II. 

That  it  appears  upon  the  face  of  said  complaint 
that  plaintiff  seeks  in  said  first  cause  of  action  to 
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recover  a  judgment  for  damages  against  defendant 
under  and  by  virtue  of  the  provisions  of  Chapter  VI 
of  Title  XVI  of  the  Civil  Code,  Revised  Statutes  of 
Arizona,  1913,  known  as  the   Employers'    Liability 
Law,  enacted  pursuant    to    the    provisions    of    sec- 
tion   VII    of  Article    XVIII    of    the    Constitution 
of  the  State  of  Arizona,  without  any  charge  or  show- 
ing of  negligence,  w^rong  or  default  on  the  part  of 
defendant  causing  or  contributing  to  plaintiff's  al- 
leged injury  and  that  said  Employers'  Liability  Law 
and  said  Section  VII  of  Article  XVHI  of  the  Con- 
stitution of  the  State  of  Arizona,  are  in  contraven- 
tion and  violation  of  the  Constitution  of  the  United 
States,  and  particularly  of  the  Fourteenth  Amend- 
ment thereto,  in  that  they  seek  to  deprive  defendant 
of  its  property  without  due  process  of  law  and  to 
deny  it  the  equal  protection  of  the  laws  of     [9]     the 
State  of  Arizona,  by  subjecting  it  to  unlimited  liabil- 
ity for  damages  for  personal  injuries  suffered  hj  its 
employee  without  any  negligence,  wrong  or  default 
on  the  part  of  defendant  causing  or  contributing  to 
such  injuries,  and  that  for  the  reasons  in  this  para- 
graph set  forth,  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  de- 
fendant. 

WHEREPOREv  defendant  prays  judgment  as  to 
the  sufficiency  of  said  first  cause  of  action,  and  for 
its  costs. 

(Sgn.)     ELLINWOOD  &  ROSS, 

Attorneys  for  Defendant. 
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PLEA  IN  BAR  OF  FIRST  CAUSE  OF  ACTION. 

Further  answering  said  complaint,  but  without 
waiving  its  foregoing  demurrers,  or  either  of  them, 
defendant  admits  the  allegations  of  paragraph  I  of 
said  first  cause  of  action,  and  denies  each  and  every, 
all  and  singular,  the  remaining  allegations  in  said 
first  cause  of  action  contained. 

WHEREFORE,  having  fully  answered  said  first 
cause  of  action,  defendant  prays  that  plaintiff  take 
nothing  thereby,  and  that  defendant  have  and  re- 
cover its  costs  herein  expended. 

(Sgn.)     ELLINWOOD  &  ROSS, 

Attorneys  for  Defendant. 

DEMURRER  TO  iSECOND  CAUSE  OF  ACTION. 

Further  answering  said  complaint,  but  without 
waiving  its  foregoing  demurrer  to  the  whole  thereof, 
defendant  demurs  to  the  second  cause  of  action 
therein  stated,  on  the  ground  that  it  appears  upon 
the  face  of  [10]  said  complaint  that  the  facts 
stated  in  said  second  cause  of  action  are  not  sufficient 
to  constitute  a  cause  of  action  asainst  defendant. 

WHEREFORE,  defendant  prays  judgment  as  to 
the  sufficiency  of  said  second  cause  of  action,  and  for 
its  costs. 

(Sgn.)     ELLINWOOD  &  ROSS, 

Attorneys  for  Defendant. 
PLEA  IN  BAR  OF  SECOND  CAUSE  OF  ACTION. 

Further  answering  said  complaint,  but  without 
waiving  its  foregoing  demurrers,  or  either  of  them, 
defendant  admits  the  allegations  of  paragraph  I  of 
said  first  cause  of  action,  incorporated  into  and  made 
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a  part  of  said  second  cause  of  action,  and  denies  each 
and  every,  all  and  singular  the  remaining  allegations 
in  said  second  cause  of  action  contained. 

WHEREiFORE,  having  fully  answered  said  second 
cause  of  action  defendant  prays  that  plaintiff  take 
nothing  hereby,  and  that  defendant  have  and  recover 
its  costs  herein  expended. 

(Sgn.)     ELLINWOOD  &  ROiSS, 

Attornevs  for  Defendant. 

[Endorsements] :  No.  45' — (Prescott).  In  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona.  Mike  Koso,  Plaintiff,  vs.  United  Verde 
Extension  Mining  Company,  a  Corporation,  Defend- 
ant. Answer.  Service  of  a  copy  of  the  within  an- 
swer is  admitted  this  21st  day  of  March,  1918.  Cox, 
Moore  &  Cox,  Attorneys  for  Plaintiff.  Filed  March 
22d,  1918.  Mose  Drachman,  Clerk.  By  Nat  T.  Mc- 
Kee,  Deputy.     [11] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MININO  COM- 
PANY, a  Corporation, 

Defendant. 
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Motion  for  Security  for  Costs. 

Comes  now  the  above-named  defendant  and  re- 
spectfully moves  the  Court  to  require  plaintiff  in  the 
above-entitled  action  to  furnish  a  good  and  sufficient 
cost  bond  or  security  for  costs,  in  a  reasonable  sum 
to  be  fixed  by  the  Court,  and  that  the  Court  make 
order  accordingly. 

(Sgn.)     A.  H.  FAVOUR, 
Attorney  for  Defendant.     [12] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  45  (PRESCOTT). 
MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EiXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Affidavit  on  Motion  for  Security  for  Costs. 

State  of  Arizona, 
County  of  Yavapai, — ss. 

Erie  H.  Thompson,  being  duly  sworn,  deposes 
and  says : 

That  he  is  the  Claim  Agent  for  the  defendant  in 
the  above-entitled  cause,  and  for  and  on  its  behalf, 
makes  this  affidavit,  being  duly  authorized  and  know- 
ing of  his  own  knowledge  the  facts  herein  stated. 

That  to  the  best  of  affiant's  knowledge  and  belief, 


14     United  Verde  Extension  Mining  Company 

and  so  far  as  he  has  been  able  to  ascertain,  the  plain- 
tiff, Mike  Koso,  is  not  the  owner  of  any  property  out 
of  which  costs  could  be  made  by  execution  sale. 

(iSigned)     ERLE  H.  THOMPSON. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
January,  1919. 

[Seal]  DAISY  D.  JONES, 

Notary  Public. 
My  commission  expires  January  7,  1922.     [13] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  45  (PRESCOTT). 
MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EtXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Notice  of  Motion  for  Security  for  Costs. 
To  Cox,  Moore  and  Cox,  Esqrs.,  Attorneys  of  Record 

for  the  Above-named  Defendant,  and  to  Mike 

Koso : 
The  plaintiff  in  the  above-entitled  cause,  and  his 
attorneys,  will  please  take  notice  that  upon  the  affi- 
davit and  papers  in  said  action  I  shall  move  the 
Court  at  the  courtroom  thereof  at  Tucson,  Arizona, 
on  the  25th  day  of  January,  1919,  at  the  opening  of 
court  on  that  day,  or  as  soon  thereafter  as  counsel 
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can  be  heard,  to  require  said  plaintiff  to  give  security 
for  costs  in  this  action. 

(Sgn.)     A.  H.  FAVOUR, 
Attorney  for  Defendant. 
Prescott,  Arizona,  Jan.  1'5, 1919. 

[Endorsements]:  No.  45  (Prescott).  In  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona.  Mike  Koso,  Plaintiff,  vs.  United  Verde 
Extension  Mining  Company,  a  Corporation,  Defend- 
ant. Motion  for  Security  for  Costs,  Affidavit  and 
Notice  of  Motion.  Filed  January  18,  1919.  Mose 
Drachman,  Clerk.  By  Effie  D.  Botts,  Deputy  Clerk. 
[14] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EiXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Objections  to  Sufficiency  of  Motion  for  Security  for 

Costs. 

Comes  now  plaintiff  by  his  attorneys  and  objects 
to  the  sufficiency  of  the  showing  made  by  defendant 
to  require  plaintiff  to  give  security  for  costs  on  the 
ground  that  said  application  does  not  comply  with 
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the  laws  of  the  State  of  Arizona  concerning  such  ap- 
plication for  security  for  costs,  and  does  not  show 
that  plaintiff  is  not  the  owner  of  property  out  of 
which  costs  could  he  made  by  execution  sale. 

COX  &  MOORE, 

Attorneys  for  Plaintiff. 

[Endorsements]:  No.  45  (Prescott).  In  the  Dis- 
trict Court  of  the  United  States,  for  the  District  of 
Arizona.  Mike  Koso,  Plaintiff,  vs.  United  Verde  Ex- 
tension Mining  Company,  a  Corporation,  Defendant. 
Objections  to  Sufficiency  for  ^Security  for  Costs. 
Mled  January  2i4th,  1919.  Mose  Drachman,  Clerk. 
By  Nat.  T.  M'cKee,  Deputy.     [15] 


At  a  regular  term,  to  wit,  the  October,  1918,  term 
of  the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  of  said 
court,  in  the  City  of  Phoenix,  State  and  District 
of  Arizona,  on  Thursday,  the  6th  day  of  Febru- 
ary, A.  D.  1919.  Honorable  WILLIAM  H. 
SAWTELLE,  District  Judge,  Presiding. 

(Minute  Entry — February  6,  1919.) 
L.-45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 
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Minutes  of  Court  —  February  6,  1919  —  Order 
Submitting  Motion  for  Security  for  Costs. 

The  motion  for  security  for  costs  heretofore  filed 
by  the  defendant  in  this  case  is  this  day  submitted 
and  by  the  Court  taken  under  advisement.     [16] 


At  an  adjourned  term,  to  wit,  the  March,  1919,  ad- 
journed term  of  the  United  >States  District  Court 
for  the  District  of  Arizona,  held  in  the  courtroom 
of  said  court,  in  the  City  of  Prescott,  State  and 
District  of  Arizona,  on  Monday,  the  4th  day  of 
August,  A.  D.  1919.  Honorable  WILLIAM  H. 
SAWTELLE,  District  Judge,  Presiding. 

(Minute  Entry— August  4th,  19'20.) 

L.^4S     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VEKiDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

J  A       Defendant. 

Minutes  of  Court— August  4,  1920— Order  Overrul- 
ing Motion  for  Security  for  Costs. 
The  motion  of  the  defendant  to  require  plaintiff  to 
furnish  security  for  costs  in  this  case  having  been 
heretofore  submitted,  and  having  been  duly  consid- 
ered, 
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IT  IS  ORDEEEiD  by  the  Court  that  said  motion  be, 
and  the  same  hereby  is,  overruled. 

IT  IS  FURTHER  ORDERED  that  Messrs.  Favour 
and  Comick  be  entered  as  attorneys  of  record  for 
defendant.     [17] 


At  a  regular  term,  to  wit,  the  March,  1020,  term 
of  the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  of  said 
court,  in  the  City  of  Prescott,  State  and  District 
of  Arizona,  on  Monda}^,  March  22,  1920'.  Hon- 
orable WILLIAM  H.  SAWTELLE,  District 
Judge,  Presiding. 

(Minute  Entry— March  22, 1920.) 

L.-45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Minutes  of  Court— March  22, 1920— Order  of  Substi- 
tution of  Attorneys,  etc. 

IT  IS  ORDERED  by  the  Court  that  R.  B.  Wester- 
velt,  Esq.,  and  P.  C.  Struckmeyer,  Esq.,  be  substituted 
in  the  place  of  and  for  A.  Y.  Moore,  Esq.,  and  J.  J. 
Cox,  Esq.,  as  attorneys  for  plaintiff. 

IT  IS  ORDERED  by  the  Court  that  the  plaintiff 
herein  elects  to  proceed  in  this  case  under  the  first 
cause  of  action  of  the  complainant  herein  and  that 
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the  second  cause  of  action  may  be  and  the  same  is 
hereby  dismissed;  and  it  is  further  ordered  by 
the  Court,  that  defendant's  demurrer  to  said  first 
cause  of  action  be  and  the  same  is  liereby  over- 
ruled, to  which  ruling  on  the  part  of  the  Court 
the  defendant  then  and  there  in  open  court  duly 
excepted;  and  it  is  further  ordered  by  the  Court 
that  the  defendant  be  permitted  to  file  an  amended 
answer  this  day,  to  conform  with  the  pleadings  as 
they  now  stand.     [18] 


At  a  regular  term,  to  wit,  the  March,  1920,  term 
of  the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  of  said 
court,  in  the  City  of  Prescott,  State  and  District 
of  Arizona,  on  Thursday,  the  25th  day  of  March, 
A.  D.  1920.  Honorable  WILLIAM  H.  SAW- 
TELLE,  District  Judge,  Presiding. 

(Minute  Entry— March  25,  1920.) 

L.^5     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Minutes  of  Court— March  25,  1920— Trial. 

This  case  coming  on  regularly  for  trial  this  day, 
come  now  Messrs.  Struckmeyer,  B'amum  and  Wes- 
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tervelt  for  and  on  behalf  of  the  plaintiff,  and  also  the 
plaintiff  in  person,  and  come  also  Messrs.  Favour  & 
Gornick,  attorneys  for  defendant.  Both  sides  an- 
nounce ready  for  trial.  Thereupon  sixteen  jurors 
were  called  into  the  jury-box  by  the  clerk  and  duly 
sworn  to  answer  as  to  their  qualifications,  and  were 
then  examined  by  respective  counsel;  thereupon 
counsel  or  the  defendant  challenged  for  cause  juror 
F.  L.  France,  which  challenge  was  resisted  by  coun- 
sel for  the  plaintiff,  and  denied  by  the  Court,  to 
which  ruling  of  the  Court  the  defendant  then  and 
there  in  open  court  duly  excepted;  thereupon  re- 
spective counsel  exercised  their  peremptory  chal- 
lenges and  the  following  twelve  jurors  were  se- 
lected to  try  this  case,  and  duly  sworn  for  that  pur- 
pose, viz.:  J.  E.  Richards,  Walter  J.  Codington, 
William  Howard  Snody,  C.  E.  Bisbee,  J.  Burgess, 
Fred  T.  Moore.  C.  R.  Standridge,  E.  E.  Ruth,  K.  V. 
West,  A.  J.  Laswell,  G.  C.  Overson,  W.  S.  Bennett. 
E.  W.  Powers  was  then  duly  sworn  as  court  re- 
porter in  this  case.  The  complaint  filed  herein 
was  then  read  to  the  jury  by  F.  C.  Struckmeyer, 
Esq.,  attorney  for  the  plaintiff;  thereupon  H.  [19] 
H.  Cornick,  Esq.,  attorney  for  the  defendant,  read 
defendant's  answer  herein,  to  the  jury.  There- 
upon, the  plaintiff  Mike  Koso,  for  the  purpose  of 
maintaining  on  his  part,  the  issues  joined  in  this 
case,  took  the  witness-stand  in  his  own  behalf  and 
was  duly  sworn,  examined  and  cross-examined ;  and 
for  the  purpose  of  further  maintaining  on  the  part 
of  the  plaintiff  the  issues  joined  herein,  Win  Wylie 
was  called  as  a  witness    for    the    plaintiff,    duly 
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sworn    and     examined,     but    not     cross-examined; 
thereupon  the  plaintiff  rested  his  case. 

The  defendant  then,  for  the  purpose  of  main- 
taining on  its  part  the  issues  joined  in  this  case, 
called  the  following  witnesses,  each  of  whom,  in 
turn,  was  duly  sworn,  and  examined  and  cross- 
examined,  viz. :  Samon  Giles,  Earl  Thompson,  L.  P. 
Call,  H.  T.  Southworth. 

Thereupon  the  defendant  rested  its  case. 

The  plaintiff  then  called  in  rebuttal  the  witness 
Win  Wylie  for  further  examination. 

The  defendant  thereupon  moved  the  Court  for  a 
verdict  in  favor  of  the  defendant,  which  motion 
was  denied  by  the  Court. 

There  being  no  further  evidence  offered  and  the 
case  being  closed  and  completed,  the  same  was  ar- 
gued by  respective  counsel  to  the  jury,  after  which 
the  jury  was  instructed  by  the  Court;  the  jury  then 
retired,  in  charge  of  their  bailiff,  Wm.  F.  Hattan 
first  duly  sworn  for  that  purpose,  to  consider  their 
verdict;  and,  after  a  time  the  jury  returned  into 
open  court,  in  charge  of  their  bailiff,  and,  upon 
being  asked  by  the  Court  if  they  have  agreed  upon 
a  verdict,  through  their  foreman,  state  that  they 
have  agreed.  Whereupon  said  jury,  through  their 
foreman,  present  their  verdict,  as  follows: 

MIKE  KOSO, 

Plaintiff, 

vs. 
UNITED      VERDE      EXTENSION      MINING 

COMPANY, 

Defendant. 
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Verdict. 

We,  the  jury,  duly  empaneled  and  sworn  in  the 
above-entitled  [20]  action,  upon  our  oaths,  do 
find  for  the  plaintiff  and  assess  his  damages  at 
$7,500.00  (Seven  Thousand  Five  Hundred  Dol- 
lars). 

WILLIAM  HOWARD  SNODDY, 

Foreman. 

And,  the  clerk,  inquiring  of  said  jury  is  such  was 
their  verdict,  they  stated  that  it  was,  and  so  said 
they  all;  whereupon  the  Court  ordered  the  verdict 
recorded,  and  the  jury  discharged  from  the  case. 

AND  IT  IS  ORDERED,  ADJUDGED  AND 
DECREED  by  the  Court  that  judgment  be  entered 
in  favor  of  said  plaintiff  and  against  said  defend- 
ant in  the  sum  of  Seven  Thousand  Five  Hundred 
($7,500.00)  Dollars,  together  with  plaintiff's  costs 
herein  expended,  in  accordance  with  the  verdict  of 
the  jury. 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Judgment. 

This  cause  coming  on  regularly  for  trial  on  this 
day,  Messrs.  Struckmeyer,  Bamum  and  Westervelt, 
appearing  for  the  plaintiff  herein,  and  Messrs. 
Favour  and  Cornick  appearing  for  the  defendant 
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herein,  upon  the  complaint  of  the  plaintifif,  and  the 
answer  of  the  defendant  herein,  this  case  was  tried 
by  the  Court  and  a  lawful  jury  of  twelve  men,  and 
evidence  was  offered  and  submitted  by  the  defend- 
ant herein,  as  well  as  by  the  plaintiff  herein;  and 
the  case,  being  argued  by  respective  counsel,  was 
submitted  to  the  jury  under  the  instructions  of  the 
Court;  the  jury  retired  to  consider  of  their  verdict 
and,  on  this  25th  day  of  March,  1920,  returned  into 
court  the  following  verdict: 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED      VEflRDE      EXTENSION      MINING 
COMPANY, 

Defendant. 

VERDICT. 

We,  the  jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  for 
the  plaintiff  and  assess  his  damages  at  $7,500.00 
(S^ven  Thousand  Five  Hundred  Dollars.) 

WILLIAM  HOWARD  SNODDY, 

Foreman.     [21] 

WHEREFORE,  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  plaintiff, 
Mike  Koso,  do  have  and  recover  from  the  defend- 
ant. United  Verde  Extension  Mining  Company,  a 
corporation,  the  sum  of  Seven  Thousand  Five  Hun- 
dred ($7,500.00),  and  the  plaintiff's  costs  herein 
taxed  in  the  sum  of  $45.70.     [22] 
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In  the  District  Court  of  the  United  States,  for  the 

District  of  Arizona. 

No.  45   (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Notice  of  Motion  for  New  Trial. 
To  Mike  Koso  and  to  F.  L.  Struckmeyer  and  R.  B. 
Westervelt,  His  Attorneys  of  Record: 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  has  filed  its  motion  for  a  new  trial  in 
the  above  cause  and  that  on  April  5,  1920,  hearing 
on  said  motion  will  be  heard  before  above-entitled 
court  at  the  courtroom  thereof  at  Prescott,  Ari- 
zona, if  the  court  be  then  in  session,  or  on  the  first 
law  and  motion  day  thereafter  at  which  Prescott 
causes  shall  come  on  regularly  for  hearing  or  as 
soon  thereafter  as  counsel  can  be  heard.  A  copy  of 
said  motion  is  attached  hereto. 

(Sgn.)     FAVOUR  &  CORNICK, 
Attorneys  for  Defendant. 
Prescott,  Arizona,  March  29,  1920. 

[Endorsements] :  Notice  of  Motion  for  New 
Trial.  Reed,  copy  of  within  this  30  day  of  March, 
1920.  Struckmeyer  &  Westervelt.  Filed  Mar.  30, 
1920.     C.  R.  McFall,  Clerk.     [23] 
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In  the  District  Court  of  the  United  States,  for  the 

District  of  Arizona. 

No.  45  (PEESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Motion  for  a  New  Trial. 

Comes  now  the  defendant  in  the  above-entitled 
cause  and  respectfully  moves  the  Court  for  a  new 
trial  for  the  following  causes  materially  affecting 
substantial  rights  of  said  defendant.  This  appli- 
cation is  based  upon  the  pleadings  and  all  papers 
filed  in  the  above  cause  and  upon  minutes  of  the 
court  and  the  transcript  of  testimony  and  instruc- 
tions. 

I. 

Irregularity  in  the  proceedings  of  the  court  and 
order  of  the  Court  whereby  the  challenge  of  the 
defendant  to  Juror  P.  L.  France  on  the  ground  of 
his  bias  and  prejudice  against  defendant  was  de- 
nied. 

II. 

Excessive  damages  which  appear  to  have  been 
given  under  the  influence  of  passion  or  prejudice  or 
both,  in  that  (a)  there  was  no  proof  or  even  evi- 
dence offered  by  plaintiff  that  he  was  not  negligent, 
and  (b)  there  was  no  evidence  at  all  that  the  plam- 
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tiff  suffered  permanent  injury,  while  the  verdict 
was  excessive  even  if  permanent  injury  had  been 
proved. 

III. 

Insufficiency  of  evidence  to  justify  the  verdict  in 
that,  (a)  no  evidence  was  offered  or  introduced  to 
prove  the  [24]  plaintiff  was  not  negligent,  which 
fact  plaintiff  was  required  to  allege  and  prove 
under  the  Employers'  Liability  Law  of  Arizona  as 
well  as  under  the  instructions  given  in  this  cause 
by  the  court;  (b)  no  evidence  was  offered  or  intro- 
duced to  prove  the  alleged  injury  was  permanent 
and  the  verdict  based  upon  a  conclusion  by  the  jury 
that  the  injury  was  permanent  indicates  an  infer- 
ence was  draw^n  not  based  upon  facts. 

IV. 

The  verdict  is  against  the  law. 

V. 

Errors  of  law  to  the  prejudice  of  the  rights  of  the 
defendant  occurred  at  the  trial,  to  wit: 

(a).  The  Court  erred  in  denying  the  challenge 
of  the  defendant  to  the  Juror  F.  L.  France. 

(b).  The  Court  erred  in  admitting  in  evidence 
over  objection  of  defendant  the  American  Mortal- 
ity Tables. 

(c).  The  Court  erred  in  making  reference  to  the 
mortality  tables  in  its  instructions  to  the  jury. 

(d).  The  Court  erred  in  instructing  the  jury 
that  the  mortality  tables  might  be  considered  by  the 
jury  and  in  permitting  the  jury  to  consider  the  said 
tables  or  any  facts  or  figures  taken  therefrom. 

(e).     The  Court  erred  in    denying    defendant's 
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motion  for  an  instructed  verdict  in  favor  of  the  de- 
fendant at  the  close  of  the  evidence,  for  the  afore- 
said grounds,  and  especially  for  the  reason  that 
there  was  no  proof  or  evidence  showing  the  plain- 
tiff was  not  negligent,  the  plaintiff  had  introduced 
no  evidence  that  he  was  not  negligent,  proof  of  such 
fact  being  required  by  the  Employers'  Liability 
Law  to  be  alleged  and  proved  by  the  plaintiff,  and 
evidence  introduced  by  defendant  showing  that 
plaintiff  was  specifically  warned  by  defendant 
to  pick  down  any  loose  material  before  going  to 
work  was  not  refuted,  but  plaintiff  did  not  intro- 
duce [25]  evidence  showing  he  obeyed  the  warn- 
ing or  exercised  care  that  an  ordinarily  prudent 
miner  of  experience  should  exercise,  or  any  care 
whatever. 

(Sgn.)     FAVOUR  &  CORNICK, 

Attorneys  for  Defendant. 
Prescott,  Arizona. 

[Endorsements] :  In  the  District  Court  of  the 
United  States  for  the  District  of  Arizona.  Mike 
Koso,  Plaintiff,  vs.  United  Verde  Extension  Min- 
ing Company,  a  Corporation,  Defendant.  Motion 
for  a  New  Trial.  Reed,  copy  of  within  this  30  day 
March,  1920.  Struckmeyer  &  Westervelt.  Filed 
March  30,  1920.     C.  R.  McPall,  Clerk.     [26] 
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At  a  regular  term,  to  wit,  the  April,  1920,  term  of 
the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  of  said 
court,  in  the  City  of  Phoenix,  State  and  Dis- 
trict of  Arizona,  on  Tuesday,  April  20,  A.  D. 
1920.  Honorable  WILLIAM  H.  SAW-^ 
TELLE,  District  Judge,  Presiding. 

(Minute  Entry— April  20,  1920.) 

L.-45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED      VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Minutes  of  Court— April  20, 1920— Order  Submitting 
Motion  for  New  Trial. 

The  motion  for  a  new  trial  heretofore  filed  in 
this  case  by  defendant  is  this  day  submitted  and  by 
the  Court  taken  under  advisement.     [27] 


At  a  regular  term,  to  wit,  the  May,  1920,  term  of 
the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  of  the 
City  of  Tucson,  State  and  District  of  Arizona, 
on  Monday,  the  21st  day  of  June,  A.  D.  1920. 
Honorable  WILLIAM  H.  SAWTELLE, 
District  Judge,  Presiding. 


(Minute  Entry— June  21st,  1920.) 
L.-45     (PRESCOTT). 

MIKE  KOiSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Minutes  of  Court — ^June  21, 1920 — Order  Overruling 
Motion  for  New  Trial. 
IT  IS  ORDERED  that  defendant's  motion  for 
a  new  trial  in  this  cause  be  and  the  same  is  hereby 
overruled,  to  which  ruling  of  the  Court  the  defend- 
ant duly  excepts.     [28] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

•  L.-45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Order  Extending  Time  to  File  Bill  of  Exceptions. 

The  motion  of  the  above  defendant  for    a    new 
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trial  in  the  above  cause  having  been  overruled  on 
June  21,  1920,  and  notice  thereof  having  been 
mailed  to  the  defendant  on  June  28,  1920,  and  said 
defendant  having  made  application  on  June  29, 
1920,  for  a  reasonable  time  within  which  to  perfect 
its  appeal,  and  it  appearing  that  no  unreasonable 
delay  wdll  be  caused  thereby — 

IT  IS  ORDERED  that  the  above-named  defend- 
ant be,  and  it  is  hereby  granted  to  and  until  Au- 
gust 1,  1920,  within  w^hich  to  prepare,  tender  and 
file  its  bill  of  exceptions  herein  and  otherwise  per- 
fect its  appeal  to  the  Circuit  Court  of  Appeals. 

WITNESS  my  hand  at  Tucson,  this  1st  day  of 
July,  1920. 

(Signed)     WM.  H.  SAWTELLE, 
Judge  of  the  District  Court  for  the  District  of  Ari- 
zona. 

[Endorsements] :  Order  Extending  Time  to  File 
Bill  of  Exceptions.  Filed  July  1,  1920.  C.  R.  Mc- 
Fall,   Clerk.     [29] 


At  a  regular  term,  to  wit,  the  May,  1920,  term  of 
the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  held  in  the  courtroom  in  the 
City  of  Tucson,  State  and  District  of  Arizona, 
on  Tuesday,  July  6th,  1920'.  Honorable  WILL- 
IAM H.  SAWTELLE,  District  Judge,  Presid- 


ing. 
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(Minute  Entry— July  6th,  1920.) 
L.-45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 
vs. 

UNITED      VEEDE     EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 

Minutes    of    Court— July    6,    1920— Order    Fixing 
Amount  of  Supersedeas  Bond. 

Upon  application  of  the  defendant,  United  Verde 
Extension  Mining  Company,  a  corporation: 

IT  IS  ORDERED  that  supersedeas  bond  of  said 
defendant  to  be  furnished  by  said  defendant  in  con- 
nection with  writ  of  error  in  this  cause  be  and  the 
same  is  hereby  fixed  at  the  sum  of  Eight  Thousand 
Five  Hundred  Dollars.     [30] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

'    No.  45     (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 

COMPANY,  a  Corporation, 
f  Defendant. 


32     United  Verde  Extension  Mining  Company 

Stipulation  in  Re  Bill  of  Exceptions,  etc. 
It  is  stipulated  by  and  between  the  attorneys  for 
the  above-entitled  plaintiff  in  error  and  defendant 
in  error  that  all  orders  relating  or  pertaining  to 
the  settlement  and  signing  of  the  bill  of  exceptions 
or  records  or  papers  or  proceedings  in  connection 
with  the  appeal  now  pending  so  far  as  applying  to 
the  Judge  of  the  District  Court  in  and  for  the  Dis- 
trict of  Arizona  wherein  the  said  case  was  tried 
may  be  made  by  Judge  Sawtelle  in  San  Francisco, 
California,  with  the  same  force  and  effect  as  if 
made  in  Arizona. 

(Sgn.)     F.   C.   STRUCKMEYER, 

Attorney  for  Plaintiff. 
(Sgn.)     FAVOUR  &   CORNICK, 

Attorneys  for  Defendant. 

[Endorsement]  :  Filed  Aug.  2,  1920.  C.  R.  Mc- 
Fall,  Clerk.  By  W.  W.  Downing,  Deputy  Clerk. 
[31] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

No.  45      (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 
vs. 

UNITED      VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 
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Notice  of  Filing  Bill  of  Exceptions. 
To  Mike  Koso,  Plaintiff,  and  iF.  C.   Struckmeyer 
and  E.  B.  Westervelt,  His  Attorneys  of  Rec- 
ord: 
You  will  please  take  notice  that  the  defendant 
in  the  above-entitled  cause  desiring  and  intending 
to  procure  a  writ  of  error  from  the  above  court  in 
the  above-entitled  cause  on  the  25th  of  March,  1920, 
has  prepared  and  this  day  mailed  for  filing  in  the 
office  of  the  clerk  of  said  court  for  presentation  to 
Hon.  W.  H.  Sawtelle,  the  Judge  who  tried  the  said 
cause,  its  bill  of  exceptions,  copy  of  which  is  this 
day  served  upon  you. 

Dated  this  3d  day  of  July,  1920. 

(Sgn.)     FAVOUR  &  CORNICK, 
Attorneys  for  Defendant. 

[Endorsements]  :  Notice  of  Filing  Bill  of  Excep- 
tions. Copy  received  this  3d  day  of  July,  1920. 
F.  C.  Struckmeyer,  R.  B.  Westervelt,  Attorneys  for 
Plaintiff.  Filed  July  6,  1920.  C.  R.  McFall,  Clerk. 
By  Clyde  C.  Downing,  Deputy  Clerk.     [32] 


In  the  District  Court  of  the  United  States,  for  the 

District  of  Arizona. 

No.  45      (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED       VERDE      EXTENSION      MINING 
COMPANY,  a  Corporation, 

Defendant. 
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Bill  of  Exceptions. 

Be  it  remembered  that  afterward,  to  wit,  on  the 
25th  day  March,  1920,  at  a  term  of  the  above  court, 
held  at  Prescott  in  and  for  the  District  of  Arizona, 
before  his  Honor,  William  H.  Sawtelle,  District 
Judge,  the  issues  joined  came  on  to  be  tried  by  a 
jury,  the  said  Judge  presiding;  the  plaintiff  being 
represented  by  F.  C.  Struckmeyer,  W.  L.  Barnum 
and  R.  B.  Westervelt,  and  the  defendant  by  Favour 
&  Cornick;  and  upon  trial  the  attorneys  for  the 
plaintiff  called  as  a  witness  the  plaintiff,  MIKE 
KOSO,  who  being  duly  sworn,  testified  as  follows: 

Testimony  of  Mike  Koso,  for  Plaintiff. 

I  am  a  native  and  citizen  of  Finland  and  am 
forty-two  years  old.  I  have  been  a  sailor,  and  in 
mining  the  last  eighteen  years.  I  went  to  work  for 
the  defendant  on  the  night  of  December  14th.  I 
was  hurt  about  six-thirty  o'clock  the  next  morning. 
At  that  time  I  w^as  shovelling  into  a  mine  car  on 
the  1200-foot  level  in  which  I  had  been  told  to  work 
by  the  foreman.  I  was  bending  to  get  a  shovel- 
full  and  rock  fell  from  the  roof.  I  was  about  [33] 
fifteen  feet  from  the  face  of  the  dirt.  I  don't 
know  whether  there  was  more  than  one  rock.  The 
rock  knocked  me  down  and  I  lay  down  for  perhaps 
fifteen  minutes  or  a  half  hour.  I  could  not  get  my 
wind.  Then  I  started  on  my  knees,  then  put  my 
hands  against  the  wall  and  got  on  my  feet  and 
walked  into  a  station  and  lay  down.  Finally,  I 
don't  know  how  long  I  was  sitting  there,  two  car- 
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(Testimony  of  Mike  Koso.) 

men,  Mck  Thomas  and  another,  came  in  with  my 
hat.  They  telephoned  the  cage  and  tried  to  get  me 
on  it.  Finally  the  cage  came  down  and  the  shift 
boss  came  up  from  the  1300-foot  level  and  they 
raised  me  up  and  put  me  on  the  cage  and  took  me 
to  the  dry-house.  They  pulled  off  my  clothes  and 
put  on  clean  ones  and  tried  to  wash  my  neck  and 
back  which  were  full  of  rocks  and  then  the  automo- 
bile came  and  took  me  to  the  hospital. 

No  one  was  working  with  me  at  the  time  I  was 

hurt.    I  stayed  in  the  hospital  about  twenty  days — 

I  think  it  is  the  company  hospital — and  then  the 

.  doctor  told  me  to    get    out.      I    stayed    awhile    at 

Jerome  and  then  came  back  to  Phoenix. 

My  back  and  my  right  shoulder  were  hurt  and 
also  some  of  my  left  foot  over  the  little  toe  was  sore 
awhile  but  is  all  right  now.  The  rocks  hit  the 
whole  length  of  my  back  (indicating). 

Mr.  STRUCKMEYER.— ^^And  may  the  records 
show  that  the  one  place  that  the  witness  pointed, 
to  the  lower  part  of  the  vertebra. ' ' 

The  COURT.— ''I  didn't  see  his  hand;  I  don't 
know  whether  he  did  or  not." 

Before  this  accident  I  was  feeling  good  and  had 
nothing  on  my  back  and  shoulders;  ^^I  am,  she  is 
sore  now."  I  can  move  by  limb  around  to-day  and 
am  able  to  do  easy  work  but  not  hard  work;  after 
I  work  ten  or  fifteen  days  my  back  starts  to  hurt 
bad.  I  can  stoop  over  a  little  but  it  hurts.  I  was 
receiving  $5.50  a  day ;  I  have  always  done  hard  work 
and  cannot  do  writing  or  clerical  work.     (2)     [34] 
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(Testimony  of  Mike  Koso.) 

Cross-examination  of  MIKE  KOSO. 
I  took  out  first  papers  last  summer.  I  was  hurt 
on  the  first  shift  I  worked  for  the  company.  I 
was  standing  fifteen  feet  from  the  face  of  the  tun- 
nel when  the  rock  fell;  I  can't  tell  how  high  up  it 
was  but  I  could  not  have  reached  it  with  a  pick.  I 
was  working  in  waste  and  don't  know  what  kind  of 
a  tunnel  it  was  or  how  wide  or  high  it  was.  At 
the  place  where  this  rock  fell  it  was  not  timbered 
and  I  saw  no  timbering  in  the  tunnel  though  there 
may  have  been  some  back  fifty  feet;  but  it  was 
soft  ground  where  I  was  fifteen  feet  from  the  face 
and  there  w^as  no  timbering  there.  I  don't  know 
how  big  the  rock  was  but  it  was  soft  rock  else  it 
would  have  killed  me.  When  I  started  to  get  up 
the  rock  fell  from  both  sides  of  me  but  I  don't 
know  how  much  there  was.  It  hit  me  hard ;  I  could 
not  get  my  wind  but  did  not  lose  consciousness.  I 
laid  there  abont  fifteen  mintes  or  half  an  hour  and 
then  got  up  and  walked  against  the  wall  into  the 
station  and  lay  down  there  about  an  hour,  I  think. 
When  the  two  carmen  came  they  telephoned  the 
cage  and  when  this  came  they  put  me  on  it.  One 
of  the  men  w^ent  up  with  me  and  took  me  into  the 
dry-house.  I  walked  but  the  shift  boss  was  hold- 
ing me.  They  put  me  on  a  bench  in  the  house  and 
then  the  dryman  took  off  my  clothes;  I  could  not 
lift  my  hand  above  my  head.  I  had  on  undershirt, 
trousers  and  shoes.  He  put  other  clothes  on  me 
after  he  washed  me.  I  could  not  lift  my  hands  to 
put  on  my  shirt.     In  the  hospital  I  did  not  get   up 


vs,  Mike  Koso,  37 

(Testimony  of  Mike  Koso.) 

at  first  except  with  help.  After  ten  days  I  put  my 
clothes  on  every  day;  they  helped  me  put  my  coat 
on,  I  could  not  turn  my  arm.  Toward  the  last  I 
put  my  clothes  on  and  had  an  awful  time.  The 
doctor  told  me  to  get  out  and  after  a  week  or  two 
weeks  I  went  to  Phoenix  and  have  stayed  there 
practically  all  the  time  since.  In  Phoenix  I  went 
to  see  a  Doctor  Nichols,  at  first  every  day,  and  he 
told  (3)  [35]  me  to  lay  down  all  I  could.  He 
wanted  to  put  me  in  the  hospital  but  I  had  no 
money.  The  other  fellows  that  I  lived  with  did  the 
cooking.  My  foot  got  well  and  my  shoulder-blade 
and  back  changed  a  little  better.  I  did  a  little 
easy  work  in  a  cigar-store  or  pool-hall. 

Redirect  Examination  of  MIKE  KOiSO. 
I  do  not  know  where  Dr.  Nichols  is  now;  he  has 
left  Phoenix. 

Recross-examination  of  MIKE  KOSO. 
I  do  not  remember  if  my  testimony  was  taken  in 
Phoenix  in  or  about  August,  1918,  it  was  a  long 
time  ago.  Mr.  Cox  was  my  lawyer  then.  He  re- 
fused to  allow  an  examination  by  a  doctor  when  re- 
quested at  the  hearing.     I  left  it  to  Mr.  Cox. 

Testimony  of  Dr.  Winn  Wylie,  for  Plaintiff. 

I  have  been  a  physician  and  surgeon  between 
forty  and  fifty  years  and  in  Arizona  between 
twenty-four  and  twenty-five  years.  I  know  Mike 
Koso  and  made  an  examination  of  him  March  22d 
to  24th,    1920.     I    presume    my    examination    was 
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(Testimony  of  Dr.  Winn  Wylie.) 

made  to  determine  his  condition  for  the  purpose  of 

testifying  in  this  case. 

Mr.     STRUCKME  YER.— ^ '  That      is      provided 
there  was  anything  to  testify  about." 
Mr.  CORNICK.— ^^We  object  to  that." 
Mr.    STRUCKMEYER.—^^  Pardon   me,    I   with- 
draw that." 

I  went  over  him  carefully,  taking  his  history,  ex- 
amining his  body  by  sight,  hearing  and  touch,  then 
had  X-ray  photographs  taken,  and  examined  him 
with  a  fluroscope.  The  fluroscope  enables  one  to 
see  with  the  eye  what  the  photograph  plate  shows 
in  a  photograph.  The  X-rays  were  taken  under 
my  direction. 

Mr.  STRUCKMEYER.— ^^We  offer  those  X- 
rays,  if  your  Honor  pleases,  photographs,  as  an  aid, 
and  illustrative  of  the  testimony  of  the  witness  to 
be  given."     (4)     [36] 

Mr.  CORNICK.— ''He  took  these  and  developed 

them  himself." 

Mr.  STRUCKMEYER.— ''No,  they  were  not  de- 
veloped by  him." 

Mr.  CORNICK.— "We  object  then." 

(The  Court  sustained  the  objection.) 

The  fluroscope  shows  to  the  eye  the  same  that 
:the  photograph  plate  copies.  I  cannot  give  the 
whole  of  his  condition  but  the  part  I  observed. 

"A.  In  the  first  place  he  has  an  hernia,  a  begin- 
ning hernia;  a  starting  hernia  on  the  right  side. 
Hernia  is  another  name  for  rupture.  He  has  lost 
about  fifty  per  cent  of  the  power  of  his  right  hand. 
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(Testimony  of  Dr.  Winn  Wylie.) 
There  has  been  an  injury  to  the  scapula  or  shoul- 
Ser-blade.  And  there  has  been  an  injury  to  the 
fifth  lumbar  vertebra  on  the  right  side  that  has 
been  repaired  by  nature,  and  a  bony  ridge  thrown 
out  coiuiecting  the  fifth  lumbar  vertebra  with  the 
first  sacral  vertebra.  The  injury  to  the  scapula, 
the  bone  injury  has  united  and  there  is  more  bony 
tissue  there  at  present  time  than  there  was  before 
he  was  injured. 

^'Q.  What  did  that  injury  consist  of  ^ 

A.  Fractures. 

'^Q.  Now^,  the  fifth  lumbar  vertebra,  Doctor, 
w^hereabouts  is  that  located  in  the  body? 

"A.  It  is  at  that  portion  of  the  back  where  the 
gentleman  (plaintiff)  put  his  hand  when  it  rested 
at  the  lower  portion  of  the  area  that  his  hand 
covered. ' ' 

Whereupon  plaintiff's  counsel  offered  the  Amer- 
ican Mortality  Tables. 

Mr.  CORNICK.— ^^May  it  please  your  Honor, 
there  are  different  classes  of  individuals  and  the 
tables  introduced  without  proof  does  not  apply  to 
all  those  and  we  submit  they  do  not  apply  to  miners 
and  in  this  case  we  submit  that  they  have  no  ap- 
plication without  proof  and  so  we  object  to  them 
without  proof.  Our  objection,  your  Honor,  is  this, 
that  the  Mortality  Tables  are  based  on  the  law  of 
averages  and  they  do  not  apply  to  specific  instances 
of  hazardous  occupations,  that  a  miner,  a  man  en- 
gaged in  the  occupation  of  mining,  would  not  fall 
within  the  law  of  averages  and  without  explanation 
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that  his  mortality  would  be  more  great  and  his  ex- 
pectancy for,  or  shorter  than  the  average  (5),  [37] 
and  we  would  be  entitled  to  have  that  shown  in  the 
construction  of  the  Mortality  Tables  and  without 
explanation,  without  their  being  proven,  the  Mor- 
tality Tables  would  not  apply  to  this  hazardous  oc- 
cupation. ' ' 

The  COURT.— ^^  Well,  I  will  overrule  the  objec- 
tion and  give  you  an  exception;  there  may  be 
something  in  that  objection  but  I  prefer  without 
any  authority  on  the  subject,  I  think  I  shall  admit 
them.'' 

Whereupon  the  Court  gave  counsel  for  defend- 
ant an  opportunity  to  obtain  authority  and  recessed 
for  the  noon  period.  At  convening  of  the  court 
after  the  recess,  counsel  for  defendant  submitted 
authority,  34  S.  W.,  page  331.  The  Court  exam- 
ined the  authority  and  gave  opportunity  to  counsel 
for  plaintiff  to  examine  it. 

Mr.  STBUCKMEYER.— ''On  previous  occasions 
I  have  had  occasion  to  examine  the  authority  and 
that  text  is  supported  by  those  authorities.  If 
your  Honor  pleases,  I  think  that  the  evidence  shows 
that  he  was  not  afflicted  with  any  ailment  at  the 
time  of  the  injury." 

The  COURT.— ''Yes,  but  there  is  one  particular 
in  which  you  haven't  brought  yourself  within  that 
rule,  that  is  that  you  have  not  shown  anything  as 
to  the  plaintiff's  previous  habits.  You  did  prove 
what  his  previous  occupation  was  and  what  his  age 
was  at  the  time  of  the  injury  and  ^on  on,  but  you 
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didn't  offer  any  proof  as  to  his  previous  habits." 

Mr.  iSTRUCKMEYEE.— ^^WiU  not  the  pre- 
sumptions aid  there?" 

The  COURT.— ^^  Very  well,  I  have  ruled  with 
you,  so  if  you  are  willing  to  take  the  chance,  very 
well.  You  may  have  an  exception.  I  shall  charge 
the  jury  that  the  fact  that  the  plaintiff  was  engaged 
in  a  more  hazardous  employment  than  the  persons 
of  whom  the  tables  were  taken  of  is  a  circumstance 
to  be  taken  into  consideration  by  the  jury."  (6) 
[38] 

The  plaintiff  thereupon  rested  his  case  and  the 
defendant  called  SAMPSON  JILES,  who  being 
duly  sworn  testified  as  follows : 

Testimony  of  Sampson  Jiles,  for  Defendant. 

I  was  born  in  England;  I  am  a  naturalized 
American  citizen  and  live  in  Jerome ;  I  have  served 
in  the  United  States  army;  I  am  now  in  the  milk 
business  and  do  not  work  for  the  defendant.  Pre- 
viously I  was  a  miner  for  ten  years  and  was  jigger 
boss  for  the  defendant  at  the  time  of  the  accident 
to  Mike  Koso.  I  had  charge  of  five  levels  and 
thirty-two  men,  and  worked  from  eleven-thirty 
P.  M.  to  seven-thirty  A.  M.  Koso  was  employed 
by  the  company  and  I  went  with  him  to  his  place 
of  work  on  the  1200-foot  level,  which  was  a  ventila- 
tion drift  seven  feet  wide  and  five  feet  four  inches 
across  the  top.  Koso  was  working  at  the  face  of 
the  drift  with  Nick  Thomas  and  a  man  named 
Ropez.     The  drift  was  timbered  to  within  less  than 
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three  feet  of  the  face  and  there  was  no  room  for 
another  set.  The  roof  was  seven  feet  ten  inches 
high,  just  within  reach  of  a  pick.  The  timbers 
came  up  to  within  two  inches  of  the  roof  and  the 
lagging  was  placed  on  top  of  them.  There  were 
no  open  spaces  in  the  lagging  and  timbers.  I  went 
in  with  the  foreman  and  put  Koso  to  work  and  in- 
structed him  to  pick  down  loose  rock  even  if  it  took 
Mm  the  whole  shift,  and  then  to  go  ahead  and 
muck.  He  said  he  was  a  miner,  and  his  partner 
had  been  working  over  a  month.  It  was  five  or  six 
hundred  feet  from  the  face  where  he  was  working 
back  to  the  station.  I  was  making  my  rounds  and 
was  going  with  the  cage  to  the  1200-foot  level  and 
I  saw  Koso  coming  out;  I  asked  him  what  was 
'wrong  and  he  said  he  got  hurt,  and  so  we  took  him 
in  the  cage  to  the  top  and  he  walked  to  the  dry- 
house.  No  one  was  with  him  when  he  came  to  the 
cage.  The  change  man,  who  died  last  summer,  and 
I  were  with  him  in  the  dry-house.  No  assistance 
at  all  was  given  Koso;  he  walked  into  the  cage  by 
himself  and  walked  from  the  collar  of  the  shaft  to 
the  dry-house  about  three  hundred  feet,  went  to  his 
locker,  undressed  himself  without  any  complaint, 
After  he  pulled  his  undershirt  off  I  examined  him 
-and  found  scratches  on  his  right  shoulder  and  red 
marks  lower  down,  but  the  skin  was  not  broken. 
Afterwards  he  then  went  in  (7)  [39]  and  took  a 
hot  bath  without  assistance  and  without  complain- 
ing. He  came  out  and  dried  himself  and  dressed 
and  walked  out  to  the  automobile  I    had    ordered 
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and  went  to  the  hospital.  He  did  not  complain 
and  did  not  have  the  appearance  of  a  man  badly  in- 
jured. After  he  got  in  the  automobile  I  went  down 
and  examined^  the  place  where  he  got  hurt  and 
found  about  a  bushel  of  fine  dirt;  there  were  no 
lumps  as  big  as  my  fist.  It  was  what  we  call 
waste,  soft  material.  The  roof  w^as  in  good  con- 
dition, just  a  little  hole  where  the  stuff  had  fallen 
from.     I  was  never  on  the  witness-stand  before. 

Cross-examination  of  SAMPSON  JILES. 
The  small  hole  in  the  roof  was  made  by  the 
bushel  of  rock.  The  roof  was  perfectly  even.  The 
hole  was  not  there  when  I  put  Koso  to  work.  Koso 
did  not  wait  at  the  station  and  there  was  no  one 
else  there  but  the  eager  and  myself.  Koso  did  not 
complain  of  pain  or  say  he  w^as  unable  to  walk. 
He  appeared  as  able  to  walk  as  if  not  hurt  at  all 
and  walked  to  the  dry-house  and  to  the  automobile 
without  any  complaint.  He  showed  no  signs  of  in- 
jury except  the  scratches,  which  I  did  not  see  until 
he  took  his  shirt  off.  I  called  the  automobile  to 
^ake  him  to  the  hospital,  although  he  presented  no 
appearance  of  injury;  I  called  it  before  I  saw  his 
back;  I  had  authority  to  call  as  there  was  then  no 
ambulances.  I  do  not  know  where  Nick  Thomas 
is  now;  he  worked  for  the  company  for  some  time 
afterwards. 

Redirect  Examination  of  SAMPSON  JILES. 

The  scratches  were  pretty  near  down  to  the  waist 
line.  I  called  the  automobile  because  it  was  office 
orders. 
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Eecross-examination   of   SAMPSON   JILE;S. 

I  would  call  an  automobile  if  he  had  a  scratch 
on  his  hand. 

Testimony  of  Erie  Thompson,  for  Defendant. 

I  live  in  Jerome  and  am  employment  and  claim 
agent  of  the  defendant  company  and  among  other 
things  assist  counsel  in  regard  (8)  [40]  to  wit- 
nesses in  the  defense  of  causes.  I  knew  Nick 
Thomas;  he  is  in  California  but  I  do  not  know 
where. 

Cross-examination  of  ERLE  THOMPSON. 
I  know  he  said  he  was  going  to  California.  I 
did  not  have  occasion  to  inquire  whether  he  left  a 
forwarding  address;  I  think  he  was  a  single  man; 
I  don't  know  of  any  relatives  in  Jerome;  I  did  not 
know  whether  he  had  friends  and  had  no  occasion 
to  make  inquiry.     He  was  a  miner. 

Eedirect  Examination  of  ERLE   THOMPSON. 
Thomas  left  the  employ  of  the  defendant  some 
time  early  in  1918,  I  think. 

Testimony  of  Dr.  L.  P.  Kaiill,  for  Defendant. 

I  have  been  a  physician  and  surgeon  for  twenty- 
two  years;  I  graduated  from  the  University  of 
Kansas  in  1898  and  have  been  in  active  practice 
most  of  the  time  since  with  the  United  Verde  Cop- 
per Company  hospital  at  Jerome,  and  have  had  the 
direction  of  the  surgery  of  the  hospital  and  am  ac- 
quainted with  the  effect  of  fractures  of  bones.  I 
„,^.,   ^^^^oiT.  ir.   iViP  Mprlipal   Corns  in  the  United 


vs.  Mike  Koso,  45 

(Testimony  of  Dr.  L.  P.  Kaull) 
States  army.  It  might  be  possible  for  a  man  who 
had  broken  his  scapula  to  undress  himself  within 
one  or  two  hours  after  the  break,  but  the  pain 
would  be  very  great  in  taking  off  his  shirt.  In  the 
very  great  majority  of  cases  complete  disability 
and  paralysis  would  result  from  the  fracture  of 
the  fifth  lumbar  vertebra,  at  least  temporarily,  and 
a  man  would  absolutely  not  be  able  to  w^alk  within 
an  hour  or  two  after  such  a  fracture. 

Cross-examination  of  Dr.  L.  P.  KAULL. 
I  did  not  go  overseas  but  was  stationed  in  this 
country.  I  am  employed  at  the  hospital  of  the 
United  Verde  Copper  Company,  which  does  the 
hospital  work  of  the  defendant  company  under  con- 
tract. I  have  never  been  able  to  see  an  injury  of 
this  kind  with  a  fluroscope  though  I  use  one  daily. 
I  know  Dr.  Wylie;  he  stands  (9)  [41]  very  high 
in  his  profession,  and  if  he  asserts  the  fluroscope 
does  reveal  such  an  injury,  I  would  not  question  his 
statement. 

Redirect  Examination  of  Dr.  L.  P.  KAULL. 
If  Dr.  Wylie  said  he  observed  anything  through 
the  fluroscope  I  would  not  doubt  his  word,  but  this 
does  not  change  what  I  have  said  about  the  effect 
of  such  an  injury. 

Testimony  of  Dr.  H.  T.  Southworth,  for  Defendant. 

I  have  been  a  physician  and  surgeon  since  grad- 
uation in  1901  and  have  had  to  do  with  fractures 
of  bones.     I  was  Major  in  the  Medical  Corps  of  the 
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United  States  Army  and  for  a  time  commanded  the 
U.  S.  A.  8th  Hospital  at  Nogales  and  did  all  the 
surgery  there.  It  would  be  very  painful  for  a  man 
who  had  within  two  hours  fractured  his  scapula  to 
undress  himself.  The  effect,  within  one  or  two 
hours  of  the  fracture  of  the  fifth  lumbar,  vertebra 
of  the  right  side  would  almost  always  be  paralysis, 
at  least  partial,  and  movements  would  be  very 
labored  if  possible  at  all. 

Cross-examination  of  Dr.  H.  T.  iSOUTHWORTH. 

I  cannot  imagine  a  slight  fracture  of  the  verte- 
bra as  unimportant.  A  bony  ridge  would  prob- 
ably not  be  thrown  around  the  bone  and  connect 
with  the  other  vertebra  unless  the  body  of  the  ver- 
tebra was  injured.  There  might  be  a  contusion  of 
the  vertebra  without  paralysis  following.  I  can- 
not conceive  of  an  impacted  fracture  of  the  ver- 
tebra not  causing  at  least  some  degree  of  paralysis 
that  would  be  visible  to  the  layman.  Paralysis 
would  not  necessarily  follow  the  chipping  off  of  a 
portion  of  the  outside  of  the  bone. 

Defendant  thereupon  rested  his  case. 

REBUTTAL    TESTIMONY    OP    PLAINTIPP. 

Testimony  of  Dr.  Wylie,  for  Plaintiff  (In  Rebuttal). 

The  injury  to  the  fifth  lumbar  vertebra  I  have 
testified  to  was  not  of  a  character  to  necessarily 
produce  paralysis.     (10)     [42] 

(Objected  to  by  counsel  for  defendant,  as  exami- 
nation in  chief;  objection  sustained.) 

Thereupon  the  counsel  for  defendant  moved  the 


vs,  Mike  Koso.  47 

Court  to  direct  a  verdict  in  favor  of  the  defendant, 
which  motion  was  denied,  and  exception  to  said 
denial  was  noted. 

Thereupon  both  sides  having  rested,  the  Court  in- 
structed the  jury  as  follows: 

Court's  Charge  to  the  Jury. 

The  COURT. — Gentlemen  of  the  jury,  this  is  an 
action  brought  by  the  plaintiff  against  the  defend- 
ant to  recover  of  the  defendant  the  sum  of  twenty- 
five  thousand  dollars  as  damages  for  alleged  per- 
sonal injury,  alleged  to  have  been  sustained  by  him 
while  in  the  service  and  employment  of  the  defend- 
ant. 

The  plaintiff  alleges  in  his  complaint  that  on  or 
about  six- thirty  o'clock  on  December  15th,  1917, 
plaintiff  was  employed  by  the  defendant  and  was 
engaged  in  the  performance  of  work  and  labor  for 
the  defendant  in  shoveling  certain  loose  rock  and 
earth  near  the  face  of  said  twelve  hundred  foot 
drift  or  level  into  said  mine  for  the  purpose  of  be- 
ing transported  to  the  main  shaft,  and  in  perform- 
ing said  work  plaintiff  was  using  appliances  fur- 
nished by  defendant  for  the  performance  of  said 
work ;  that  said  work  and  labor  being  so  performed 
by  plaintiff  for  defendant  was  work  and  labor  in 
or  about  a  hazardous  occupation,  the  hazardous 
occupation  of  mining,  and  within  the  scope  of 
plaintiff's  employment  and  while  so  engaged  in  the 
regular  course  of  said  work,  plaintiff  was  injured 
by  an  accident  arising  out  of  and  in  the  course  of 
his  labor,  service  and  employment  and  due  to   a 
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condition  or  conditions  of  such  employment  and 
without  negligence  on  his  part  in  (11)  [43]  the 
following  manner,  to  wit:  At  about  the  above- 
mentioned  time  plaintiff  was  working  in  said  twelve 
hundred  foot  drift  or  level  at  a  point  near  the  face 
of  said  drift  and  was  engaged  in  shovelling  loose 
rock  and  earth  into  said  mine  car  as  aforesaid, 
when  certain  large  rock  and  boulders  fell  from  the 
roof  of  said  drift  and  struck  the  plaintiff  on  his 
shoulder  and  back  and  his  left  foot,  knocking  plain- 
tiff down  on  the  floor  of  said  drift  and  cut,  bruised, 
broke  and  mangled  plaintiff's  shoulder,  back  and 
foot  and  thereupon  seriously,  painfully  and  per- 
manently injured  the  plaintiff. 

Now,  the  defendant,  in  its  answer,  admits  that 
plaintiff  was  in  its  employ  on  the  date  mentioned 
but  it  denies  each  and  every  other  of  the  material 
allegations  in  the  plaintiff's  complaint.  This  casts 
upon  the  plaintiff  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  every  material  allega- 
tion of  his  complaint. 

This  action  is  brought  under  the  Arizona  Em- 
ployer's Liability  Law.  Under  the  provisions  of 
that  act,  an  employer  in  certain  hazardous  occupa- 
tions, among  them  mining,  is  liable  for  the  personal 
injury  or  any  employee,  any  workman  injured  by 
an  accident  arising  out  of  and  in  the  course  of  such 
labor,  service  and  employment,  and  due  to  a  con- 
dition or  conditions  of  such  occupation  or  employ- 
ment in  all  cases  in  which  such  injury  of  such  em- 
ployee shall  not  have  been  caused  by  his  own  neg- 
ligence. 
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Before  a  verdict  in  any  amount  can  be  returned 
in  favor  of  the  plaintiff  and  against  the  defendant, 
it  must  be  established  by  the  greater  weight  of  the 
evidence,  first,  that  the  accident  complained  of  by 
the  plaintiff  was  due  to  a  condition  or  conditions 
of  his  occupation,  and  second,  that  it  was  not 
caused  by  his  own  negligence.  (12)     [44] 

It  was  the  duty  of  plaintiff,  while  in  the  employ 
of  the  defendant  and  at  the  time  and  place  of  the 
accident  in  question,  to  exercise  reasonable  care  and 
prudence  for  his  ow^n  safety.  An  employee  may 
not  place  the  whole  burden  of  responsibility  upon 
his  employer  for  his  safety,  he  must  exercise  such 
care  as  a  reasonably  prudent  careful  man  under 
the  same  circumstances  and  conditions  would  exer- 
cise for  his  own  safety,  and  if  he  fails  to  do  so  and 
is  injured  solely  as  a  result  of  his  own  negligence, 
then  the  employer  is  not  liable. 

The  first  question  you  will  determine  is  whether 
the  plaintiff,  at  the  time  and  place  mentioned  in  the 
complaint  and  while  in  the  service  or  employment 
of  the  defendant  and  in  the  course  of  his  labor,  re- 
ceived an  injury  or  any  injuries  set  forth  in  his 
complaint  which  I  have  just  read  to  you,  in  order 
to  determine  that  question  you  will  consider  all  of 
the  testimony  and  all  of  the  facts  and  circum- 
stances in  evidence.  You  are  not  compelled  to 
find  that  the  plaintiff  was  injured  merely  because 
he  claimed  to  have  been  injured  but  you  are  to  con- 
sider his  testimony  as  you  would  that  of  any  other 
witness,  taking  into  consideration  the  fact  that  he 
is  interested  in  the  result  of  the  case  and  that   he 
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would  be  the  beneficiary  of  any  verdict  which  you 
might  render  in  his  favor.  However,  you  are  not 
to  disregard  his  testimony  merely  because  he  is  the 
plaintiff  and  is  interested  in  the  result  of  the  case, 
you  consider  his  testimony  as  you  would  that  of 
any  other  witness  in  the  case. 

It  is  your  province  to  determine  the  credibility 
of  the  witnesses  examined  in  the  case,  whether  for 
the  plaintiff  or  the  defendant,  and  in  weighing  the 
testimony  of  the  (13)  [45]  several  witnesses  you 
have  the  right  to  take  into  consideration  their  manner 
and  appearance  while  giving  their  testimony,  their 
means  of  knowledge,  any  interest  or  motive  which 
they  or  either  of  them  may  have,  if  shown,  and  the 
probability  or  improbability  of  the  truth  of  their 
several  statements  when  considered  in  connection 
with  all  the  other  evidence  in  the  case. 

If  you  believe  that  any  witness,  whether  for  the 
plaintiff  or  the  defendant,  has  wilfully  sworn 
falsely  to  any  material  fact  you  have  the  right  to 
disregard  the  testimony  of  such  witness  except  in  so 
far  as  his  statement  may  be  corroborated  by  other 
credible  evidence  in  the  case,  or  by  the  facts  and 
circumstances  in  evidence. 

It  is  your  duty,  in  arriving  at  a  verdict  in  this 
case,  to  be  governed  by  the  evidence  in  the  case  and 
the  law,  as  herein  given  you  by  the  Court,  regard- 
less of  the  fact  that  the  plaintiff  is  an  individual 
and  the  defendant  is  a  corporation,  and  regardless 
of  the  condition  of  the  parties  to  this  suit  financially 
and  of  the  effect  of  your  verdict  upon  the  parties, 
or  either  of  them. 
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Now,  gentlemen,  if  you  find  from  the  testimony 
that  the  plaintiff  at  the  time  and  place  mentioned 
in  the  complaint  sustained  any  of  the  injuries  set 
forth  in  the  complaint,  and  that  such  injury  or  in- 
juries were  not  caused  by  or  were  not  the  result  of 
the  plaintiff's  own  negligence,  you  will  next  con- 
sider and  determine  the  nature  and  extent  of  such 
injury  so  sustained,  and  in  this  connection,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  injuries,  de- 
fects and  afflictions  of  which  he  complains,  or  some 
of  them,  are  the  proximate  result  of  the  accident. 
(14)     [46] 

As  before  stated,  you  are  made  the  judges  as  to 
the  extent  and  degree  of  the  injuries,  if  any,  so  sus- 
tained and  that  is,  as  to  whether  or  not  thev  were  in 
fact  received  and  whether  or  not  they  are  perma- 
nent in  character  and  as  to  what  extent,  if  any,  by 
reason  of  such  injury  plaintiff  has  suffered  physi- 
cal pain,  also  as  to  what  extent,  if  at  all,  he  has 
been  by  reason  of  such  injury  disabled  and  incapa- 
citated from  following  his  usual  vocation  as  de- 
scribed in  the  complaint,  or  any  vocation  for  which 
he  is  qualified  and  to  what  extent,  if  at  all,  as  a  re- 
sult of  said  injury  his  spinal  column  has  been  im- 
paired or  his  shoulder-blade  or  shoulder  has  been 
injured,  or  whether  or  not,  and  vdiether  or  not 
these  incapacitations,  if  any,  are  permanent  or 
merely  temporary.  All  these  points  go  to  make  up 
the  nature  and  extent  of  the  plaintiff's  alleged  in- 
jury and  should  you  award  the  plaintiff  damages  in 
any  amount  it  is  your  duty  to  consider  each  and 
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every  one  of  these  points  as  a  factor  in  computing 
the  amount,  in  computing  the  award. 

If  you  find  that  the  plaintiff  is  entitled  to  recover 
in  this  action  the  amount  of  recovery,  if  any,  is  for 
you  to  determine  from  all  of  the  facts  in  the  case. 
Of  course,  you  could  not  measure  in  dollars  and 
cents  the  exact  amount  to  which  he  is  entitled,  if 
any,  but  it  is  for  you  to  say  in  the  exercise  of  sound 
discretion,  from  all  of  the  evidence  in  the  case,  after 
considering  and  weighing  all  of  the  evidence  pro- 
duced before  you  without  fear  and  without  favor 
and  without  passion  and  without  prejudice  what 
amount  of  money  will  reasonably  compensate  him 
for  the  damage,  if  any,  he  has  sustained. 

If  you  find  for  the  plaintiff  in  this  case  under  the 
instructions  given  you  by  the  Court  and  that  the 
plaintiff  (15)  [47]  has  sustained  the  damages  as 
set  forth  in  his  petition  in  any  amount,  then  to  en- 
able you  to  estimate  the  amount  of  damages  it  is  not 
necessary  that  any  witness  should  have  expressed 
an  opinion  as  to  the  exact  amount  of  such  damage, 
put  you,  the  jury,  may  yourselves  make  such  esti- 
mate from  the  facts  and  circumstances  in  proof, 
and  by  considering  them  in  connection  with  your 
knowledge,  observation  and  experience  in  the  ordi- 
nary every  day  affairs  of  life. 

Now,  the  term  '^due  to  a  condition  or  conditions 
of  the  employment  or  occupation"  as  used  in  these 
instructions  means  more  than  that  the  accident  in 
question  and  the  injury  to  plaintiff,  plaintiff  was 
injured,  arose  out  of  and  in  the  course  of  the  work 
he  was  doing  or  was  employed  to  do,  they  mean  the 
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inherent  risks  and  dangers  of  his  occupation  or 
employment  which  were  not  avoidable  by  him. 

By  the  expression  ^^preponderance  of  the  evi- 
dence'' as  used  in  these  instructions  is  meant  the 
greater  weight  of  the  evidence,  it  does  not  neces- 
sarily mean  that  the  greater  number  of  witnesses 
shall  be  produced  on  one  side  or  the  other,  it 
means  the  more  convincing  force  or  the  greater 
probability  of  the  truth  of  the  evidence  on  one  side 
when  compared  with  or  weighed  against  the  evi- 
dence in  opposition. 

In  the  ascertainment  of  damages  the  law  does  not 
lay  down  any  definite  mathematical  rule,  it  says 
that  you,  the  jury  must  be  governed  by  sound  sense 
and  good  judgment  and  make  such  award  of  dam- 
ages, if  any,  as  would  be  just  compensation.  The 
testimony  in  this  case  shows  that  the  plaintiff  is 
now  forty-two  years  of  age  and  testimony  has  been 
received  for  the  purpose  of  showing,  or  tending  to 
show,  that  the  probable  duration  of  life  of  a  person 
forty-two  years  of  age  is  26.72  years.  And  these 
mortality  tables  (16)  [48]  were  admitted  in  evi- 
dence in  this  case  in  order  to  enable  you  to  deter- 
mine the  probable  duration  of  the  plaintiff's  life. 
It  is  stated  that  in  actions  for  personal  injuries,  if 
the  injury  is  of  a  permanent  character,  in  estimat- 
ing the  damages  the  expectancy  of  life  of  a  person 
injured  is  an  essential  element  and  to  show  such  ex- 
pectancy standard  mortality  tables  are  admissible 
in  evidence.  The  fact  that  the  person  injured  or 
killed  was  engaged  in  a  more  hazardous  employ- 
ment than  the  persons  with  reference  to  whom  the 
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tables  were  made  up,  that  is,  the  average  man,  is  a 
circumstance — the  average  man  of  good  health — is 
a  circumstance  to  be  taken  into  consideration  by 
the  jury  as  tending  to  show  that  his  expectancy  of 
life,  that  is,  a  man  engaged  in  hazardous  occupa- 
tions, was  less  than  the  tables  would  indicate  to  one 
of  his  age  but  the  tables  are  none  the  less  admis- 
sible on  that  account. 

Now,  this  testimony  as  to  the  plaintiff's  age  and 
his  expectancy  is  based  upon  these  American  Mor- 
tality Tables,  which  are  framed  upon  the  basis  of 
the  average  duration  of  the  lives  of  a  great  number 
of  persons  and  it  has  been  held  that  the  rule  to  be 
derived  from  such  tables  may  not  be  the  absolute 
guide  of  the  judgment  and  consciousness  of  the 
jury  in  a  case  of  this  character.  They  may  be, 
however,  considered  by  the  jury  in  connection  with 
all  other  evidence  in  the  case. 

As  before  stated,  if  you  tind  for  the  plaintiff  you 
should  award  a  fair  and  reasonable  compensation, 
taking  into  consideration  what  the  plaintiff's  in- 
come was,  what  it  probably  would  have  been,  how 
long  it  would  have  lasted,  whether  he  would  have 
been  regularly  employed  and  able  to  (17)  [49] 
perform  labor,  whether  sickness  might  overtake  him 
and  he  would  thereby  lose  as  a  result  thereof  and 
all  the  contingencies  to  which  he  was  liable,  that  is, 
his  earning  capacity,  and  then  award  such  compen- 
sation as  you  think  would  be  fair  and  just. 

Now,  some  people  have  an  idea  that  you  should 
find  that  a  jury  should  find  an  am.ount  which,  put 
at  eight  per  cent  interest  would,  practically  eight 
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per  cent  interest,  would  earn  the  same  amount  of 
money  that  the  plaintiff  was  earning  at  the  time  he 
was  injured,  now  manifestly  it  would  not  be  proper 
for  you  to  use  a  sum  which  put  at  eight  per  cent  in- 
terest would  earn  an  amount  equal  to  the  wages  of 
this  plaintiff,  because  at  the  end  of  the  26.72  years 
which  it  is  claimed  is  plaintiff's  life  expectancy,  of 
the  average  man  of  forty-two  years,  the  plaintiff 
would  not  only  have  had  the  income  from  the  prin- 
cipal sum  all  those  years  but  he  would  also  have  re- 
maining the  principal  and  that  is  not  a  fair  criter- 
ion to  be  followed  or  acted  upon. 

If,  under  the  facts  in  this  case  and  the  law  as  I 
have  stated  it  to  you  you  come  to  the  conclusion 
that  the  plaintiff  is  entitled  to  recover  some  amount 
of  compensation  for  the  injuries  he  claims  to  have 
sustained,  you  must  not  render  what  is  known  as 
quotient  verdict,  that  is,  you  must  not  add  together 
the  amounts  and  sums  which  each  of  you  believe 
plaintiff  is  entitled  to  and  divide  by  twelve  or  any 
other  number.  Such  or  any  similar  method  of 
arriving  at  plaintiff's  compensation  would  be  un- 
lawful and  the  Court  might  be  compelled  to  set 
aside  the  verdict  if  it  is  reached  in  such  a  manner. 

If  you  find  for  the  plaintiff,  the  form  of  your 
verdict  will  be,  ''We,  the  jury,  duly  empaneled  and 
sworn  in  the  (18)  [50]  above-entitled  case,  upon 
our  oaths  do  find  for  the  plaintiff  and  assess  his 
damages  at  so  many  dollars,"  inserting  the  amount 
which  you  determine  should  be  awarded  to  him. 
Should  you  find  for  the  defendant,  the  form  of  your 
verdict  will  be,  ''We,  the  jury,  duly  empaneled  and 
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sworn  in  the  above-entitled  action,  upon  our  oaths 
do  find  for  the  defendant."  You  mil  cause  your 
foreman  to  sign  the  verdict  which  represents  your 
conclusion.  Your  verdict  must  be  unanimous.  The 
rule  which  prevails  in  the  State  courts  allowing 
nine  jurors  to  return  a  verdict  in  civil  cases  does 
not  prevail  in  the  Federal  Court.  A  juiy,  within 
the  meaning  of  the  Constitution  of  the  United 
States,  means  a  jury  of  twelve  and  therefore  it  re- 
quires the  unanimous  verdict  of  the  entire  jury  be- 
fore one  can  be  returned. 

Any  exceptions  on  behalf  of  the  plaintiff? 

Mr.  STRUCKMEYEE.— None,  I  think. 

The  COURT.— Any  on  the  part  of  the  defend- 
ant? 

Mr.  CORNICK. — We  desire  to  note  an  exception 
to  one  part  of  your  Honor's  charge,  and  to  make 
two  requests.  We  desire  to  note  an  exception  to 
that  part  of  your  Honor's  instructions  with  regard 
to  the  mortality  tables  as  evidence  in  this  case,  be- 
cause we  believe  that  under  your  Honor's  charge 
the  instruction  presumes  the  permanency  of  the  in- 
jury.    Exception  allowed. 

The  COURT.— Well,  if  you  or  anyone  else  so 
understood  me,  I  desire  to  correct  it  now,  because  I 
didn't  assume,  and  I  don't  assume  that  the  plain- 
tiff has  been  permanently  injured  or  injured  at  all, 
that  is  a  question  for  the  jury. 

Mr.  CORNICK.— Then  we  desire  further,  your 
Honor,  to  note  an  exception — (19)     [51] 

The  COURT.— Pardon  me,  but  I  do  say  that  if 
the  jury  does  come  to  the  conclusion  that  the  in- 
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juries  are  permanent,  then  they  may  consider  the 
Mortality  Tables,  if  they  come  to  the  conclusion 
that  the  injuries  are  temporary  and  not  permanent, 
then  the  Mortality  Tables  as  to  his  expectancy  of 
life  should  not  be  considered  at  all.  Any  further 
exceptions  ? 

Mr.  CORNICK.— May  we  have  an  exception  to 
this  explanatory  charge  ? 

The  COURT.— Yes,  you  may. 

Mr.  CORNICK.— We  have  two  requests,  if  your 
Honor  please,  and  I  have  one  other  request  which  I 
didn't  frame,  if  I  might  state  it. 

The  COURT.— Well,  the  rule  requires  all  re- 
quests to  be  presented  before  the  argument  begins 
so  as  to  give  me  an  opportunity  to  examine  them 
before  I  charge  the  jury. 

Mr.  CORKICK.— I  wasn't  aware  of  that. 

The  COURT. — I  might  have  given  them  if  they 
had  been  offered  sooner,  but  now  I  think  I  have 
substantially  covered  these  and  you  may  have  an 
exception  and  also  refusal  to  give  them  because 
they  are  offered  too  late. 

The  evidence  hereinbefore  set  out  in  this  bill  of 
exceptions  contains  all  the  testimony  given  on  the 
trial  and  constitutes  all  the  evidence  upon  which 
the  Court's  instructions  aforesaid  were  based  and 
affecting  the  matters  to  which  defendant's  excep- 
tions relate. 

Thereafter  the  jury  returned  a  verdict  of 
Seventy-five  Hundred  ($7500.00)  Dollars  in  favor 
of  the  plaintiff.     (20)     [52] 

Thereupon   defendant's  counsel  made   a   motion 
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for  a  new  trial,  which  motion  was  argued  by  the 
respective  counsel  on  April  20th,  1920,  and  by  the 
Court  taken  under  advisement,  and  which  motion 
was  denied  by  said  Court  on  June  21st,  1920. 

The  Court  then  caused  an  order  to  be  entered 
giving  the  defendant  until  August  1st,  1920,  to  pre- 
pare its  bill  of  exceptions  and  have  it  duly  signed 
and  filed. 

The  defendant's  counsel  in  accordance  with  the 
rules  of  the  Court  submitted  a  draft  of  said  bill  of 
exceptions  to  counsel  for  the  plaintiff  on  July  3d, 
1920,  and  now,  within  the  time  aforesaid  so  al- 
lowed, presents  this,  its  bill  of  exceptions,  and  asks 
that  same  be  examined,  approved  and  allowed  by 
the  Court  and  filed,  made  and  deemed  to  be  a  part 
of  the  record  in  this  cause. 

The  defendant  prays  that  this  bill  of  exceptions 
may  be  allowed,  settled  and  signed. 

FAVOUR  &  CORNICK, 
Attomevs  for  Defendant. 

We  agree  to  the  foregoing  proposed  bill  of  excep- 
tions and  have  no  objections  to  make  thereto. 


Attorney  for  Plaintiff. 
Approved  and  allowed,  August  31,  1920. 

WM.  H.  SAWTELLE, 

Judge.     (21) 

[Indorsements]:  In  the  District  Court  of  the 
United  States,  for  the  District  of  Arizona.  Mike 
Koso,  Plaintiff,  vs.  United  Verde  Extension  Min- 
ing Company,  a  Corporation,  Defendant.  Bill  of 
Exceptions.     Copy  reed,  this  3  day  of  July,  A.  D. 
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1920,  Struckmeyer  &  Westervelt.  Filed  July  6, 
1920.  C.  R.  McFall,  Clerk.  By  Clyde  C.  Downing, 
Deputy  Clerk.     [53] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 
vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error. 

And  now  comes  the  United  Verde  Extension  Min- 
ing Company,  defendant  in  the  above-entitled  action, 
and  says:  That  on  March  25,  1920,  a  jury  duly  im- 
paneled in  the  above  cause  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  $7,500.00,  and  judgment 
was  entered  accordingly  in  favor  of  the  plaintiff; 
that  in  the  proceedings,  instructions  and  judgment 
had  in  this  cause,  certain  errors  were  committed  to 
the  prejudice  of  the  defendant,  all  of  which  will  in 
more  detail  appear  from  the  assignment  of  errors, 
which  is  filed  with  this  petition. 

WHEREFORE,  this  defendant  prays  that  a  writ 
of  error  may  issue  in  its  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  correction  of  errors  so  complained  of,  and 
that  a  transcription  of  the  records  of  the  proceed- 
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ings  and  the  papers  in  this  case  duly  authenticated 
may  be  transmitted  to  the  said  Circuit  Court  of 
Appeals. 

FAVOUR  &  CORNICK, 
Attorneys  for  Defendant. 
Dated  Aug.  26,  1920. 

[Endorsement] :  Petition  for  Writ  of  Error. 
Filed  Aug.  28,  1920.  C.  R.  McPall,  Clerk.  By 
Clyde  C.  Downing,  Deputy  Clerk. 

Service  of  copy  admitted  this  26th  day  of  August, 
1920. 

F.  C.  STRUCKMEYER, 

R.    B.    WESTERVELT, 

Attorneys  for  Plaintiff.     [54] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45   (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 
vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Assignment  of  Errors. 

Comes  now  defendant.  United  Verde  Extension 
Mining  Company,  and  files  herewith  its  following 
assignment  of  errors  in  connection  with  and  as  a 
part  of  its  petition  for  a  writ  of  error  filed  herein, 
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which  it  avers  were  eommitted  by  the  Court  in  the 
proceedings  in  this  cause,  or  otherwise  committed 
in  said  proceedings,  before  and  after  the  rendition 
of  the  judgment  appearing  in  the  records  herein, 
and  upon  which  assignment  of  errors  defendant  re- 
lied in  the  prosecution  of  the  writ  of  error  in  the 
above-entitled  cause  from  the  said  judgment  herein 
entered. 

I. 

The  Court  erred  to  the  prejudice  of  the  defend- 
ant in  overruling  and  denying  defendant's  motion 
that  plaintiff  be  required  to  give  security  for  costs, 
for  the  reason  that  the  defendant  had  complied 
with  all  the  requirements  of  the  law  of  Arizona 
and  under  said  laws  the  granting  of  the  motion  was 
mandatory,  and  there  is  no  other  or  contrary  rule 
of  the  United  States  District  Court  for  the  District 
of  Arizona. 

II. 

The  Court  erred  to  the  prejudice  of  the  defend- 
ant in  permitting  the  plaintiff  to  elect  to  proceed 
under  the  Employers'  Liability  Law  of  Arizona 
and  in  failing  to  sustain  the  defendant's  [55] 
demurrer  to  the  complaint,  which  joined  an  action 
ex  contractu  and  an  action  ex  delicto;  for  the  rea- 
son that  the  said  complaint  attempted  to  state  two 
causes  of  action  inconsistent  with  each  other  and 
joined  two  alleged  causes  of  action  prohibited  to 
be  joined  by  the  laws  of  Arizona. 

III. 

Prejudicial  and  reversible  error  to  the  prejudice 
of  the  defendant  occurred  and  was  committed  when 
the  attorney  for  the  plaintiff  offered  (page  4,  Bill 
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of  Exceptions)  as  evidence  certain  alleged  X-ray 
plates  under  circumstances  raising  the  evident  pur- 
port without  proof,  that  said  photographs  were  of 
plaintiff  and  showed  plaintiff's  condition,  but  which 
were  not  taken  by  and  had  not  been  developed  by  the 
plaintiff's  expert  witness  or  any  other  witness;  for 
the  reason  that  the  attempt  to  introduce  and  offer 
was  wholly  unwarranted  and  the  objection  sustained 
by  the  Court  which  was  necessary  to  the  said  totally 
unauthenicated  and  inadmissible  evidence,  because 
to  fail  to  make  objection  would  have  been  inexcus- 
able, inevitably  and  manifestly  raised  in  the  minds 
of  the  jury  the  conclusion  that  the  defendant  sought 
to  keep  the  said  plates  out,  because  they  were  photo- 
graphs of  plaintiff's  alleged  injuries  and  would  re- 
veal conditions  damaging  to  the  defendant;  and  the 
Court  erred  in  refusing  a  new  trial  on  account  of  this 
conduct  of  the  attorney  for  the  plaintiff  prejudicial 
to  defendant,  if  for  no  other  reason. 

IV. 
Prejudicial  and  reversible  error  to  the  prejudice 
of  the  defendant  was  committed  when  the  attorney 
for  the  plaintiff  added  the  following  comment  (page 
4,  Bill  of  Exceptions),  ^'That  is,  provided  there  was 
anything  to  testify  about,"  to  the  following  quoted 
answer  of  plaintiff's  expert  witness  in  [56]  re- 
sponse to  a  question  why  the  physical  examination 
of  the  plaintiff  had  been  made  a  few  days  prior  to 
the  trial:  '^I  presume  that  my  examination  was 
made  to  determine  his  condition  for  the  purpose  of 
testifying  in  this  case";  for  the  reason  that  said 
comment  conveyed  to  the  minds  of  the  jury  without 
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evidence  to  support,  that  the  physican  had  found  a 
very  bad  condition,  else  he  would  not  have  been 
called  to  testify ;  and  the  Court  erred  in  denying  de- 
fendant's  motion  for  a  new  trial  on  account  of  this 
aforesaid  reversible  error  and  conduct  on  the  part  of 
the  attorney  for  the  plaintif,  if  for  no  other  reason. 

V. 

The  'Court  erred  to  the  prejudice  of  the  defendant 
in  admitting  (pages  5  and  6,  Bill  of  Exceptions)  as 
evidence  the  American  Mortality  Tables  offered  by 
the  plaintiff ;  for  the  reason  that  no  evidence  was  in- 
troduced in  regard  to  the  habits,  conditions  of  living 
and  social  surroundings  of  the  plaintiff. 

VI. 

The  Court  erred  to  the  prejudice  of  the  defendant 
in  admitting  (pages  5  and  6,  Bill  of  Exceptions)  as 
evidence  the  American  Mortality  Tables  offered  by 
the  plaintiff;  for  the  reason  that  no  evidence  was 
introduced  to  show  that  the  plaintiff  had  suffered 
any  permanent  injury  as  a  result  of  the  alleged 
accident. 

VII. 

The  Court  erred  to  the  prejudice  of  the  defendant 
in  admitting  (pages  5  and  6,  Bill  of  Exceptions)  as 
evidence  the  American  Mortality  Tables  offered  by 
the  plaintiff;  for  the  reason  that  the  said  Tables 
based  upon  figures  or  statistics  to  show  the  expec- 
tancy of  life  of  the  average  man  [57]  or  selected 
risks,  were  not  shown  to  be  applicable  to  the  ex- 
pectancy of  life  or  of  work  of  plaintiff  who  was  en- 
gaged in  a  hazardous  occupation. 
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VIII. 

The  Court  erred  to  the  prejudice  of  the  defendant 
ill  admitting  (pages  5  and  6,  Bill  of  Exceptions)  as 
evidence  the  American  Mortality  Tables  offered  by 
the  plaintiff;  for  the  reason  that  no  evidence  was 
introduced  or  instructions  given  to  the  jury  to  enable 
s,t!tid  jury  to  intelligently,  or  in  any  way,  understand 
the  necessary  modifications  that  should  be  taken  into 
consideration  or  to  inform  them  that  thev  could  dis- 
regard  the  said  Tables  entirely,  even  in  cases  where 
a  permanent  injury  had  been  proved  or  there  was 
evidence  of  such  permanent  injury. 

IX. 

The  Court  erred  to  the  prejudice  of  the  defendant 
in  denying  the  motion  of  the  defendant  (page  11, 
Bill  of  Exceptions),  that  the  jury  be  directed  to 
return  a  verdict  for  the  defendant,  said  motion  hav- 
ing been  made  after  all  testimony  was  in  and  the  de- 
fendant having  excepted  to  the  denial  of  its  motion ; 
for  the  reason  that  no  evidence  was  introduced  on 
behalf  of  the  plaintiff,  or  otherwise,  to  show  or  tend 
to  show  that  the  plaintiff  was  not  negligent  and  that 
the  alleged  accident  was  not  occasioned  by  the  neg- 
ligence or  the  wilful  intent  and  purpose  of,  or  vio- 
lation of  warnings  and  instructions  b}^,  the  said 
plaintiff, 

X. 

The  Court  erred  to  the  prejudice  of  the  defendant 
in  instructing  the  jury  as  follows,  over  objection  and 
exception  of  defendant  (pp.  19  and  20,  Bill  of  Ex- 
ceptions), that  the  American  Mortality  Tables 
might  be  considered:     [58] 
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''The  testimony  in  this  case  shows  that  the 
plaintiff  is  now  forty-two  years  of  age,  and 
testimony  has  been  received  for  the  purpose  of 
showing,  or  tending  to  show  that  the  probable 
duration  of  life  of  a  person  forty-two  years  is 
26.72  years.  .  .  .  Now,  this  testimony  as  to 
the  plaintiff's  age  and  his  expectancy  is  based 
upon  the  American  Mortality  Tables  which  are 
framed  upon  the  basis  of  the  average  duration 
of  the  lives  of  a  great  number  of  persons  and 
it  has  been  held  that  the  rate  to  be  derived  from 
such  tables  may  not  be  the  absolute  guide  of  the 
judgment  and  consciousness  of  the  jury  in  a 
case  of  this  character.  They  may  be,  however, 
considered  by  the  jury  in  connection  with  all 
other  evidence  in  the  case," 
for  the  reason  that  there  was  no  evidence  of  per- 
manency of  the  alleged  injury  of  plaintiff  and  the 
said  tables  were  inadmissible  as  evidence. 

XI. 
The  Court  erred  to  the  prejudice  of  the  defendant 
in  instructions  concerning  Mortality  Tables  in  fail- 
ing to  charge  that  the  said  tables  might  be  totaly 
disregarded;  for  the  reason  that  the  defendant  ob- 
jected and  expected  to  (p.  20,  Bill  of  Exceptions) 
the  charge  permitting  consideration  of  mortality 
tables,  and  such  instruction  that  the  Tables  may  be 
totally  disregarded,  is  requisite  as  a  necessary  modifi- 
cation or  qualification,  even  in  cases  where  mortality 
tables  are  considered  to  be  admissible. 

The  Court  erred  to  the  prejudice  of  the  defendant 
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in  instructing  the  jury  as  follows  (page  17,  Bill  of 
Exceptions)  in  reference  to  permanent  injury: 

^^And  these  Mortality  Tables  were  admitted 
in  evidence  in  this  case  in  order  to  enable  you 
to  determine  the  probable  duration  of  the  plain- 
tiff's life.  It  is  stated  that  in  action  for  per- 
sonal injury,  if  the  injury  is  of  a  permanent 
character,  in  estimating  the  damages  the  expec- 
tancy of  life  of  a  person  injured  is  an  essential 
element  and  to  show  such  expectancy,  standard 
Mortality  Tables  are  admissible  in  evidence." 

[59] 

for  the  reason  that,  while  the  statement  may  or  may 
not  be  correct  as  a  general  statement  of  law,  it  pre- 
sumes and  gives  the  manifest  and  inevitable  in- 
ference, that  the  injury  in  this  case  was  permanent, 
else  these  tables  would  not  have  been  admitted. 

XIII. 
The  Court  erred  to  the  prejudice  of  defendant  in 
giving  the  following  instructions: 

''If  you  find  for  the  defendant,  you  should 
award  a  fair  and  reasonable  compensation 
taking  into  consideration  what  the  plaintiff's  in- 
come was,  what  it  would  probably  have  been, 
how  long  it  would  have  lasted,  whether  he  would 
have  been  regularly  employed  and  able  to  per- 
form labor;  whether  sickness  might  overtake 
him  and  he  would  thereby  lose  as  a  result  there- 
of and  all  the  contigencies  to  which  he  was  lia- 
ble, that  is  his  earning  capacity  and  then 
award  such  compensation  as  you  think  would 
be  fair  and  just." 
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for  the  reason  that  said  instruction  is  vague  and  for 
the  further  reason  that  it  assumes  a  permanent  in- 
jury and  future  incapacity  of  work  as  well  as  a 
past  incapacity,  and  conveyed  to  the  minds  of  the 
jury  the  specific  idea  that  the  injury  was  permanent 
and  for  the  further  reason  that  the  conmient  of  the 
Judge  in  answer  to  the  exception  taken  by  the  de- 
fendant, ^'Well,  if  you  or  anyone  else  so  understood 
me,  I  desire  to  correct  it  now  because  I  didn't  assume, 
because  I  don't  assume  that  the  plaintiff  has  been 
permanently  injured  or  injured  at  all,  that  is  a  ques- 
tion for  the  jury,"  was  not  made  a  part  of  the  charge 
and  therefore  would  not  qualify  the  instruction,  and 
further  the  said  comment,  if  assumed  to  be  a  quali- 
fication, would  not  cure  the  error,  since  no  with- 
drawal or  qualification  was  made  of  the  instruction 
with  reference  to  Mortality  Tables  and  said  Tables 
were  not  then  excluded  from  evidence,  notwithstand- 
ing the  instruction  of  the  Court  that  standard 
'Mortality  Tables  are  admissible,  [60]  '^ii  the  in- 
jury is  of  a  permanent  character,"  set  forth  in  full 
in  Assignment  XII  hereinabove. 

XIV. 
The  Court  erred  to  the  prejudice  of  defendant  in 
instructing  the  jury  as  follows: 

*^The  fact  that  the  person  injured  or  killed 
was  engaged  in  a  more  hazardous  employment 
than  the  persons  with  reference  to  whom  the 
tables  were  made  up,  that  is,  the  average  man, 
is  a  circumstance — the  average  man  of  good 
health — is  a  circumstance  to  be  taken  into  con- 
sideration by  the  jury  as  tending  to  show  that  his 


68     United  Verde  Extension  Mining  Company 

expectancy  of  life,  that  is  a  man  engaged  in 

hazardous  occupations  was  less  than  the  tables 

would  indicate  to  one  of  his  age,  but  the  tables 

are  none  the  less  admissible  on  that  account," 

for  the  reason  that  the  Mortality  Tables  are  based 

upon  average  men  of  good  health  and  do  not  apply  to 

specific    instances    of    hazardous    occupations,    and 

therefore  not  to  this  case. 

XV. 
Because  the  evidence  at  the  trial  was  insufficient 
to  justify  the  verdict,  for  the  reason  that  there  was 
no  evidence  introduced  proving  or  tending  to  prove 
directly  or  by  inference  that  the  injury  sustained 
by  plaintiff  was  not  caused  by  his  own  negligence  or 
willful  conduct,  or  violation  of  instructions  and 
warning. 

XVI. 
Because  the  verdict  and  judgment  entered  thereon 
is  against  the  law  and  unsupported  by  the  evidence ; 
for  the  reason  that  the  verdict  is  excessive. 

XVII. 

The  Court  erred  in  denying  the  motion  of  defend- 
ant for  a  new  trial  by  reason  of  the  matters  and 
things  all  and  singular,  set  out  in  the  foregoing  as- 
signment of  errors,  and  contained  in  the  motion  for 
a  new  trial,  all  of  which  appear  in  the  records  of 
this  cause,  and  especially  because  [61]  excessive 
damages  appear  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice. 

WHEREFORE,    the   defendant   prays   that   for 
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said  manifest   errors,   the   judgment  of  the   Court 
should  be  reversed. 

FAVOUR  &  CORNICK, 
Attorneys  for  Defendant. 
Dated,  August  26,  1920. 

[Endorsements]  :  In  the  District  Court  of  the 
United  States  for  the  District  of  Arizona.  Mike 
Koso,  Plaintiff,  vs.  United  Verde  Extension  Mining 
Company,  a  Corporation,  Defendant.  Assignment 
of  Errors.  Service  of  copy  admitted  this  26th  day 
of  August,  1920.  F.  C.  Struckmeyer,  R.  B.  Wester- 
velt.  Attorneys  for  Plaintiff.  Filed  Aug.  28,  1920,  C. 
R.  McFall,  Clerk.  By  Clyde  C.  Downing,  Deputy 
Clerk.     [62] 


Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
l^hat  we,  United  Verde  Extension  Mining  Company, 
a  corporation,  as  principal,  and  Hartford  Accident 
and  Indemnity  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Connec- 
ticut and  authorized  to  transact  surety  business  in 
the  state  of  Arizona,  as  sureties,  are  held  and  firml,y 
bound  unto  Mike  Koso,  defendant  in  error,  in  the 
full  sum  of  Eight  Thousand  Five  Hundred  Dollars 
($8,500.00),  the  same  being  the  amount  of  the  bond 
fixed  by  the  District  'Court  of  the  United  States,  for 
the  District  of  Arizona,  by  order  duly  entered  on  the 
records  of  said  court  on  the  6th  day  of  July,  1920,  to 
be  paid  to  the  said  defendant  in  error,  his  legal 
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representative,  executor,  administrator  or  successor, 
to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  and  our  and  each  of  our  successors, 
heirs,  executors,  administrators  and  legal  representa- 
tives, jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  3d  day  of 
August  A.  D.  1920. 

WHEREAS,  on  the  25th  day  of  March,  A.  D.  1920, 
at  the  District  Court  of  the  United  States,  for  the 
District  of  Arizona,  in  a  suit  pending  in  said  court, 
between  Mike  Koso,  plaintiff,  and  United  Verde 
Extension  Mining  Company,  defendant,  a  judgment 
was  rendered  in  favor  of  plaintiff  and  against  the 
said  defendant,  for  the  sum  of  Seven  Thousand  Five 
Hundred  Dollars  ($7,500.00),  together  with  the  sum 
of  Forty-five  and  70/100  Dollars  ($45.70),  costs  of  ac- 
tion, and  the  said  defendant  has  obtained  a  writ  of 
error  to  reverse  said  judgment  in  the  aforesaid  ac- 
tion, and  filed  a  copy  thereof  in  the  clerk's  office  of 
said  Court,  and  a  citation  directed  to  the  said  Mike 
Koso,  [63]  plaintiff,  citing  and  admonishing  him 
to  be  and  appear  at  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  hold  en  at  San 
Francisco,  State  of  California. 

NOW,  THEREFORE,  the  condition  of  the  obliga- 
tion is  such  that  if  the  said  United  Verde  Extension 
Mining  Company  shall  prosecute  said  writ  of  error 
to  effect,  and  answer  all  judgments  and  costs  if  it 
fail  to  make  said  plea  good,  then  the  above  obli- 
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gation  to  be  void,  else  to  remain  in  full  force  and 
effect. 

UNITED  VERDE  EXTENSION  MINING 
COMPANY, 

By  (Signed)  L.  A.  KEHR, 

Principal, 
[Seal]  Attest:    (Sgd.)     C.  P.  SANDS, 

Secty. 
HARTFORD    ACCIDENT    AND    INDEM- 
NITY COMPANY, 
By  (Signed)    JOSEPH  H.  MORGAN, 

Attorney  in  Fact, 
Attest:      (Signed)     F.  G.  BROWN,     [Seal] 

Attorney  in  Fact, 
Sureties. 
State  of  Arizona, 
County  of  Yavapai, — ss. 

On  the  day  of  ,  1920^  personally 

appeared  before  me and  ,  re- 
spectively, known  to  me  to  be  the  persons  de- 
scribed in  and  who  duly  executed  the  foregoing  in- 
strument as  parties  thereto  and  respectively  ac- 
knowledged, each  for  himself,  that  they  executed 
the  same  as  their  free  act  and  deed,  for  the  pur- 
poses therein  stated. 

And  the  said  and  ,   being  by 

me  duly  sworn,  says,  each  for  himself  and  not  one 
for  the  other,  that  he  is  a  resident  [64]  and 
householder  of  the  said  County  of  Yavapai,  and 
that  he  is  worth  the  sum  of  Eight  Thousand  Five 
Hundred   Dollars    ($8,500.00)    over   and   above  his 
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just  debts  and  legal  liabilities  and  property  exempt 
from  execution. 


Subscribed  and  sworn  to  before  me  this dav 

of ,  A.  D.  1920. 


Notary  Public. 

My  commission  expires  . 

The    within    bond  is  approved  both  as  to  suffi- 
ciency and  form,  this  31  day  of  August,  1920. 

WM.  H.  SAWTELLE, 

Judge. 

[Endorsements]  :  United  Verde  Extension  Min- 
ing Company,  a  Corporation,  Principal,  and  Hart- 
ford Accident  and  Indemnity  Company,  a  Corpo- 
ration organized  and  existing  under  the  laws  of  the 
State  of  Connecticut  and  authorized  to  transact 
surety  business  in  the  State  of  Arizona,  Sureties. 
Bond.  Service  of  copy  of  bond  admitted  this  26th 
day  of  August,  1920.  R.  B.  Westervelt,  F.  C. 
Struckmeyer.  Filed  August  31,  1920.  C.  R.  Mc- 
FaU,  Clerk.  By  Clyde  C.  Downing,  Deputy  Clerk. 
[65] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PEESCOTT). 

MIKE  KOSO, 

Plaintiff, 
vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Order  Approving  Bill  of  Exceptions. 

The  defendant,  having  served  a  copy  of  its  pro- 
posed bill  of  exceptions  upon  the  plaintiff,  the  said 
bill  of  exceptions  having  been  duly  filed  and  the 
counsel  for  the  plaintiff  not  having  made  any  sug- 
gestions or  correction  thereof,  it  is  hereby  certified 
that  the  said  bill  of  exceptions  is  a  full,  complete 
and  correct  abstract  of  all  the  testimony  introduced 
by  the  parties  on  the  hearing  of  the  cause,  and  con- 
stitutes all  the  testimony  therein  and  contains  the 
instructions  of  the  Court  and  the  exceptions  to  said 
instructions  and  correctly  states  the  exceptions  to 
the  offering  of  introduction  of  and  admitting  of 
evidence  and  to  rulings  of  Court  as  are  therein  set 
forth,  and  it  is 

ORDERED,  that  the  said  bill  of  exceptions  and 
it  hereby  is  approved,  settled  and  allowed  this  31st 
day  of  August,  1920. 

WM.  H.  SAWTELLE, 

Judge. 
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[Endorsements]:  Service  of  copy  admitted  this 
26th  day  of  August,  1920.  F.  C.  Struckmeyer, 
R.  B.  Westervelt,  Attorneys  for  Plaintiff.  Piled 
Aug.  31,  1920.  C.  R.  McPall,  Clerk.  By  Clyde  C. 
Downing,  Deputy  Clerk.     [66] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  ESXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Order  Allowing  Writ  of  Error. 

This  matter  coming  on  this  day  regularly  to  be 
heard  upon  application  of  the  defendant,  by  its 
attorneys,  for  the  allowance  of  a  writ  of  error,  upon 
its  petition  presented  to  the  Court  praying  for  the 
allowance  of  a  writ  of  error  on  the  assignment  of 
errors  intended  to  be  urged  by  it  and  praying  also 
that  a  transcription  of  the  record  and  proceedings 
and  papers  from  which  the  judgment  was  entered, 
duly  authenticated,  may  be  transmitted  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  as  may  be  proper  in  the 
premises. 
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On  consideration  thereof,  the  Court  does  allow 
Writ  of  Error,  the  plaintiff  having  given  bond 
regularly  approved  and  filed  in  the  sum  of 
$8,500.00. 

WM.  H.  SAWTELLE, 

Judge. 
Dated,  August  31,  1920. 

[Endorsements] :  Service  of^  copy  admitted  this 
26th  day  of  August,  1920.  F.  C.  Struckmeyer, 
E.  B.  Westervelt,  Attorneys  for  Plaintiff.  Filed 
Aug.  31,  1920.  C.  R.  McFall,  Clerk.  By  Clyde  C. 
Downing,  Deputy  Clerk.     [67] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Writ  of  Error.  (Copy) 

The  President  of  the  United  States  to  the  Honor- 
able Judge  of  the  United  iStates  District  Court 
for  the  District  of  Arizona,  GREETING: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which 
is  in  the  aforesaid  District  Court  before  you,  be- 
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tween  Mike  Koso,  plaintiff,  and  the  United  Verde 
Extension  Mining  Company,  a  corporation,  defend- 
ant, a  manifest  error  has  happened  to  the  great 
damage  of  the  said  defendant,  as  by  its  complaint 
and  assignment  of  errors  appears,  we  being  willing 
that  error,  if  any  there  has  been  shall  be  duly  cor- 
rected and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you 
if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,  with  the  things  concerning 
the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  San  Francisco, 
California,  in  said  Circuit  within  thirty  (30)  days 
of  the  date  of  this  writ,  in  said  Circuit  Court  of 
Appeals,  to  be  then  and  there  held,  that  the  rec- 
ords [68]  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that 
error  what  of  right  and  according  to  the  law  and 
customs  of  the  United  States  shall  be  done. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  31st  day  of  August,  1920, 
and  of  the  Independence  of  the  United  States  the 
one  hundred  and  forty-fourth. 

[Seal]  C.  E.  McPALL, 

Clerk. 
By  Clyde  C.  Downing, 

Deputy. 
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Allowed  Aug.  31,  1920. 

WM.  H.  SAWTELLE, 

Judge. 

[Endorsements] :  In  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Arizona. 
Mike  Koso,  Plaintiff,  vs.  United  Verde  Extension 
Mining  Company,  a  Corporation.     Writ  of  Error. 

Copy  served  this day  of  August,  26,  1920,  and 

accepted.  F.  C.  Struckmeyer,  E.  B.  Westervelt, 
Attorneys  for  Plaintiff.  Piled  Aug.  31,  1920.  C.  R. 
McPall,  Clerk.  By  Clyde  C.  Downing,  Deputy 
Clerk.     [69] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PEESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VEEDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Citation  on  Writ  of  Error.  (Copy). 
The  President  of  the  United  States  to  Mike  Koso 
and  to  F.  C.  iStruckmeyer,  W.  L.  Barnum  and 
E.  B.  Westervelt,   Your  Attorneys,   GEEET- 
ING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  session  of  the  United  States  Circuit 
Court   of   Appeals   for   the   Ninth    Circuit,    to    be 
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holden  at  the  city  of  San  Francisco,  California,  in 
said  Circuit,  within  thirty  (30)  days  from  the  date 
hereof,  pursuant  to  the  writ  of  error  filed  in  the 
clerk's  office  of  the  District  Court  of  the  United 
States  for  the  District  of  Arizona,  wherein  the 
United  Verde  Extension  Mining  Company  is  plain- 
tiff in  error  and  you  are  defendant  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  in 
said  writ  of  error  mentioned  should  not  be  cor- 
rected and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court, 
this  31  day  of  August,  1920,  and  of  the  Inde- 
pendence of  the  United  States  the  one  hundred  and 
forty-fourth. 

WM.  H.  SAWTELLE, 
United  States  District  Judge   for  the  District  of 
Arizona.     [70] 

UNITED  STATES  MARSHAL'S  RETURN. 

I  received  the  within  writ  at  Phoenix,  Az.,  Sept. 
2,  1920,  and  executed  the  same  Sep.  2,  1920,  at 
Phoenix,  Az.,  by  delivering  a  true  copy  to  P.  C. 
Struckmeyer,  personally. 

J.  P.  DILLON, 

U.  S.  Marshal. 
By  C.  V.  Culp, 

Deputy. 
Filed  Sept.  2,  1920.     C.  R.  McFall,  Clerk.     By 
Clyde  C.  Downing,  Deputy  Clerk. 

[Endorsements]:  In  the  District  Court  of  the 
United  States  for  the  District  of  Arizona.     Mike 
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Koso,  Plaintiff,  vs.  United  Verde  Extension  Mining 
Company,  a  Corporation,  Defendant.  Citation. 
Service  of  copy  admitted  this  26th  day  of  August, 
1920.  F.  C.  Struckmeyer,  R.  B.  Westervelt,  At- 
torneys for  Plaintiff.  Filed  Aug.  31,  1920.  C.  R. 
Mc^Fall,  Clerk.  By  Clyde  C.  Downing,  Deputy 
Clerk.     [71] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  the  United  States  District  Court 

for  the  District  of  Arizona: 
You  will  please  prepare  a  transcript  of  the  com- 
plete record  in  the  above-entitled  cause  to  be  filed 
in  the  office  of  the  clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
under  the  writ  of  error  to  be  perfected  to  said 
Court  in  said  cause  and  include  in  said  transcript 
the  following  proceedings,  pleadings,  papers,  rec- 
ords and  files,  to  wit: 

Judgment-roll. 

Notice  of  Motion  for  Security  of  Costs, 
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Motion  and  Affidavit  for  Security  for  Costs. 
Order  Overruling  Defendant's  Demurrer. 
Transcript  of  all  Minute  Entries. 
Motion  for  New  Trial. 

Order  Extending  Time  to  Pile  Bill  of  Excep- 
tions. 
Bill  of  Exceptions. 

Acknowledgment  of  Service  of  Bill  of  Excep- 
tions. 

Stipulations    that    Orders    may    be    Made    in 
California. 

Order  Allowing  Bill  of  Exceptions. 

Petition  for  Writ  of  Error. 

Assignment  of  Errors. 

Order  Allowing  Writ. 

Order  Pixing  Bond. 

Bond  on  Writ  of  Error. 

Writ  of  Error. 

Citation. 

Praecipe  for  Transcript, 
and  all  other  records,  entries,  pleadings,  proceed- 
ings, papers  and  files  necessary  and  proper  to  make 
a  complete  record  upon  said  writ  of  error  in  said 
cause. 

Said  transcript  to  be  prepared  as  required  by  the 
law  and  the  rules  of  this  Court  and  the  rules  of  the 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

PAVOUR  &  CORNICK, 
Attorneys  for  Defendant. 

[Endorsement]  :  Praecipe.  Service  of  copy  ad- 
mitted the  27th  day  of  August,  1920.    P.  C.  Struck- 
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meyer,  R.  B.  Westervelt,  Attorneys  for  Plaintiff. 
Filed  Aug.  28,  1920.  C.  R.  McFall,  Clerk.  By 
Clyde  C.  Downing,  Deputy  Clerk.     [72] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

L.-45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Order  Enlarging  Time  to  and  Including  November 
1,  1920,  to  File  Record  and  Docket  Cause. 

On  consideration  of  the  application  of  C.  R. 
McFall,  Clerk  of  the  United  States  District  Court 
for  the  District  of  Arizona,  and  good  cause  appear- 
ing therefor, — 

It  is  ORDERED  that  the  time  within  which  the 
original  certified  transcript  of  the  record  in  the 
above-entitled  cause  may  be  filed  and  within  which 
the  cause  may  be  docketed  with  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  at  San  Francisco,  California,  be,  and 
the  same  is  extended  and  enlarged  to  and  including 
the  1st  day  of  November,  1920. 
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Dated  at  Tucson,  Arizona,  this  28th  day  of  Sep- 
tember, 1920. 

WM.  H.  SAWTELLE, 
Judge  of  the  United  States  Dist.  Court  for  the  Dist. 
of  Arizona. 
[Endorsements]  :  Filed  September  28,   1920.     C. 
R.  McFall,  Clerk.     [73] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 

MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 

United  States  of  America, 
District  of  Arizona, — ss. 

I,  C.  R.  McFall,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords, papers  and  files  of  the  said  United  States 
District  Court  for  the  District  of  Arizona,  includ- 
ing the  records,  papers  and  files  in  the  case  of  Mike 
Koso,  Plaintiff,  vs.  the  United  Verde  Extension 
Mining  Company,  a  Corporation,  Defendant,  said 
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case  being  No.  45-Prescott,  on  the  docket  of  said 
court. 

I  further  certify  that  the  attached  transcript 
contains  a  full,  true  and  correct  transcript  of  the 
proceedings  in  said  case  and  of  all  papers  filed 
therein  together  with  the  endorsements  of  filing 
thereon,  as  set  forth  in  the  praecipe  filed  in  said 
case  and  made  a  part  of  the  transcript  attached 
hereto,  as  the  same  appears  from  the  originals  of 
record  and  on  file  in  my  office  as  such  clerk  in  the 
city  of  Phoenix,  State  and  District,  aforesaid. 

I  further  certify  that  the  original  writ  of  error 
and  citation  on  writ  of  error  are  incorporated  in 
said  transcript  of  record. 

I  further  certify  that  the  cost  of  preparing 
and  [74]  certifying  to  said  record  amounts  to 
the  sum  of  Twenty-one  and  50/100  Dollars,  and 
that  same  has  been  paid  in  full  by  the  plaintiff  in 
error.  United  Verde  Extension  Mining  Company, 
a  corporation. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  at  Phoenix, 
in  said  District,  this  30th  day  of  September,  1920, 
and  of  the  Independence  of  the  United  States  of 
America  the  one  hundred  and  iovtj-fifth. 

[Seal]  C.  R.  McFALL, 

Clerk    United    States    District    Court,    District    of 
Arizona.     [75] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 
MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Writ  of  Error.  (Original) 

The  President  of  the  United  States  to  the  Honor- 
able Judge  of  the  United  States  District  Court 
for  the  District  of  Arizona,  OREETING: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which 
is  in  the  aforesaid  District  Court  before  you,  be- 
tween Mike  Koso,  plaintiff,  and  the  United  Verde 
Extension  Mining  Company,  a  corporation,  defend- 
ant,   a   manifest  error  has  happened  to  the  great 
damage  of  the  said  defendant,  as  by  its  complaint 
and  assignment  of  errors  appears,  we  being  willing 
that   error,   if   any   there   has   been   shall   be   duly 
corrected  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you 
if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,  with  the  things  concerning 
the  same,  to  the  United   States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this 
"Writ,  so  that  you  have  the  same  at  San  Francisco, 
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California,  in  said  Circuit  within  thirty  (30)  days 
of  the  date  of  this  Writ,  in  said  Circuit  Court  of 
Appeals,  to  be  then  and  there  held,  that  the  rec- 
ords [76]  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that 
error  what  of  right  and  according  to  the  law  and 
customs  of  the  United  States  shall  be  done. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  31st  day  of  August,  1920, 
and  of  the  Independence  of  the  United  States  the 
one  hundred  and  forty-fourth. 

[Seal]  C.  R.  McFALL, 

Clerk. 
By  Clyde  C.  Downing, 

Deputy. 
Allowed  Aug.  31,  1920. 

WM.  H.  SAWTELLE, 

Judge.     [77] 

[Endorsed]  :  In  the  District  Court  of  the  United 
States  in  and  for  the  District  of  Arizona.  Mike 
Koso,  Plaintiff,  vs.  United  Verde  Extension  Mining 
Company,  a  Corporation.     Writ  of  Error.     Copy 

served  this day  of  August,  1920,  and  accepted. 

F.  C.  Struckmeyer,  R.  B.  Westervelt,  Attorneys  for 
Plaintiff. 

Filed  Aug.  31,  1920.  C.  R.  McFall,  Clerk.  By 
Clyde  C.  Downing,  Deputy  Clerk.     [78] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  45  (PRESCOTT). 
MIKE  KOSO, 

Plaintiff, 

vs. 

UNITED  VEEDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Defendant. 

Citation  on  Writ  of  Error.  (Original). 
The  President  of  the  United  States  to  Mike  Koso, 
and  to  P.  C.  Struckmeyer,  W.  L.  Barnum  and 
R.   B.   Westervelt,   Your  Attorneys,   OREET- 
ING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  session  of  the  United  States  Circuit 
Court   of   Appeals   for   the   Ninth    Circuit,    to   be 
holden  at  the  city  of  San  Francisco,  California,  in 
said  Circuit,  within  thirty  (30)  days  from  the  date 
hereof,  pursuant  to  the  writ  of  error  filed  in  the 
clerk's  office  of  the  District  Court  of  the  United 
States   for   the   District  of  Arizona,    wherein   the 
United  Verde  Extension  Mining  Company  is  plain- 
tiff in  error  and  you  are  defendant    in    error,    to 
show  cause,  if  any  there  be,  why  the  judgment  in 
said  writ  of  error  mentioned,  should  not  be  cor- 
rected and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 
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WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Siipreme  Court,  this 
21  day  of  August,  1920,  and  of  the  Independence 
of  the  United  States  the  one  hundred  and  forty- 
fourth. 

WM.  H.  SAWTELLE, 

United  States  District  Judge  for  the  District  of 
Arizona. 

UNITED   STATES   MARSHAL'S  RETURN. 
I  received  the  within  writ  at  Phoeniz,  Az.,  Sept. 
2,   1920,  and  executed  the  same   Sep.   2,   1920,   at 
Phoeniz,  Az.,  by  delivering  a  true  copy    to    F.    C. 
Struckmeyer  personally. 

J.  P.  DILLON, 

U.  S.  Marshal. 
By  C.  V.  Culp, 
Deputy. 
Filed  Sept.  2,  1920.     C.  R.  McFall,  Clerk.     By 
Clyde  C.  Downing,  Deputy  Clerk.     [79] 

[Endorsed]  :  In  the  District  Court  of  the  United 
States  in  and  for  the  District  of  Arizona.  Mike 
Koso,  Plaintiff,  vs.  United  Verde  Extension  Mining 
Company,  a  Corporation,  Defendant.  Citation. 
Service  of  copy  admitted  this  26  day  of  August, 
1920.  F.  C.  Struckmeyer,  R.  B.  Westervelt,  At- 
torneys for  Plaintiff. 

Filed  Aug.  31,  1920.     C.  R.  McFall,  Clerk.     By 
Clyde  C.  Downing,  Deputy  Clerk.     [80] 
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[Endo-rsed] :  No.  3580.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
Verde  Extension  Mining  Company,  a  Corporation, 
Plaintiff  in  Error,  vs.  Mike  Koso,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
District  of  Arizona. 
Filed  October  2,  1920. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


UNITED  VERDE  EXTENSION  MINING  COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 


vs. 
MIKE  KOSO, 


Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  District  of  Arizona. 

FAVOUR  &  CORNICK,  of  Prescott,  Arizona, 
Attorneys  for  Plaintiff  in  Error. 


Filed  this day  of ,  1921. 

Clerk  U.  S.  Circuit  Court  of  Appeals. 

Service  of  copy  of  within  Brief  is  acknowledged 
this day  of  January,  1921. 

Attorneys  for  Defendant  in  Error. 

c  1  L  E  D 

Courier— Prescott,  Ariz,  |         I     fci"    ■•     ^^ 
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No.   3580 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


UNITED  VERDE  EXTENSION  \ 
MINING  CO.,  a  Corporation,  1 

Plaintiff  in  Error,         ' 

vs. 

MIKE  KOSO, 

Defendant  in  Error. 

BRIEF  FOR  PLANTIFF  IN  ERROR 


Note:    The  Transcript  of  Record  will  be  referred 
to  herein  as  ^^Tr.,"  giving  page  number. 


STATEMENT  OF  CASE. 

Mike  Koso,  a  citizen  of  Finland,  Russia,  insti- 
tuted this  action  in  the  United  States  District  Court 
of  Arizona,  in  March,  1918,  against  the  United 
Verde  Extension  Mining  Company,  to  recover 
damages  for  injuries  alleged  to  have  been  received 
on  the  first  day  or  night  of  his  employment  in  a 
drift  on  the  1200  level  in  the  mine  of  the  Company 
at  Jerome,  Arizona.  Koso  alleged  that  some  rock 
or  earth  fell  upon  his  back  when  he  was  shoveling 
in  said  drift  where  he  had  been  directed  to  work,  and 
that  it  ^^cut,  bruised,  broke  and  mangled  plaintiff's 
shoulder,  back  and  foot."  The  complaint  set  up 
two  separate  counts;  the  first  count  alleged  that  the 


accident  occurred  in  the  course  of  Ms  employment 
in  a  hazardous  occupation,  and  was  due  to  a  con- 
dition or  conditions  of  the  employment,  and  pur- 
ported to  state  a  cause  of  action  under  the  Emplo}^- 
er's  Liability  Law  of  Arizona,  on  account  of  iniurv 
received  as  a  result  of  an  unavoidable  accident  due 
to  an  inherent  risk  of  a  hazardous  occupation.  (Tr. 
1  to  4).  The  second  count  alleged  that  the  accident 
occurred  because  the  Company  negligently  failed  to 
timber  the  drift,  Avhich  was  negligently  left  in  an 
unsafe  condition,  and  but  for  said  negligence  Koso 
would  not  have  received  the  alleged  injury.  (Tr.  4 
to  6). 

The  plaintiff  in  error,  within  the  time  for  an- 
swering, filed  its  demurrer  to  the  whole  complaint 
on  the  ground  that  the  said  complaint  purported 
to  state  two  causes  of  action,  one  ex  contractu  and 
one  ex  delicto,  united  in  one  cause,  contrary  to  the 
laws  of  Arizona,  and  upon  the  ground  that  the 
said  Employer's  Liabilit}^  Law  was  in  violation  of 
the  Constitution  of  the  United  States.  The  plain- 
tiff in  error  also  filed  its  demurrer  to  each  of  the 
alleged  causes  of  action,  and  filed  its  pleas  in  bar 
thereto.  (Tr.  11).  Thereafter  and  before  any  hear- 
ing or  trial  by  the  Court,  the  plaintiff  in  error  filed 
its  motion,  supported  by  affidavit,  that  the  defend- 
ant in  error  be  required  to  give  security  for  costs, 
which  motion  w^as  overruled  by  the  court.  The 
plaintiff  in  error,  by  its  counsel,  was  present  on 
August  4th,  1919,  at  the  adjourned  term  of  the  said 
court,  prepared  to  proceed  with  the  trial  of  the  case. 


but  neither  the  plaintiff  below  nor  his  counsel  were 
present  or  represented.  Thereafter  at  the  regular 
term  of  the  said  court,  to-wit,  on  March  22nd,  1920, 
the  said  demurrers  were  called  up  by  the  court,  and 
on  motion  of  counsel  for  the  defendant  in  error,  the 
court  ordered  that  the  said  defendant  in  error 
^^ elects  to  proceed  under  the  first  cause  of  action," 
and  that  the  second  cause  of  action  be  dismissed. 
The  demurrer  of  the  plaintiff  in  error  to  the  said 
first  cause  of  action  was  also  ordered  overruled. 
The  plaintiff  in  error  then  and  there  excepted  to 
the  ruling  of  the  court.     (Tr.  18).    . 

The  cause  was  tried  by  a  jury  on  March  25th, 
1920.  (Tr.  19).  At  the  trial,  the  evidence  (Tr.  34 
to  37)  showed  that  the  defendant  in  error,  Koso, 
had  been  employed  by  the  Company,  on  December 
14,  1917,  and  was  working  in  the  first  shift  of  his 
employment,  when  the  alleged  accident  occurred,  on 
the  morning  of  December  15th,  1917.  That  Koso 
had  had  eighteen  years  experience  as  a  miner  prior 
thereto;  that  he  was  working  on  this  shift  with  two 
other  miners,  but  was  alone  at  the  time  the  alleged 
accident  occurred.  Koso  stated  that  he  was  bend- 
ing to  shovel,  about  fifteen  feet  from  the  face  or 
end  of  the  drift,  when  some  rock  fell  on  him  and 
knocked  him  down;  that  after  about  fifteen  minutes 
he  got  up  and  walked  ''against  the  wall"  t^  tie  cage 
station  and  after  about  an  hour  he  wa3  put  in  the 
cage  and  taken  to  the  surface,  and  walked  vith  the 
help  of  another  man  to  the  dry-house  where  he  was 
helped  to  take  off  his  clothing  and  put  on  other 


clothes,  and'  taken  to  the  hospital  where  he  re- 
mained about  two  weeks,  and  then  went  to  Phoenix, 
Arizona,  where  he  had  lived  chiefly  during  the  sub- 
sequent two  years  and  more  prior  to  the  trial;  that 
his  shoulder  blade  and  back  had  '^  changed  sl  little 
better"  and  that  he  had  done  a  'kittle  easy  work 
in  a  cigar  store  or  pool  hall,"  and  ''was  able  to  do 
easy  work  but  not  hard  work." 

The  foreman  who  was  immediately  in  charge  of 
Koso  at  the  time  of  the  accident,  Sampson  Jiles, 
testified  (Tr.  41  to  43)  he  was  not  in  the  employ 
of  the  Company  at  the  time  of  the  trial,  that  he  put 
Koso  to  work  and  instructed  him  to  pick  down  the 
loose  rock  before  shoveling,  that  the  drift,  about 
seven  feet,  ten  inches  high,  was  timbered  with  no 
open  spaces  to  within  three  feet  of  its  end;  that  in 
making  his  rounds,  and  going  in  the  cage  to  the 
1200  level  he  had  seen  Koso  coming  out  alone,  and 
Avhen  Koso  told  him  that  he  had  been  hurt,  the 
witness  had  gone  up  with  him  in  the  cage  and  to 
the  dry-house;  that  Koso  walked  all  the  way  with- 
out assistance  and  had  undressed  himself  and  taken 
a  hot  bath  and  re-dressed  himself;  that  the  witness 
had  examined  Koso's  back  and  found  scratches  on 
liis  shoulder  and  red  marks  on  his  back,  and  had 
called  an  automobile  and  sent  Koso  to  the  hospital 
in  accordance  with  orders  that  all  cases,  even  of 
slight  injury,  should  be  sent  to  the  hospital;  that 
the  witness  afterwards  went  to  the  drift  where  the 
accident  happened  and  found  about  a  bushel  of  fine 


waste  at  the  end  of  the  drift,  containing  no  himps 
as  large  as  his  fist. 

Tile  only  medical  testimony  introduced  by  the 
defendant  in  error  was  that  of  his  medical  witness, 
Dr.  Wylie,  who  stated  that  by  looking  through  a 
fluroscope  he  observed  (Tr.  38)  ^^in  the  first  place 
he  has  an  hernia,  a  beginning  hernia;  a  starting 
hernia  on  the  right  side.  Hernia  is  another  name 
for  rupture.  He  has  lost  about  fifty  per  cent  of 
the  power  of  his  right  hand.  There  has  been  an 
injury  to  the  scapula  or  shoulder-blade.  And  there 
has  been  an  injur^y  to  the  fifth  lumbar  vertebra  on 
the  right  side  that  has  been  repaired  by  nature, 
and  a  bony  ridge  thrown  out  connecting  the  fifth 
lumbar  vertebra  with  the  first  sacral  vertebra.  The 
injury  to  the  scapula,  the  bone  injury,  has  united 
and  there  is  more  bony  tissue  there  at  the  present 
time  than  there  was  before  he  was  injured." 
''Q.  What  did  that  injury  consist  off  ''A.  Frac- 
tures.'' Tliis  was  all  of  the  testimonv  mven  in  re- 
gard  to  the  physical  condition  of  Koso,  as  alleged 
to  have  been  determined  by  a  medical  examination. 
The  quotations  of  Koso,  hereinbefore  set  out,  were 
pertinent  statements  made  by  him  with  respect  to 
his  physical  condition.  It  will  be  observed  that 
there  is  no  allegation  in  the  complaint  that  Koso 
was,  at  that  time,  suffering  from  hernia  or  any  in- 
jury to  either  hand,  or  from  injury  in  the-  said  re- 
gions (Tr.  1  to  6)  and  there  is  no  evidence  whatever 
that  these  alleged  conditions  of  hernia  and  of  par- 
tial loss  of  power  of  the  right  hand  v^ere  due  to  tlie 
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alleged  accident,  and  furtlier,  the  examination  at 
which  the  facts  alleged  were  discovered,  was  remote 
more  than  two  years  from  the  date  of  the  accident, 
on  account  of  which  damages  were  sought  to  be  re- 
covered. The  said  medieval  expert  specifically  states 
that  the  injury  to  the  fifth  lumbar  vertebra  '^las 
been  repaired  by  nature"  and  that  the  bone  injury 
to  the  scapula  has  united.  The  reply  ^ 'fractures'^ 
is  indefinite  as  to  whether  it  was  intended  by  the 
witness  to  refer  to  the  scapula  alone,  or  was  in- 
tended to  infer  that  there  was  a  fracture  of  the 
vertebra.  The  medical  testimony  of  two  physicians 
was  introduced  by  the  plaintiff  in  error,  and  they 
were  asked  hypothetical  questions  as  to  the  results 
that  would  follow  a  fracture  of  the  scapula  and  a 
fracture  of  the  fifth  lumbar  vertebra  (Tr.  44  to  46). 
The  uncontradicted  testimony  was  that  great  pain 
would  accompany  any  effort  of  a  person  to  undress 
within  two  hours  after  a  fracture  of  the  scapula 
and  at  least  temporary  paralysis  would  follow  any 
material  fracture  of  the  fifth  lumbar  vertebra  and 
movement  within  two  hours  thereafter  would  be 
very  labored,  if  not  impossible.  The  cross-exam- 
ination of  (counsel  for  defendant  in  error  (Tr.  46) 
of  one  medical  witness.  Dr.  Southworth,  manifestly 
proceeded  upon  the  theory  that  there  might  be  a 
slight  injui'v  to  the  vertebra  which  would  not  cause 
X)aralysis  or  be  important,  and  belittling  the  serious- 
ness and  importance  of  the  injury  to  the  vertebra. 
N('t  only  was  there  no  testimony  at  all  proving  or 
tending  to  prove  that  the  injuries  alleged  in  the 


complaint  to  have  been  the  result  of  the  accident, 
permanently  impaired  the  defendant  in  error,  but 
the  testimony  of  his  own  medical  expert,  above 
quoted,  shows  clearly  that  all  of  the  injuries  of 
which  Koso  complained  in  his  cause  of  action  had 
been  repaired  by  nature.  The  testimony  showed 
that  Koso,  by  his  attorney,  had  refused  to  be  exam- 
ined as  to  his  physical  condition  when  asked  by  the 
plaintiff  in  error,  upon  a  deposition  taken  in  or 
about  August,  1918,  a  few  months  after  the  alleged 
accident  (Tr.  37). 

During  the  trial  several  prejudicial  matters  arose, 
as  set  forth  in  the  Assignments  of  Errors  (III.  to 
XIV.  Tr.  61  to  67)  and  the  Specifications  of  Error, 
appearing  hereinafter.    Said  matters  included: 

(1)  An  offer  in  evidence,  in  the  presence  of  the 
jury,  by  counsel  for  the  defendant  in  error,  of  in- 
competent and  unauthenticated  X-Ray  plates,  ex- 
cluded by  the  Court  upon  objection,  but  manifestly 
without  curing  and  without  the  possibility  of  curing 
the  erroneous  impression  conveyed  by  said  unwar- 
ranted offer,  that  the  said  plates  contained  damag- 
ing evidence  favorable  to  the  defendant  in  error. 

(2)  The  remark  of  counsel  for  the  defendant  in 
error  that  his  medical  witness,  Dr.  Wylie,  had  made 
examination  just  before  the  trial  in  order  to  testif}^, 
^^  provided  that  there  was  anything  to  testify 
about,"  which  manifestly  conveyed  to  the  jury  un- 
warrantedly,  and  without  evidence  to  support,  the 
conclusion  or  inference  that  the  witness  would  not 
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have  testified  unless  there  was  a  very  serious  in- 
jury, due  to  the  accident.    (Tr.  38). 

(3)  The  introduction,  over  objection  of  plaintiff 
in  error,  of  American  Mortalit.Y  Tables,  without  evi- 
dence or  })roof  of  their  applicability  or  evidence  of 
previous  life  and  habits,  or  of  permanent  injury 
resulting  from  the  accident. 

(4)  The  instructions  by  the  court  permitting  the 
jury  to  consider  the  Mortality  Tables  and  presum- 
ing permanency  and  future  damages,  which  instruc- 
tions were  excepted  to  by  the  plaintiff  in  error. 

At  the  close  of  the  evidence  the  plaintiff  in  error 
moved  the  court  to  direct  the  jury  to  return  its  ver- 
dict for  the  defendant,  which  motion  was  denied. 
The  jury  returned  the  verdict  for  the  defendant  in 
error  in  the  sum  of  $7500.  Judgment  was  entered 
thereupon.  Thereupon  plaintiff  in  error,  in  due 
time  moved  for  a  new  trial  on  various  grounds,  in- 
cluding those  of  excessive  damages,  insufficiency 
of  evidence,  and  errors  of  law  in  admitting  Mortal- 
ity Tables  and  permitting  the  jury  to  consider 
them  (Tr.  25),  which  motion  was  taken  under 
advisement  by  the  court  April  20th,  1920  (Tr.  28), 
and  thereafter  on  June  21st,  1920,  the  court  over- 
ruled said  motion,  to  which  ruling  exception  was 
allowed.  Thereupon  in  due  course  the  plaintiff  in 
error  presented  its  Bill  of  Exceptions  which  was 
duly  approved  and  allowed  by  the  Judge  of  the  Dis- 
trict Court  (Tr.  35  to  59)  and  filed  its  petition  for 
Writ  of  Error  and  its  Assignments  of  Errors  (Tr. 
59  to  69) ;  and  a  Writ  of  Error  was  allowed  to  bring 
this  cause  up  for  review.    (Tr.  74). 


9 

SPECIFICATIONS  OF  ERROR. 

I. 

The  court  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  that  the  defendant  in  error  be  re- 
quired to  give  security  for  costs  (Tr.  13  and  17),  for 
the  reason  that  the  law  directs  the  granting  of  such 
a  motion  when  supported  by  affidavit,  and  a  denial 
thereof  deprived  the  plaintiff  in  error  of  its  right 
under  the  law  to  endeavor  to  protect  itself  from 
expenses  of  court  costs.  (Assignment  of  Error  I. 
Tr.  61.) 

II. 

The  court  erred  in  overruling  the  demurrer  inter- 
posed to  the  complaint  upon  the  ground  that  said 
complaint  attempted  to  join  an  action  ex  contractu 
with  an  action  ex  delicto  (Tr.  9),  and  in  permitting 
the  defendant  in  error  to  elect  to  proceed  and  to 
proceed  under  the  Employer's  Liability  Law  of  Ari- 
zona (Tr.  18),  for  the  reason  that  under  the  law  of 
Arizona  the  time  allowed  for  election  had  expired, 
and  moreover  an  election  had  been  made  at  the  time 
of  instituting  suit,  to  which  ruling  the  plaintiff  in 
error  duly  excepted. 

III. 

Prejudicial  and  reversible  error  occurred  when 
counsel  for  the  defendant  in  error  offered  as  evi- 
dence, without  authentication  or  proof,  X-Ray 
plates  (Tr.  38  and  61),  under  circumstances  raising 
the  evident  purport  that  said  plates  were  photo- 
graphs of  portions  of  the  defendant  in  error;  the 
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medical  expert  of  the  defendant  in  error  testified 
that  the  X-Ray  plates  were  taken  under  his  direc- 
tion; counsel  for  defendant  in  error  then  stated: 
^'We  offer  those  X-Rays,  if  your  Honor  pleases, 
photographs,  as  an  aid,  and  illustrative  of  the  testi- 
mony of  the  witness  to  be  given."  Mr.  Cornick,  on 
behalf  of  plaintiff  in  error,  ''He  took  these  and  de- 
veloped them  himself,''  to  which  Mr.  Struckmeyer 
answered,  ''No,  they  were  not  developed  by  him"; 
Mr.  Cornick,  "We  object  then."  The  objection  was 
sustained.  This  erroneous  and  unwarranted  offer 
of  unauthenticated  X-Ray  plates,  without  (compe- 
tent proof  or  evidence  to  show  that  they  were  pho- 
tographs of  the  defendant  in  error,  or  authenticated 
in  any  manner,  was  prejudicial  error  because  the 
jury  manifestly  received  the  inference  that  the 
l^lates  were  being  kept  out  to  conceal  some  damag- 
ing condition.  (Assignment  of  Error  III.)  And 
prejudicial   error   occurred   as   follows,   to-wit: 

The  aforesaid  medical  expert  testified,  (Tr.  37) : 
"I  presume  my  examination  was  made  to  deter- 
mine his  condition  for  the  purpose  of  testifying  in 
this  case";  Mr.  Struckmeyer,  "That  is  provided 
there  was  anything  to  testify  about";  Mr.  Cornick, 
"We  object  to  that";  for  the  reason  that  the  re- 
mark of  the  counsel  of  the  defendant  in  error,  Mr. 
Struckmeyer,  was  self-se^rving  and  gratuitous,  and 
could  not  be  objected  to  until  after  it  was  made,  and 
it  conve^^ecl  to  the  jury  the  plain  inference,  without 
evidence  or  proof,  and  prejudicial  to  the  plaintiff 
in  error,  that  the  fact  the  witness  was  called  to  tes- 
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tify  proved  that  lie  had  found  a  serious  condition. 
(Assignment  of  Errors  III.  and  IV.) 

IV. 

The  court  erred  in  admitting,  over  objection  of 
plaintiff  in  error,  American  Mortality  Tables  as  evi- 
dence, and  in  permitting  them  to  be  considered  and 
argued,  for  the  reason  that  their  applicability  to  the 
defendant  in  error  was  not  shown,  there  was  no 
proof  of  the  tables,  and  there  was  no  evidence  of 
permanent  injury.  (Assignment  of  Errors,  V,  VI, 
VII,  and  VIII.) 

V. 

The  court  erred  in  denying  the  motion  of  the 
plaintiff  in  error  at  the  close  of  the  evidence  that 
the  jury  be  directed  to  return  a  verdict  for  the  said 
plaintiff  in  error  (Tr.  61),  for  the  reason  that  there 
was  no  evidence  showing  that  the  defendant  in 
error  was  not  negligent  and  that  the  accident  was 
not  due  to  his  own  negligence,  to  which  ruling  the 
plaintiff  in  error  duly  excepted.  (Assignment  of 
Error  IX.) 

VI. 

The  court  erred  in  instructing  the  jury,  over  ob- 
jection of  the  plaintiff  in  error,  that  American  Mor- 
tality Tables  might  be  considered,  as  follows: 

''The  testimony  in  this  case  shows  that  the 
plaintiff  is  now  forty-two  years  of  age,  and 
testimony  has  been  received  for  the  purpose 
of  showing,  or  tending  to  show  that  the  prob- 
able duration  of  life  of  a  person  forty-two 
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years  is  26.72  years Now,  this  testi- 
mony as  to  the  plaintiff's  age  and  his  ex- 
pectancy is  based  upon  the  American  Mor- 
tality Tables  whi(*h  are  framed  upon  the  basis 
of  the  average  duration  of  the  lives  of  a  great 
number  of  persons  and  it  has  been  held  that 
the  rate  to  be  derived  from  such  tables  may 
not  be  the  absolute  guide  of  the  judgment 
and  consciousness  of  the  jury  in  a  case  of  this 
character.  They  may  be,  however,  consid- 
ered by  the  jury  in  connection  with  all  other 
evidence  in  the  case," 

for  the  reasons  set  forth  in  Specification  of  Error 
IV  above,  to  which  instructions  the  plaintiff  in 
error  duly  excepted. 

The  court  erred,  if  said  Mortality  Tables  were 
admissible  at  all,  which  plaintiff  in  error  does  not 
admit  but  specifically  denies,  in  failing  to  instruct 
the  jury  that  the  Mortality  Tables  might  be  totally 
disregarded  in  cases  where  they  were  otherwise  ad- 
missible for  consideration,  and  in  instructing  the 
jury  as  follows,  to-wit: 

'^And  these  Mortalit.v  Tables  were  admitted 
in  evidence  in  this  case  in  order  to  enable  you 
to  determine  the  probable  duration  of  the 
plaintiff's  life.  It  is  stated  that  in  an  action 
for  personal  injury,  if  the  injury  is  of  a  per- 
manent character,  in  estimating  the  damages 
the  expectancy  of  life  of  a  person  injured  is 
an  essential  element  and  to  show  such  ex- 
pectancy, standard  Mortality  Tables  are  ad- 
missible in  evidence." 

for  the  reason  that  the  instruction  that  Mortality 
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Tables  may  be  disregarded  entirely  is  a  necessary 
modification,  and  the  instruction  quoted  assumes 
the  permanency  of  the  injury  by  its  very  statement 
that  ^^if  the  injury  is  of  a  permanent  character. . .  . 
standard  Mortality  Tables  are  admissible  in  evi- 
dence/' to  which  instructions  plaintiff  in  error  duly 
excepted. 

VIII. 

The  court  erred  in  instructing  the  jury  (Tr.  67) 
as  follows: 

'^The  fact  that  the  person  injured  or  killed 
was  engaged  in  a  more  hazardous  employ- 
ment than  the  persons  with  reference  to 
whom  the  tables  were  made  up,  that  is,  the 
average  man,  is  a  circumstance — the  average 
man  of  good  health — is  a  circumstance  to  be 
taken  into  consideration  by  the  jury  as  tend- 
ing to  show  that  his  expectancy  of  life,  that 
is  a  man  engaged  in  hazardous  occupations 
was  less  than  the  tables  would  indicate  to  one 
of  his  age,  but  the  tables  are  none  the  less 
admissible  on  that  account," 

for  the  reasons  stated  in  Assignment  of  Error  XIV. 
The  instruction  outrightly  charges  the  jury  that 
the  Tables  might  be  considered  even  where  these 
Tables  and  the  basis  upon  which  they  are  made  up 
are  inapplicable  to  the  individual  whose  case  is  in 
question;  to  which  instructions  plaintiff  in  error 
duly  excepted. 

IX. 

The  court  erred  in  instructing  the  jury  as  follows, 
to-wit : 
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^'If  you  find  for  the  plaintiff,  you  should 
award  a  fair  and  reasonable  compensation 
taking  into  consideration  what  the  plaintiff's 
income  was,  what  it  would  probably  haye 
been,  how  long  it  would  haye  lasted,  whether 
he  would  haye  been  regularly  employed  and 
able  to  perform  labor;  whether  sickness 
might  oyertake  him  and  he  would  thereby 
lose  as  a  result  thereof  and  all  the  contingen- 
cies to  which  he  was  liable,  that  is  his  earn- 
ing capacity,  and  then  award  such  compensa- 
tion as  you  think  would  be  fair  and  just,'' 

for  the  reason  that  it  charged  the  jury  to  consider 
all  the  elements  of  a  future  permanent  damage  ^Mf 
you  find  for  the  plaintiff,"  and  the  charge  that  the 
jury  consider  what  his  income  probably  would  haye 
been  is  speculatiye,  to  which  instructions  plaintiff' 
in  error  duly  excepted.  (Assignment  of  Error 
XIII.) 

X. 

The  yerdict  and  the  judgment  thereon  are  each 
and  both  against  the  law  and  not  sustained  by  the 
eyidence,  by  reason  of  the  matters  and  things  set 
forth  in  Specifications  of  Errors,  I  to  TX  Ik^tiu. 

XI. 

The  (rourt  erred  in  denying  the  motion  of  plaintiff 
in  error  for  a  new  trial  (Tr.  29  and  68)  for  all  the 
grounds  set  forth  in  the  said  motion  and  by  reason 
'(if  the  excessiye  damages  awarded  the  defendant  in 
error.    (Assignment  of  Error  XVII.) 
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ARGUMENT. 

Specification  of  Error  I. 

The  Court  erred  in  overruling  the  motion  tliat 
tlie  defendant  in  error  be  required  to  give  security 
for  costs   (Tr.  13)   as  is  required  of  plaintiffs  not 
owning  property  within  the  State  of  Arizona.    The 
law  of  Arizona  provides  that  where  it  appears  by 
affidavit  that  the  plaintiff  is  a  non-resident  of  the 
state,  or  is  not  the  owner  of  property  out  of  which 
costs  could  be  made  by  execution  sale,  the  Court 
shall  order  the  plaintiff  to  give  security  for  costs. 
There  is  an  exception  to  this  general  requirement, 
but  that  exception  does  not  affect  this  case.     A 
motion  was  made  in  this  cause  by  the  plaintiff  in 
error,   supported   by   affidavit,   in   the   form   upon 
w^hich  orders  requiring  security  for  costs  have  been 
made  in  the   Superior  Court  of  Yavapai  County. 
If  there  is  to  be  any  specific  form  of  affidavit,  it  is 
submitted  that  the  law  or  a  rule  of  the  District 
Court  should  so  specify,  but  there  is  no  such  spe- 
cific requirement.     It  w^ould  be  impossible  for  an 
affiant  to  make  a  truthful  affidavit  in  which  he 
would  unreservedly  state  that  a  certain  plaintiff 
had  no  property  in  the  state;  the  manifest  intention 
of  the  law  is  that  an  affiant  should  state  this  fact 
truthfully,  and  therefore  upon  information  and  be- 
lief, showing  that  a  reasonable  effort  had  been  made 
to  ascertain  the  fact.     Good  faith  requires  that  af- 
fiant should  be  encouraged  and  required  to  make 
oath  onlv  to  what  he  can  state  truthfully.    It  is  a 
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mere  subterfuge  for  a  plaintiff  to  be  allowed  to 
challenge  the  form  of  an  affidavit  when  he  could 
make  oath  affirming  or  den^dng  that  he  was  the 
owner  of  property;  and  if  he  is  such  owner,  then 
good  faith  requires  that  he  so  admit  instead  of  re- 
fusing to  divulge. 

The  defendant  was  prejudiced  by  the  denial  of 
the  Court  of  its  motion  for  security  for  costs  (Tr. 
17),  because  it  was  quite  possible  that  the  plaintiff 
would  not  give  such  security  or  conform  to  the  law, 
and  the  case  might  have  been  dismissed  on  that  ac- 
count in  accordance  with  the  provisions  of  the  law 
and  the  outcome  of  said  case  might  have  been  to- 
tally different. 

Rilvas  V.  Arizona  Copper  Company,  220  Fed.  116. 

Tolman  v.  S.  B.  and  New  York  R.  R.,  92  N.  Y. 
354. 

Banes  v.  Rainey,  192  N.  Y.  286. 

Meade  Bank  v.  Bailey,  (Cal.)  70  Pac.  297. 

The  Silvas  case  was  one  in  which  suit  was 
})rought  by  a  guardian,  and  this  Court  held  that  the 
guardian  came  under  the  exception  to  the  law;  the 
^rdear  conclusion  is  that  in  cases  where  this  excep- 
tion would  not  aply,  security  must  be  given,  under 
Section  643,  R.  S.  A.,  1913,  which  provides  that  at 
any  time  before  trial,  on  motion  of  the  defendant, 
supported  by  affidavit,  showing  that  the  plaintiff 
is  a  non-resident,  or  is  not  the  owner  of  property 
ou.t  of  which  costs  could  be  made,  the  Court  shall 
order  the  plaintiff  to  give  security  for  costs. 
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In  the  Banes  i2ase  the  Court  construes  the  law  of 
New  York  to  be  a  matter  of  right  for  the  defendant 
and  to  require  that  security  for  costs  be  given,  and 
likewise  in  the  Meade  Bank  case,  the  Court  con^ 
strues  a  statute  which  provides  that  costs  ^^may  be 
required  by  the  defendant"  as  vesting  '^in  the  de- 
fendant the  right  to  have  the  bond,  and  the  Court 
cannot,  against  his  will,  deprive  him  of  that  right." 

Specification  of  Error  II. 

The  Court  erred  in  overruling  or  failing  to  act 
upon  the  demurrer  (Tr.  9)  interposed  by  the  d^ 
fendant  below  to  the  whole  complaint  and  in  allow 
ing  the  plaintiff  below  to  elect  to  proceed  (Tr.  18) 
under  the  Emplo^^er's  Liability  Law.  The  com- 
plaint contains  one  cause  or  count  purporting  to  be 
based  upon  the  Employer's  Liability  Law  of  Ari- 
zona, and  another  count  based  upon  Common  Law 
Negligence,  and  states  facts  to  show  that  the  acci- 
dent was  due  to  some  defect  or  negligence.  The  de- 
fendant's demurrer  should  have  been  sustained  and 
the  plaintiff  required  to  proceed,  if  he  proceeded  at 
all,  upon  the  Common  Law  Negligence  count,  treat- 
ing as  immaterial  the  allegations  inconsistent  there- 
with, for  the  following  reasons: 

The  Statute  of  Arizona  requires  that  election  of 
the  particular  remedy,  (three  of  which  are  available 
to  an  employee)  is  to  be  made  by  the  employee  by 
bringing  suit.  An  employee  may  put  off  his  election, 
but  certainlv  not  bevond  the  two-year  limitation 
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provided  in  tlie  statutes.  The  law  contemplates 
and  requires  that  an  emplo3^ee  must  institute  and 
prosecute  a  suit  within  the  two-year  limitation  on 
the  remedy  he  elects,  and  it  necessarily  follows  that 
he  must  make  an  election  within  that  period.  When 
an  employee  attempts  to  bring  an  action  setting  up 
two  of  the  remedies,  as  in  this  case,  he  evidently 
does  not  intend  to  make  an  election,  but  on  the  con- 
trary seeks  to  avoid  making  an}^  specific  election. 
If  he  is  permitted  to  thus  avoid  or  be  held  to  avoid 
an  election,  and  is  permitted  to  make  his  election 
more  than  two  years  after  the  cause  of  action  has 
accrued,  as  was  done  in  this  case,  the  cause  having 
accrued  in  December,  1917,  and  an  election  having 
been  permitted  in  March,  1920,  then  the  law  and  the 
limitation  is  made  ineffective,  is  violated  and  is 
made  void,  when  a  reasonable  construction  could  be 
given  that  would  make  the  law  effective  in  such 
case,  to-wit,  the  plaintiff  could,  and  should  have 
])een  held  to  have  made  his  election  at  the  time  of 
the  institution  of  the  suit  (as  is  contemplated  and 
required  by  law),  and  if  his  complaint  attempts  to 
allege  two  inconsistent  causes  of  action,  the  Court 
should  determine  from  the  facts  stated  in  the  com- 
plaint as  a  whole,  which  cause,  negligence  or  other- 
wise, the  facts  tend  to  support  and  should  rule  that 
such  cause  had  be(^n  elected,  and  should  require  the 
plaintiff  to  proceed  thereunder,  and  hold  that  the 
limitations  had  run  as  against  any  other  remedy  or 
election  where  two  years  shall  have  passed  as  in 
this  ease.    It  is  submitted  that  the  Court  should  not 
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have  permitted  the  plaintiff  to  elect  on  March  25th, 
1920,  to  proceed  under  the  Employer's  Liability 
Law;  that  the  election  was  void  because  more  than 
two  years  had  elapsed  from  the  time  of  the  acci- 
dent and  the  accruing  of  his  right  of  action;  but  the 
Court  should  have  sustained  the  defendant's  de- 
murrer and  have  ruled  that  the  time  for  any  at- 
tempt to  elect  had  expired  and  that  the  facts  al- 
leged in  the  complaint  as  a  whole  showed  the  at- 
tempt to  allege  a  Common  Law  Negligence  case  and 
therefore  an  intention  or  election  to  proceed  there- 
under and  the  plaintiff  was  bound  thereby.  This 
is  so  because  the  bases  of  the  two  counts  are  totallv 

•J 

inconsistent,  the  one  (Tr.  1)  is  based  upon  the  alle- 
gation of  a  conclusion  of  the  pleader  that  the  acci- 
dent was  due  to  a  condition  of  the  employment  in 
a  hazardous  occupation,  while  the  other  (Tr.  4)  is 
based  upon  the  allegation  of  facts  showing  the  cause 
of  the  accident  was  that  it  was  due  to  the  negli- 
gence of  the  defendant  and  ''but  for  said  negligence 
of  defendant,  said  injuries  would  not  have  been  re- 
ceived." If  an  action  is  due  to  acts  of  negligence, 
how  can  it  be  due  to  a  condition  of  the  employment 
in  a  hazardous  occupation  and  to  a  danger  inherent 
therein  and  unavoidable  as  provided  in  the  Employ- 
er's Liability  Law?  It  is  to  be  assumed  that  a 
plaintiff  in  pleading  facts  considers  them  to  be  true 
or  at  least  believes  them  to  be  true.  The  facts  al- 
leged should  determine  the  kind  of  action.  Taking 
the  complaint  as  a  whole  in  this  case,  the  facts  clear- 
Iv  show  that  if  there  is  any  cause  of  action  it  is  one 
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based  upon  an  accident  due  to  negligence  (Tr.  5) 
and  not  to  an  unavoidable  condition  of  a  hazardous 
occupation.  It  is  submitted  therefore  that  the 
Court,  since  more  than  two  years  had  elapsed  from 
the  accrual  of  the  right  of  action,  should  have  re- 
quired the  plaintiff  to  proceed  upon  the  Common 
Law  Negligence  action.  In  fact  the  plain  declara- 
tion of  the  law  of  Arizona  requires  an  election  in  all 
cases  of  personal  injury  when  and  by  institution 
of  suit  and  a  logical  interpretation  would  ]'oqairo 
that  the  institution  of  any  suit  for  personal  injui\v 
should  be  held  to  be  the  election  of  such  remedy  as 
the  facts  are  determined  by  the  Court  to  fit.  All 
the  more,  should  there  be  no  construction  of  the 
law  that  will  permit  an  election  to  be  made  after  the 
two-year  limitation  has  elapsed  or  permit  the  de- 
fendant to  be  kept  in  suspense  as  to  what  defense 
he  will  be  called  upon  to  make  and  thereby  de- 
prived prejudicially  of  his  lawful  right.  Such  a 
construction  defeats  the  idea  of  law  offering  sev- 
eral remedies  but  providing  and  contemplating  that 
anv  suit  ])r()ught  shall  be  held  as  an  election. 

Section  3176,  Ti.  S.  A.,  see  Appendix. 

Consolidated  Arizona  v.  Uja(^k,  15  Ariz.,  388. 

Section  710,  R.  S.  A.,  1913,  provides: 

^' There  shall  be  commenced  and  prosecuted 
within  two  years  after  the  cause  of  action 
shall  have  accrued,  and  not  afterward,  all 
actions  or  suits  in  court  of  the  following  de- 
scription : 
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(1)  Action  for  injuries  done  to  the  person 
of  another." 

Section  3162,  see  Appendix, 

23  Cyc.  389: 

^^A  petition  will  not  be  regarded  as  stating 
more  than  one  cause  of  action,  for  the  reason 
that  the  facts  are  set  out  in  different  ways  and 
the  terms,  like  separate  causes,  when  it  is 
clear  from  the  facts  stated  and  the  judgment 
demanded  that  but  one  cause  of  action 
exists." 

Specification  of  Error  III. 

Prejudicial  error  occurred  when  the  counsel  for 
the  plaintiff  below  made  offer  in  evidence  of  un- 
authenticated  X-Ray  plates  (Tr.  38).  The  interpreta- 
tion of  X-Ray  plates  is  a  matter  requiring  great 
care  and  expert  knowledge  and  experience.  Such 
plates,  just  as  photograph  plates  may  be  developed 
so  as  to  bring  out  certain  features  and  tend  to  elim- 
inate other  features.  These  plates  are  taken  so  that 
they  show  only  certain  parts  of  the  body,  and  the 
matter  of  identification  of  the  plates  as  being  pho- 
tographs of  a  particular  person  therefore  requires 
great  care  and  is  of  exceeding  importance.  It  is 
evident  that  these  plates,  if  handled  in  development 
by  several  persons,  might  easily  become  mixed  and 
even  an  expert  could  not  identify  them  as  being 
photographs  of  a  part  of  the  body  of  any  particular 
person.  It  is  also  quite  apparent  that  because  of 
the  practical  impossibility  of  identification,  plates 
depicting  the  condition  of  some  other  person  might 
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be  substituted,  even  when  ordinary  care  was  used 
in  their  handling.  It  seems  apparent  that  the  only 
method  of  authentication  is  to  have  proof  made  by 
the  person  who  took  the  plates  and  developed  them. 
It  is  certainl,y  clear  that  there  is  not  even  the 
ground  work  of  identification  and  authentication 
where  plates  are  offered  in  evidence,  to  be  interpre- 
ted by  a  witness  who  can  only  state  that  he  had  the 
plates  developed,  but  did  not  take  or  develop  them 
himself,  and  no  witness  is  produced  who  developed 
such  plates.  The  opportunities  for  an  exchange  of 
plates,  error  in  development,  and  fraud  and  mis- 
representation, are  numerous  under  such  circum- 
stances. 

In  this  cause  the  offer  of  X-Ray  plates  by  the 
counsel  of  the  plaintiff  below,  which  said  counsel 
and  his  expert  witness  knew  had  not  been  taken 
or  developed  by  the  latter,  was  made  as  evidence. 
The  defendant  below,  through  its  counsel,  imme- 
diately asked  if  the  plates  had  been  developed  by 
the  witness  and  when  opposing  counsel  replied  (Tr. 
88)  they  had  not  been  so  developed,  objection  was 
promptly  made  and  the  Court  excluded  the  plates, 
but  this  exclusion  did  not  cure  the  prejudicial  error 
against  the  defendant  which  this  offer  could  not 
fail  to  have  upon  the  jury.  The  very  pointed  in- 
ference the  .jury  drew  was  that  evidence  relating 
to  the  plaintifi  in  the  form  of  X-Ray  photographs, 
was  being  kept  from  them  and  that  on  account  of 
objection  of  the  defendant  below;  whereas  the  fact 
was  that  the  said  defendant  for  its  own  protection 
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was  compelled  to  object  since  without  reasonable 
authentication  which  could  not  be  given  by  the  wit- 
ness or  the  plaintiff,  the  plates  might  have  been 
absolutely  incorrect  in  their  depiction  of  conditions, 
or  might  have  been  the  plates  of  some  other  person. 
Without  impugning  the  motives  of  the  counsel  in 
this  case  in  any  manner,  in  general  if  such  an  offer 
can  be  made  when  the  counsel  for  the  plaintiff 
knows  that  the  plates  are  not  authenticated,  and  if 
the  sole  remedy  of  the  defendant  is  an  objection, 
and  to  have  the  plates  rejected  by  the  Court,  then 
it  is  submitted  that  when  such  a  practice  is  estab- 
lished a  plaintiff  may,  with  practical  impunity, 
make  an  offer  of  even  blank  plates  or  any  kind  of 
plates  and  secure  a  prejudicial  effect  on  the  jury's 
mind  against  the  defendant,  caused  by  the  objection 
and  rejection.  There  was  no  way  in  which  the  de- 
fendant could  have  prevented  the  offer  except  by 
objection  or  otherwise  have  avoided  the  effects 
upon  the  jury  by  reason  of  the  circumstances  sur- 
rounding the  said  offer.  If  the  counsel  of  the  plain- 
tiff below  had  not  known  whether  or  not  these 
plates  were  authenticated,  it  is  submitted  that  he 
should  have  asked  his  witness  the  necessary  prelim- 
inary questions  to  determine  the  facts  and  then 
have  refrained  from  making  any  offer  whatsoever, 
Avhen  it  developed  that  they  were  not  authenticated. 
However  that  may  be  the  effect  was  secured  to  the 
great  prejudice  of  the  defendant.  There  is  included 
in  this  specification  to  further  indicate  an  effect 
prejudicial  to  the  defendant  below,  as  conveyed  to 
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the  jury  by  the  offer  and  remarks  of  opposing 
counsel,  the  remark  added  by  the  said  counsel  to 
the  testimony  of  his  witness  (Tr.  38)  as  supple- 
menting the  answer  of  his  medical  witness  that  the 
latter  presumed  his  examination  was  made  to  de- 
termine his  condition  for  the  purpose  of  testifying; 
the  said  counsel  added  ^Hhat  is  provided  there  is 
anything  to  testify  about."  The  plain  effect  upon 
the  jury  was  that  this  witness  would  not  have  been 
called  to  testify  unless  he  had  found  a  very  serious 
condition.  It  was  for  the  jury  to  hear  the  testi- 
mony and  the  opinion,  if  such  was  asked,  in  proper 
form,  of  the  witness,  and  to  determine  whether 
there  was  anything  to  testify  about.  The  witness 
was  not  asked  his  opinion  as  to  whether  the  condi- 
tion was  serious.  The  effect  of  this  remark  was 
therefore  an  incompetent  and  prejudicial  opinion 
expressed  by  the .  counsel  for  the  plaintiff  below 
that  the  witness  had  found  something  to  testify 
about,  with  the  clear  corollary  that  it  was  a  serious 
condition.  Whether  this  is  reversible  error  or  not, 
is  a  matter  for  discretion  of  this  Court,  but  that  it 
was  prejudicial  seems  clear,  the  incident  tend- 
ing to  emphasize  the  reversible  error  in  offering 
the  X-Ray  plates,  as  above  set  out,  which  occurred 
a  few  minutes  thereafter. 

Cosselmon  v.  Dunfee,  172  N.  Y.  507. 

Iverson  v.  McDonnell,  (Wash.)  78  Pac.  202. 

Winters  v.  Sass,  19  Kansas  556. 

In  the  Cosselmon  case  appeal   was  taken  from 
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judgment  for  the  plaintiff  for  personal  injuries. 
Plaintiff's  counsel  had  asked  a  witness  whether  the 
latter  knew  if  the  defendant  carried  accident  insur- 
ance on  employees.  This  was  objected  to  and  the 
objection  sustained.  The  higher  Court  stated  that 
while  the  trial  court  made  a  proper  disposition  of 
the  matter,  nevertheless  the  propounding  of  the 
question  was  calculated  to  convey  to  the  jury  an 
improper  impression.  The  injury  was  not  material 
and  the  practice  of  asking  a  question  that  counsel 
must  be  assumed  to  know  cannot  be  answered  is 
highly  reprehensible,  and  where  the  trial  court  or 
the  appellate  court  is  satisfied  that  the  verdict  of 
the  jury  has  been  influenced  thereby,  it  should  for 
that  reason  set  aside  the  verdict. 

In  the  Iverson  case  the  counsel  for  plaintiff  asked 
a  witness  in  regard  to  liability  insurance;  the  Court 
states  that  even  asking  the  question  is  reversible 
error,  although  the  Court  instructed  the  jury  to  dis- 
regard it;  in  order  to  protect  the  defendant",  its 
counsel  was  forced  to  object  and  yet  by  so  doing 
admitted  the  fact.  This  is  the  condition  with  re- 
gard to  the  objection  to  the  offer  of  the  X-Ray 
plates;  the  principle  of  the  Iverson  case  is  applica- 
ble, and  also  more  forceful,  because  in  our  case  the 
Court  did  not  instruct  the  jury  to  disregard,  al- 
though such  instruction  would  not  have  eliminated 
reversible  error. 

In  the  Winters  case  Justice  Brewer  stated  that 
whenever  in  the  exercise  of  a  sound  discretion,  it 
appears  to  the  Court  that  the  jury  may  have  been 


26 

infuenced  as  to  their  verdict  by  such  extrinsic  mat- 
ters, however  thoughtlessly  or  innocently  uttered, 
^  *  ^  then  the  verdict  should  be  set  aside. 

Specification  of  Error  IV. 

The  Court  erred  in  admitting  the  American  Mor- 
tality Tables  (Tr.  39  and  40)  as  evidence  over  ob- 
jection and  exception  of  counsel  for  defendant  ])e- 
low.  The  objection  to  the  admission  of  these  tables 
is  upon  two  main  grounds: 

(1)  That  there  was  no  evidence  or  proof  showing 
the  applicability  of  the  tables  to  the  particular 
plaintiff  or  case,  and, 

(2)  There  was  no  evidence  of  permanent  injury 
and  adequate  evidence  of  such  injury  is  a  condition 
'precedent  to  the  admission  of  Mortality  Tables  in 
evidence  under  any  conditions. 

A  careful  review  of  many  cases  relating  to  ad- 
missibility of  and  instructions  upon  Mortality 
Tables  shows  that  the  cases  which  pass  lightly  upon 
the  question  of  admissibility  are  those  where  this 
question  was  either  taken  for  granted  because  of 
death  or  of  an  admittedly  permanent  injury  or  are 
decisions  where  the  point  was  A^ery  lighth^  consid- 
'ered.  It  can  be  safely  said  that  all  the  well  consid- 
ered cases  dwell  emphatically  upon  the  uncertainty 
of  the  tables,  the  necessity  of  proof  bringing  the 
particular  life  within  the  class  of  lives  upon  which 
the  particular  table  is  based,  the  necessity  of  show- 
ing previous  health,  habits  and  social  surroundings, 
the  necessity  of  sufficient  evidence  of  permanent 
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injury  before  the  tables  can  even  be  admittd  as 
evidence,  and  otherwise  emphasizing  the  great  op- 
portunity for  the  jury  to  erroneously  use  the  tables 
as  generalizations  and  to  supply  proof  of  the  ex- 
pectancy of  the  particular  life,  and  emphasizing  th^^ 
fact  that  the  Court  must  exercise  much  care  and 
caution  in  dealing  with  that  sort  of  evidence.  Wig- 
more  states  they  are  ^' among  the  least  trustworthy 
of  scientific  evidence,"  and  in  Grier  v.  Louisville 
E.  R.,  the  Court  comments  upon  the  necessity  of 
taking  such  evidence  subject  to  the  conditions  sur- 
rounding the  particular  individual,  and  that  the 
mere  probable  duration  of  life  and  not  duration  of 
ability  to  work  is  shown,  and  then  states  that  on 
'the  whole  it  would  be  better  if  the  jury  were  in- 
structed to  take  into  consideration  other  elements 
and  not  these  tables. 

(1)  There  was  no  evidence  or  proof  showing  that 
the  Mortality  Tables  were  applicable  to  the  plain- 
tiff below.  It  is  manifest  that  a  man  following  a 
hazardous  occupation  is  not  within  the  class  of  the 
selected  lives  upon  which  the  American  Mortality 
Tables  are  based.  No  attempt  even  was  made  to 
introduce  proof  bringing  the  plaintiff  within  that 
class  and  no  evidence  was  introduced  to  show  even 
broadly  in  what  respect  the  fact  that  plaintiff  fol- 
lowed a  hazardous  occupation  would  modify  any 
applications  of  the  tables  to  his  case.  The  jury 
were  instructed  (Tr.  53)  to  consider  the  fact  that 
the  plaintiff  was  engaged  in  a  hazardous  occupation 
as  tending  to  show  that  his  expectancy  would  be 
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less  than  the  tables,  but  there  were  no  tables  or 
levidence  introduced  to  show  how  much  less  the  ex- 
pectancy of  life  would  be,  whether  one  year  or  ten 
years  or  more,  and  the  jury  had  no  intelligent  basis 
whatever  upon  which  to  found  any  reasonable  con- 
clusion or  to  act  other  than  upon  pure  conjecture 
and  guess  work.  Further,  there  was  no  evidence 
introduced  relative  to  the  previous  habits  and  social 
surroundings  of  the  plaintiff  below,  which  is  neces- 
sary evidence  to  show  whether  or  not  he  could 
bring  himself  within  the  class  of  selected  lives  in 
those  respects.  The  judge  of  the  trial  Court  showed 
appreciation  of  the  deficiency  of  the  evidence  in 
this  regard  (Tr.  40)  when  he  stated  to  counsel  for 
the  said  plaintiff,  ^'Yes,  but  there  is  one  particu- 
lar in  which  you  haven't  brought  yourself  within 
that  rule,  that  is  that  you  have  not  shown  anything 
as  to  the  plaintiff's  previous  habits  ^  "^  ^"  and  upon 
response  of  the  said  counsel  inquiring  whether  the 
presumptions  would  not  aid,  the  Court  said,  ^'Very 
well,  I  have  ruled  with  you,  so  if  you  are  willing  to 
take  the  chance,  very  well." 

To  contend,  as  counsel  for  plaintiff  did,  that  the 
presumptions  as  to  habits  would  take  the  place  of 
evidence,  is  to  avoid  the  whole  question  and  is  di- 
rectly contrary  to  authorities;  there  can  be  no  such 
presumptions;  affirmative  evidence  must  be  intro- 
duced to  show  the  application  of  the  tables  to  the 
particular  life.  If  it  were  presumed  that  a  man  was 
health}^  had  good  habits  and  had  normal  social 
surroundings,    and    other    features,    the    plaintiff 
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would  have  no  case  to  prove  whatever,  but  the  au- 
thorities clearly  show  that  affirmative  proof  of  nec- 
essary facts  is  essential. 

Kerrigan  v.  Pa.  R.  R.,  44  A.  1069. 

Rooney  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  58  N.  E.  435. 

Steinbrunner  v.  Pitts.  Ry.  Co.  (Pa.),  28  Am.  St. 
Rep.  806. 

Ward  V.  Dampskibsselskabet,  144  F.  524. 

City  of  Friend  v.  Ingersoll  (Nebr.),  58  N.  W.  281. 

7  Ency.  of  Evidence,  426. 

Kahn  v.  Herold,  147  Fed.  575. 

Grier  v.  Louis.  R.  R.  (Ky.),  42  Am.  St.  R-p. 

17  Corpus  Juris  875,  Note  84a. 

Pauza  V.  Lehigh  Valley  Coal  Co.  (Pa.),  80  A.  1126. 

(2)  There  was  no  evidence  of  permanent  injury, 
which  is  a  condition  precedent  to  the  admission  of 
such  tables.  Before  Mortality  Tables  are  admissi- 
ble as  evidence  in  a  case  of  personal  injury  where 
death  does  not  result,  there  must  be  evidence  of  per- 
manent injury.  In  MacGregor  v.  R.  I.  Co.,  60  At. 
761,  the  Court  states: 

In  case  of  injury  resulting  in  the  loss  of  an 
eye  or  limb,  it  is  obvious  that  the  element 
of  permanency  is  necessarily  implied,  but 
there  are  many  injuries,  the  description  of 
which  shows  their  permanency  is  merely 
probable   and   others    where   permanency    is 
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more  improbable,  but  nevertheless  within 
possibility;  to  be  entitled  to  recovery  for  ap- 
prehended future  consequences,  there  must 
be  such  degree  of  probability  as  amounts  to 
reasonable  certainty.  A  careful  considera- 
tion of  the  medical  testimony  shows  no  evi- 
dence of  permanency  since  no  one  of  them 
(physicians)  testified  that  their  permanency 
is  even  probable.  Their  utmost  claim  is  that 
the  injury  ma}^  last  indefinitely.  The  admis- 
sion of  Mortality  Tables  was  held  improper 
and  the  judgment  reversed  with  the  state- 
ment that  while  it  was  not  possible  to  deter- 
mine accurately  upon  what  testimony  the 
jury  based  the  verdict,  if  the  amount  is  based 
upon  permanent  injury,  it  is  sufficient  to  say 
the  evidence  does  not  warrant  a  finding  of 
permanent  injury. 

This  MacGregor  case  illustrates  the  rules  laid 
down  by  other  cases  that  the  Court  determines 
whether  or  not  there  is  evidence  of  permanent  in- 
jury and  requires  that  there  be  such  evidence  be- 
fore it  will  permit  the  introduction  of  Mortality 
Tables.  Where  the  permanency  of  the  injury  is 
merely  a  probability  or  a  possibility,  there  must  be 
evidence  to  a  reasonable  certainty,  and  only  the  evi- 
dence of  physicians  can  determine  that  point,  as 
stated  in  the  above  quotation,  and  as  stated  in  Filer 
V.  N.  Y.  Central  Railroad  Company,  ''there  is  no 
evidence  other  than  that  of  experts,  by  which  courts 
and  juries  can  determine  whether  a  disease  or  an 
injury  has  been  or  can  be  permanently  cured,  or 
what  its  effect  will  be  upon  the  health  and  capa- 
bility of  the  injured  person  in  the  future."  The 
onlv  testimonv  with  reference  to  the  character  and 
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extent  of  the  injury  to  the  plaintiff  below  was  that 
ot  his  expert  witness  and  this  has  been  set  forth 
in  full  (Tr.  38).    The  only  portion  of  the  testimony 
which  could  be  construed  by  conjecture  to  indicate, 
or  to  have  been  intended  by  the  witness  to  indicate, 
any  incorrect  condition  is  the  statement  that  the 
plaintiff  had  a  starting  hernia  and  had  lost  about 
fifty  per  cent  of  the  power  of  his  right  hand.    By 
no  reasonable  construction  can  these  statements  be 
stated  to  indicate  to  a  reasonable  certainty  any  evi- 
dence of  permanent  injury  or  any  opinion  by  the 
witness  that  they  were  considered  by  him  to  be  per- 
manent, but  regardless  of  that,  this  evidence  was 
irrelevant  and  should  not  be  considered  because  the 
plaintiff's  complaint  (Tr.  1  to  6)  makes  no  allega- 
tion whatever  of  any  injury  to  his  hands  or  any 
hernia  or  injury  of  that  kind  or  in  that  vicinity. 
Further,  the  examination  occurred  two  years  after 
the  accident  and  was  so  remote  that  various  condi- 
tions in  no  way  attributable  to  the  accident  might 
have  arisen.    Even  if  it  were  reasonably  possible  to 
consider  the  hernia  as  an  injury  included  among 
those  alleged  in  the  complaint,  which  it  is  not,  there 
is  even  then  no  evidence  or  opinion  of  the  witness 
that  the  said  hernia  was  serious,  or  not  removable 
by  treatment,  much  less  was  there  any  evidence  of 
the  permanency  or  permanent  incapacity.     The  re- 
maining portion  of  the  evidence  of  the  physician 
showed  clearly  that  the    fractured    (H)ndition    had 
been  repaired  by  nature  and  united,  without  any 
evidence  whatever  or  any  reasonable  inference  that 


32 

there  was  any  serious,  much  less  permanent  injury 
or  incapacity.    An  injury  may  be  serious,  but  it  is 
not  for  that  reason  permanent.    The  evidence  of  the 
plaintiff  below  was    that    within    fifteen    minutes 
after  the  accident  he   arose  and  walked,   that  he 
stayed  in  the  hospital  only  about  two  weeks   (Tr. 
34  to  37),  and  the  unrefuted  testimony  of  the  other 
physicians  (Tr.  44  to  46)  that  a  man  suffering  from 
anv  serious  fracture  of  the  fifth  lumbar  vertebra 
would  have  been  partially,  if  not  totally,  paralyzed 
immediately  after   the   fracture,   corroborated   and 
confirmed  the  testimony  of  the  plaintiff's  medical 
expert  in  relation  to  the  repair  by  nature,  if  the 
said  injury  were  in  fact  due  to  the  accident.    Also 
the  plaintiff  himself  states  in  his  testimony   (Tr. 
37)   that  he  was  better  and  had  done  easy  work. 
The   plaintiff   in   error   therefore   submits    to    this 
Court  that  there  is  no  evidence  of  permanency  of 
any  injury  alleged  in  the  complaint  to  have  been 
sustained  as  the  result  of  the  alleged  accident,  not 
a  particle  of  evidence,  and  the  rule  of  law  is  that 
there  must  be  sufficient  evidence,  to  a  reasonable 
certainty.    As  stated  in  Pollock  v.  Pollock,  71  N.  Y. 
104,  it  is  error  of  law  to  find  a  material  fact  when 
there  is  a  total  absence  of  evidence  to  sustain  it. 
^^Insufficient  evidence  is,  in  the  eye  of  the  law,  no 
evidence."  ''When  we  say  that  there  is  no  evidence 
to  go  to  a  jury,  we  do  not  mean  literally  none,  but 
that  there  is  none  that  ought  reasonably  to  satisfy 
a  jury  that  the  fact  sought  to  be  proved  is  estab- 
lished."    The  Judge  of  the  trial  Court  manifestlv 
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took  the  position  that  it  was  for  the  jury  to  deter- 
mine whether  or  not  the  evidence  proved  perma- 
nent injury  or  whether  or  not  there  was  any  evi- 
dence showing  a  permanent  injury  (Tr.  56  and  57) 
and  he  therefore  admitted  the  tables  in  spite  of  the 
fact  that  there  was  no  sufficient  evidence  of  the 
permanency  of  the  injuries  alleged  in  the  complaint 
to  have  been  sustained  as  the  result  of  the  accident. 
The  authorities  show  the  rule  to  be  that  where 
there  is  conflict  of  testimony  as  to  whether  or  not 
an  injury  is  permanent,  then  the  determination  of 
that  question  is  for  the  jury,  and  tables  may  be 
considered  if  properly  introduced,  only  in  the  event 
the  jury  finds  permanent  injury.  In  this  case  there 
was  not  only  no  conflict  of  testimony,  but  there  was 
no  evidence  of  permanent  injury. 

Tweedy  v.  Inland  Brewing  Co.  (Wash.),  134  Pac. 
468. 

Filer  v.  N.  Y.  C.  R.  R.,  49  N.  Y.  43. 

MacGregor  v.  R.  I.  Co.,  60  At.  761. 

Mott  V.  Detroit  G.  H.  &  M.  R.  Co.,  79  N.  W.  3. 

Leach  v.  Det.  Elec.  Co.,  84  N.  W.  316. 

W.  U.  Tel.  V.  Morris,  83  Fed.  992  (C.  C.  A.) 

Sax.  V.  Det.  G.  H.  &  M.  R.,  84  N.  W.  314. 

Tenney  v.  Rapid  City  (S.  D.),  96  N.  W.  96. 

Foster  v.  Village  of  Bellaire,  86  N.  W.  383. 
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Hardy  v.  Milwaukee  St.  Ry.  Co.,  61  N.  W.  771, 

St.  L.  &  S.  F.  R.  R.  y.  Nelson  (Tex.)  49  S.  W.  710. 

Tex.  Mex.  Ry  v.  Douglas  (Tex.),  7  S.  W.  77. 

City  of  Honey  Grove  v.  Lamaster  (Tex.),  50  S. 
W.  1058. 

City  of  Friend  v.  Ingersoll  (Nebr.),  58  N.  W.  2S1. 

Remsnider  v.  Union  Sav.  &  Tr.  Co.  (Wash.),  154 
Pac.  135. 

City  of  Shawnee  v.  Slankaid  (Okla.),  116  Pae. 
803. 

Thayer  v.  Den.  &  R.  G.  R.  R.  (N.  Mex.),  154  Pac. 
691. 

Snyder  v.  Gt.  Nor.  Ry.  (Wash.),  152  Pac.  703. 

Specification  of  Error  V. 

The  Court  erred  in  denying  the  motion  of  the 
plaintiff  in  error  for  a  directed  verdict,  because 
there  was  no  evidence  to  show  that  the  defendant 
in  error  was  not  negligent,  or  that  his  negligence 
did  not  cause  the  accident  (Tr.  46  and  47).  While 
it  is  true  that  under  the  Common  Law  there  is  a 
presumption  against  negligence  in  most  cases,  this 
action  was  prosecuted  under  a  statutory  remedy, 
and  one  of  the  necessary  elements  of  this  remedy  is 
that  the  accident  be  not  due  to  the  negligence^  of 
the  employee.  (See  Appendix.)  To  maintain  his 
a(;tion  under  the  statute,  the  plaintiff  must  allege 
and  support  by  evidence  all  the  elements  required 
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by  that  statute  to  be  alleged  and  proved,  and  one 
of  those  elements  is  allegation  and  proof  that  the 
plaintiff  was  not  negligent,  and  this  must  be  alleged 
and  proved  before  recovery  can  be  had  under  the 
statutory  remedy,  just  as  at  Common  Law  a  com- 
mon carrier,  must  prove  that  it  was  not  negligent  in 
order  to  relieve  itself  of  responsibility  and  liability 
on  account  of  loss  of  goods  while  in  its  possession. 

Calumet  and  Arizona  Mining  Company  v.  Cham- 
bers (Ariz.),  177  Pac.  839. 

Pollock  V.  Pollock  (above). 

Section  3158,  R.  S.  A.  (Appendix.) 

The  Warren  Adams,  74  Fed.  413. 

Hudson  R.  L.  Co.  v.  Wheeler  Eng.  Co.,  93  Fed. 
374. 

The  Warren  Adams,  74  Fed.  413. 

Hudson  R.  L.  Co.  v.  Wheeler  Eng.  Co.,  93  Fed. 
374. 

St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  508. 

Specifications  of  Errors  VI,  VII  and  VIII. 

These  three  specifications  may  be  presented  in 
conjunction,  since  they  all  relate  to  the  instructions 
given  by  the  Court  with  regard  to  Mortality  Tables 
which  instructions  are  set  out  verbatim  therein. 
The  defendant  below  objected  to  the  admission  of 
American  Mortality  Tables  and  excepted  to  the 
rule  permitting  their  admission,  and  this  exception 
\YOu\d  reach  any  instructions  given  or  omitted  to  be 
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given  in  regard  to  this  evidence  erroneously  admit- 
ted to  the  prejudice  of  the  defendant.  But  specific 
objection  was  also  made  and  exception  allowed  to 
the  instructions  of  the  Court  in  relation  to  Mortal- 
ity Tables,  and  generally  as  presuming  the  perma- 
nency of  the  injury  (Tr.  56  and  57).  The  author- 
ities cited  in  the  argument  under  Specification  IV 
above  show  that  the  Court,  by  its  very  act  of  ad- 
mitting these  tables  did  in  real  effect,  whether  in- 
tentionally or  not  is  immaterial,  presume  the  per- 
manence of  the  injury,  or  that  there  was  sufficient 
evidence  of  permanency  to  raise  a  conflict  of  evi- 
dence thereon,  since  there  must  be  evidence  of  per- 
manent injury  in  order  to  warrant  even  the  admis- 
sion in  evidence  of  such  tables. 

The  whole  tendency  of  the  instructions  of  the 
Court,  taken  as  a  whole,  and  particularly  with  ref- 
erence to  Mortality  Tables,  showed  an  assumption 
that  there  was  evidence  of  permanent  injury,  and 
further,  the  instructions  set  out  in  Specification  No. 
IX  show  that  the  Court,  in  effect,  assumed  the  fact 
of  permanent  injury.  The  remark  of  the  Court  to 
the  objection  made  on  this  point  by  the  plaintiff  in 
error  (Tr.  56)  that  the  Court  did  noi  assume  perma- 
nent injury,  but  that  was  a  question  for  the  jury, 
could  not  cure  the  erroneous  instructions,  (1)  be- 
cause the  remark  still  assumed  there  was  evidence 
of  permanency  and  permitted  the  jury  to  consider 
the  issue  of  permanency  when  there  was  no  evi- 
dence, in  law,  to  warrant  such  submission  to  the 
jury,  and  (2)  because  such  general  remarks  do  not 
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cure  erroneous  instructions;  as  stated  in  St.  Louis 
I.  M.  &  S.  Ry.  V.  Needham,  52  Fed.  371,  where  the 
trial  court  had  given  instruction  and  of  its  own  mo- 
tion added  a  general  statement  modifying  the 
charge,  and  the  appellate  court  remarked,  ^Hhis 
particular  portion  of  the  charge  (the  remarks), 
standing  alone,  is  not  objectionable;  but  general  re- 
marks of  this  character  in  the  course  of  a  charge, 
while  they  may  tend  to  show  the  Court  really  en- 
tertains  sound  views  of  the  law,  do  not  extract  the 
vice  of  an  erroneous  instruction,  positive  in  its 
terms,  which  directs  the  jury  to  allow  damages  on 
a  wrong  basis." 

Furthermore,  in  those  cases  where  the  facts  are 
such  that  Mortality  Tables  are   admissible,   great 
'care  must  be  taken  by  the  Court  to  see  that  evi- 
dence of  all  essential  conditions  exists  in  the  case 
and  to  fully  instruct  the  jury  concerning  the  use  of 
the  tables  and  to  instruct  that  the  tables  are  not 
accepted  as  establishing  the  expectancy,  but  only 
as  a  possible  aid  in  view  of  all  the  conditions  sur- 
rounding the  particular  life  in  question;  all  the  cir- 
cumstances affecting  the  probable  duration  of  life 
should   be   called   to   the   attention  of   the   jury   in 
order  that  they  may  have  an  intelligent  understand- 
ing of  what  their  duty  is  in  determining  the  life 
expectancy  in  the  particular  case,   and    the    jury 
must  be  told  that  they  are  at  liberty  to  disregard 
the  tables  altogether  and  arrive  at  a  result  inde- 
pendent thereof.    Matters  of  this  kind  affecting  the 
individual  life  in  question  must,  as  stated  in  several 
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of  the  authorities  cited,  be  pointedly  brought  to  the 
attention  of  the  jury  by  instructions  and  a  failure 
to  do  so  is  ground  for  reversal.  The  case  of  Flor- 
ida Central  Railroad  v.  Burney  considers  at  length 
the  matter  of  inadequate  and  erroneous  instructions 
on  Mortality  Tables,  and  the  Georgia  Supreme 
Court  sets  forth  therein  forms  for  instructions  on 
such  tables  for  the  use  of  courts  and  in  order  that 
instructions  might,  in  the  future,  be  adequate,  and 
not  give  grounds  for  reversal  on  account  of  their  in- 
sufficiency. An  examination  of  these  instructions 
shows  that  the  instructions  given  by  the  Court  in 
the  present  case  are  inadequate  in  most  of  the  ma- 
terial and  essential  particulars,  which  the  Georgia 
Court  considered  essential. 

Vicksburg  &  Mer.  R.  R.  v.  Putnam  (U.  S.),  30  L. 

Ed.  257. 

St.  Louis  I.  M.  &  S.  Ry.  v.  Needham,  52  Fed.  371. 
Seigfred  v.  Pa.  R.  R.,  55  A.  1061. 

Steinbrunner  v.  Pitts  Ry.  Co.  (above). 

Florida  Central  R.  R.  v.  Bruney,  98  Ga.  1,  26  S.  E. 
730. 

Rooney  v.  N.  Y.  N.  H.  &  H.  R.  R.  (above). 

Pauza  V.  Lehigh  Valley  Coal  Co.  (above). 

Also  authorities  cited  under  Specification  of  Er- 
ror IV,  above. 

Furthermore,  the  instruction  in  Specification  of 
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Error  VIII  that  the  American  Mortality  Tables 
were  made  up  on  the  basis  of  the  ^^  average  man  of 
good  health"  is  incorrect  and  erroneous  because 
those  tables  are  not  so  made  up,  but  are  made  upon 
the  basis  of  selected  risks.  (Kerrigan  v.  Pa.  R.  R. 
and  City  of  Friend  v.  Ingersoll,  supra).  This  incor- 
rect statement  was  prejudicial  to  the  plaintiff  in 
error  because  the  jury  were  instructed  in  effect 
that  the  tables  were  made  up  on  a  basis  more  near- 
ly applicable  to  the  conditions  of  life  expectancy  of 
the  defendant  in  error  than  thev  are  in  fact,  and 
the  Court  emphasizes  this  prejudicial  error  in  its 
instructions  (Tr.  55,  lines  7-8)  by  identifying  plain- 
tiff's life  expectancy  to  be  the  same  as  that  of  the 
average  man  of  forty-two  years.  When  false  im- 
pressions may  have  been  raised  in  the  minds  of  the 
jury  by  evidence  or  instructions,  there  should  be  a 
new  trial.  (McDaniel  v.  McDaniel,  supra).  The 
wording  of  this  instruction  to  the  effect  that  the 
fact  a  man  is  engaged  in  a  hazardous  occupation  is 
a  circumstance  to  be  taken  into  consideration  by 
the  jury  ^'as  tending  to  show"  that  the  expectancy 
of  life  of  those  in  a  hazardous  occupation  is  less 
than  the  tables  would  indicate  illustrates  further 
the  absolute  indefiniteness  and  lack  of  any  basis 
whatever,  except  unlimited  conjecture  and  guess 
upon  which  the  jury  could  rely  in  determining  to 
'what  extent  the  fact  of  working  in  a  hazardous  oc- 
cupation would  lessen  the  life  expectancy  table  for 
the  said  hazardous  occupation.  Under  the  instruc- 
tions stating  the  fact  as  ''tending"  to  show  a  less  ex- 
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pectancy,  the  jury  might  have  concluded  that  there 
was  in  fact  no  such  lessening  in  case  of  hazardous 
employments.  The  fact  is  that  the  expectancy  is 
positively  less,  else  the  Court  would  not  be  justified 
in  making  the  modified  instruction,  but  the  ques- 
tion to  be  determined  was  how  much  less,  and  upon 
this  point  the  jury  had  no  evidence  and  instruction 
and  were  left  to  absolute  conjecture  and  guess. 

Specification  of  Error  IX. 

The  instruction  set  out  verbatim  in  this  specifica- 
tion clearly  imports  that  if  the  jury  found  for  the 
plaintiff,  they  should  take  into  consideration  the 
elements  which  are  stated  therein,  all  of  which  are 
elements  of  future  damages  on  account  of  perma- 
nent injury  and  incapacity  and  the  manifest  inter- 
pretation that  any  reasonable  juror  would  place 
upon  the  instruction  is  that  if  he  found  for  the 
plaintiff  at  all  he  should  take  all  these  elements 
into  consideration,  whereas  the  consideration  of 
such  elements  would  be  of  necessity  wholly  errone- 
ous and  irrelevant  if  the  jury  found,  as  they  had  a 
right  to  find,  and  could  have  found,  that  the  plain- 
tiff had  suffered  only  temporary  injury;  and  fur- 
thermore, this  charge  apparently  assumes  a  case 
where  there  is  total  loss  of  earning  capacity,  where- 
as there  Avas  no  evidence  or  proof  thereof  in  this 
case.  In  fact  the  plaintiff  admitted  that  he  had 
worked  and  and  that  he  was  at  the  time  of  the  trial 
able  to  do  some  kinds  of  work,  and  his  complaint 
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(Tr.  3,  Par.  5)  simply  alleges  that  Ms  power  to 
labor  has  been  ^  ^  diminished. " 

Even  if  this  charge  had  been  intended  by  the 
Court  to  be  applied  in  case  the  jury  found  future 
damages,  and  had  been  qualified  and  resti'icted  to 
that  condition,  it  would  still  have  been  erroneous 
(1)  because  as  shown  in  the  argument  under  Speci- 
fication IV  above,  there  was  no  evidence  of  future 
damages  reasonably  certain  to  result  from  the  in- 
jury complained  of,  no  evidence  that  such  damages 
would  inevitably  and  necessarily  result,  although 
such  proof  is  required,  and  there  is  no  evidence 
other  than  that  of  experts  to  determine  the  effect 
in  the  future  of  a  case  of  this  kind.  ^^  Testimony  of 
the  condition  up  to  the  time  of  the  trial  with  no 
evidence  the  condition  would  continue  is  not  suffi- 
cient to  justify  the  jury  in  considering  future  dam- 
ages" (Shultz  V.  Griffith,  72  N.  W.  445);  (2)  the 
instruction  manifestly  imports  a  case  of  future 
damages  due  to  permanent  injury,  whereas  perma- 
nent injury  is  not  the  only  condition  to  justify  fu- 
ture damages,  since  there  may,  in  a  proper  case, 
be  future  damages,  limited  to  cover  a  restricted 
damage,  not  due  to  any  permanent  injury. 

While  it  is  manifest  that  this  erroneous  instnu^- 
tion  influenced  the  verdict,  it  is  not  necessary  for 
the  plaintiff  in  error  to  show  that  the  erroneous  in- 
structions, or  any  erroneous  instruction,  influenced 
the  jury.  If  the  Court,  in  its  instructions  to  the 
jury,  erred  with  respect  to  some  proposition  of  law, 
^4t  is  well  understood  that  the  right  of  the  defeated 
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party  does  not  depend  on  his  showing  that  the  error 
actually  influenced  the  verdict.''  (McDaniel  v.  Mc- 
Daniel,  supra). 

Washington  &  G.  R.  R.  v.  Tobriner,  147  U.  S. 
571,  37  L.  Ed.  284. 

Strohm  v.  N.  Y.  L.  E.  &  W.,  96  N.  Y.  304. 

Main  v.  Grand    Rapids  G.  H.    &    N.  Y.    R.  R. 

(Mich)  174  N .  W.  157. 

Ayres  v.  Del.  L.  &  W.,  158  N.  Y.  254. 
Daigneau  v.  Grand  Trunk  R.  R.,  153  Fed.  593. 
U.  S.  Cast  Iron  Pipe  v.  Eastham,  327  Fed.  185. 

Specifications  of  Errors  X  and  XI. 

Each  of  these  specifications  are  covered  by  the 
foregoing  argument,  and  all  thereof,  which  is  di- 
rected to  each  of  them,  and  it  is  submitted  that 
these  specifications  are  well  taken.  In  reference 
to  the  excessiveness  of  the  verdict  of  $7500,  it  is 
self  evident  that  only  proof  of  permanent  injury 
and  incapacity  could  have,  under  any  circumstan- 
ces, warranted  such  an  amount  and  there  was  no 
evidence,  to  a  reasonable  certainty  or  at  all,  in  law, 
there  was  no  evidence  of  medical  expenses  incurred, 
of  permanent  injury  or  future  damages  due  thereto; 
or  of  other  expenses  of  this  kind;  the  defendant  in 
error  testified  that  he  had  worked  during  part  of 
the  thne  before  the  trial  and  was  able  to  do  at  least 
some  kinds  of  work  at  that  time. 


43 

There  is  no  other  explanation  than  that  the  jury 
acted  upon  the  basis  of  conjecture  and  guess,  that 
evidence  does  not  sustain  the  verdict  and  the  ver- 
dict was  accordingly  found  under  the  influence  of 
passion  and  prejudice.  ^^ Where  the  verdict  is  for  a 
sum  greatl}^  disproportionate  to  the  injury,  that  is, 
of  itself,  evidence  that  it  was  rendered  under  the  in- 
fluence of  passion  or  prejudice/'  Estees,  Pleading, 
Vol.  Ill,  Par.  4909. 

The  authorities  cited  below  show  much  smaller 
verdicts  for  manifestly  more  serious  injuries,  and 
therefore  show  that  the  verdict  in  this  case  was  ex- 
orbitant under  the  facts  and  circumstances,  as  they 
are  and  as  proved  by  the  evidence. 

The  Grecian  Monarch,  32  Fed.  635. 

The  Iroquois,  113  Fed.  964. 

Sheyer  v.  Lowell  (Cal.),  66  Pac.  307. 

Leeson  v.  Sawmill  Phoenex  (Wash.),  83  Pac. 
891. 

Klein  v.  Phelps  Lumber  Co.  (Wash.),  135 
Pac.  226. 

Missouri  Pacific  Ry.  Co.  v.  Tex.  Pac.  Ry.  Co., 
41  Fed.  311. 

Hamburg  American  Co.  v.  Baker,  185  Fed.  60. 

The  Anchoria,  113  Fed.  982. 

Louisville  &  N.  R.  Co.  v.  Subant,  96  Ky.  197; 
27  S.  W.  999;  (Century  Digest  Vol.  15  Col- 
umn 2114). 
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Wood  V.  Louisville  and  N.  R.  Co.,  88  Fed.  44. 

Engler  v.  W.  U.  Tel.  Co.,  69  Fed.  185. 

Washington  &  G.  R.  Co.  v.  Tobriner,  147  II. 
S.571,  37L.  Ed.  284. 

Tweedy  v.  Inland  Brewing  Co.,  134  Pac.  468, 

Mason  v.  Lord,  40  N.  Y.,  476. 

Putnam  v.  Hubbell,  42  N.  Y.  106. 

Mathews  v.  Coe,  49  N.  Y.  60. 

Snyder  v.  Great  Northern,  152  Pac.  703. 

In  the  Tweedy  ease:  it  is  error  for  a  court  to  find 
a  fact,  unsupported  by  evidence,  or  refuse  to  find  a 
fact  proved  by  uncontradicted  evidence,  and  such  a 
ease  is  reversible. 

In  the  Mathews  case  the  court  stated  a  finding  of 
fact  without  evidence  or  wholly  against  undisputed 
evidence  is  an  error  in  law. 

CONCLUSION. 

A^arious  of  the  errors  specified  are  so  distinctive 
and  different  that  the  argument  thereon  is  neces- 
sarily separate  and  somewhat  unrelated  to  the  other 
several  sx)ecifications,  except  as  all  of  them  show 
tlu^  factors  which  support  the  claim  of  the  plaintiff 
in  error  that  substantial  justice  was  not  done  in  the 
trial  and  by  the  verdict  and  judgment  and  the  Em- 
ployer's Liability  Law  of  Arizona  under  which  the 
trial  proceeded  can  fairly  be  stated  to  be  still  open 
to  broad  and  uncertain  interpretations,  and  it  has 
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thus  far  been  very  meagerly  passed  upon  except  in 
restricted  features  by  appellate  courts.  The  five  to 
four  decision  of  the  United  States  Supreme  Court 
in  the  case  of  Arizona  Copper  Company  v.  Hammer, 
63  L.  Ed.  1058,  suggests  the  uncertainty  and  possi- 
bility for  different  constructions  of  various  features 
of  the  law.  This  Hammer  decision  also  strongly  in- 
timates and  suggests  that  the  courts  will  be  pre- 
sumed and  expected  to  see  that  the  operation  of 
said  law  is  kept  within  the  proper  scope  and  espe- 
cially with  reference  to  excessive  verdicts  that  are 
quite  possible  under  an  unlimited  liability  as  cre- 
ated by  the  statute.  By  reason  of  the  very  fact  that 
this  law  places  unlimited  liability  upon  an  employ- 
er, an  unusual  condition  among  laws  of  the  States, 
the  courts  must  give  a  reasonable  construction  to 
the  law  to  protect  the  employer  in  those  features 
thereof  which  place  limitations  upon  its  operation. 
Under  this  view,  therefore,  the  plaintiff  in  error 
earnestly  presses  its  contention  of  error  in  the  de- 
nial bv  the  lower  court  of  its  motion  for  security 
for  costs  and  of  the  denial  of  its  demurrer  and  in 
lieu  thereof  the  granting  by  the  court  to  the  de- 
fendant in  error  of  the  privilege  of  election  to  pro- 
ceed under  the  Employer's  Liability  Law,  said  elec- 
tion being  more  than  two  years  after  the  accrual 
of  the  action,  and  contrary  to  the  Arizona  hiws  pro- 
viding that  election  of  a  remedy  must  be  made  by 
an  emplo3^ee  within  the  said  period  of  limitations. 
In  several  instances  employees  have  brought  ac- 
tions, as    in    this    case,    alleging    two  inconsistent 
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causes  and  have  been  allowed  by  the  rule  of  the 
courts  to  permit  the  complaint  to  stand  until  just 
before  the  time  of  trial  and  then  to  proceed  upon 
whichever  cause  plaintiff  chose.  When  a  complaint, 
incorporating  tw^o  such  inconsistent  causes,  as  in 
this  case,  is  permitted  to  stand  until  after  the  two 
years  has  expired  and  then  the  plaintiff  is  permit- 
ted to  make  an  election,  the  said  limitation  is  there- 
by made  ineffective  and  void  and  is  decided  to  the 
manifest  prejudice  of  the  defendant.  In  this  case 
the  record  shows  that  the  plaintiff  had  been  allow- 
ing his  case  to  lie  dormant;  he  had  even  failed  to 
appear  by  counsel  when  the  case  was  called  August 
4,  1919,  but  shortly  before  the  trial  and  more  than 
two  years  after  the  accident  he  secured  new  attor- 
ne^^s,  who  in  fact,  took  the  case  up  anew  and  were 
X)ermitted  to  then  make  an  election.  The  plaintiff 
in  error  had,  at  all  times,  for  two  years  been  ready 
and  present  at  the  term  of  court  to  proceed  with  the 
case,  but  the  defendant  in  error  was  not  so  ready 
and  present.  The  plaintiff  in  error  had  the  right, 
under  such  circumstances,  to  infer  that  the  defen- 
dant in  error  was  not  expecting  to  press  his  cause; 
and  surely  the  plaintiff  in  error  had  the  right  to 
expect  that  no  additional  privilege  would  be  given 
tlie  defendant  in  error  as  a  right  after  the  two-year 
limitation  had  expired.  It  is  submitted  that  the 
only  reasonable  and  just  conclusion,  as  well  as  the 
only  lawful  construction  of  the  said  laws  of  Arizona, 
is  that  an  employee,  having  the  liberal  privileges 
which  have  been  extended  to  him  and  having  three 
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remedies  to  select  from,  must  make  his  selection 
before  the  two-year  limitation  expires.  This  seems 
a  very  small  requirement  to  ask  of  the  employee  in 
return  for  the  manifest  privilege  the  laws  give  him, 
and  no  practice  or  subterfuge  should  be  encoin*- 
aged  or  permitted  which  will  allow  the  employee 
to,  in  effect,  make  void  that  provision  of  the  law. 

The  specification  based  upon  the  offer  of  the 
X-Ray  plates  is  prejudicial  error,  on  account  of 
which  the  Court  should  set  aside  the  judgment. 
The  right  does  not  depend  on  showing  that  the  er- 
ror actually  influenced  the  verdict,  but  the  effect 
of  this  offer  must  have  influenced  the  jury  in  arriv- 
ing at  its  verdict,  for  the  evidence  in  the  case  would 
not  warrant  the  jury  in  returning  a  verdict  of 
$7500.00.  The  rule  is  stated  by  the  court  in  McDan- 
iel  V.  McDaniel,  supra,  ''a  verdict  should  be  set 
aside  whenever  the  error  or  misconduct  renders  it 
reasonabl}^  doubtful  whether  a  verdict  has  been  le- 
gitimately procured." 

The  specifications  with  reference  to  erroneou^^ 
admission  of  Mortality  Tables  as  evidence  and  the 
expressed  doubt  of  the.  judge  thereon,  of  the  in- 
Btructions  based  thereon,  and  of  the  erreoneous  ir.- 
structions  presuming  permanency  of  injury,  have 
been  set  out  at  some  length  and  we  trust  with  suf- 
ficient clearness  and  fullness  to  impart  to  the  court 
the  confidence  we  have  that  the  errors  were  uncjiK^s- 
tionably  prejudicial  and  reversible,  and  the  admis- 
sion of  the  American  Mortality  Tables  based  upon 
vselected  insurance  risks  and  the  instructions  and 
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omissions  to  instruct  thereon,  all  produced  the  ef- 
fect that  there  was  evidence  of  permanent  injury 
and  there  was  permanent  injury.     There  is  no  con- 
flict of  evidence  in  regard  to  the  injury.    The  only 
evidence  thereof  was  that  of  the  expert  witness  of 
the  plaintiff  below,  who  stated  what  he  found  as 
a  result  of  his  physical  examination.    There  was  no 
cross-examination  of  this  witness.    The  evidence  of 
the  witnesses  of  the  defendant  below  was  based  upon 
hypothetical  questions  and  showed  what  would  have 
been  the  result  if  said  fracture  mentioned  by  plain- 
tiff's physician  had  been  serious.     The  plaintiff's 
physician  did  not  state  any  opinion  whether  he  con- 
sidered the  condition  serious  or  not  and  the  result 
of  the  whole  medical  testimon}^,  standing  uncontra- 
dicted with  reference  to  the  injuries  alleged  in  the 
complaint,  is  that  the    physical    examination    was 
made  after  tw^o  years  and  just  before  the  trial,  and 
showed  there  had  been  injuries  to  the  scapula  and 
fifth  lumbar   vertebra   at  some  time,   that  some  of 
these  injuries  consisted  of  fractures,  that  they  had 
been  repaired  b,y  nature  and  united,  and  that  the 
said  injuries  must  have  been  slight  if  they  occurred 
at  the  time  of  the  accident  because  if  there  had  been 
serious  fractures  of  the   vertebra  at  least  partial 
paralysis  would  have  followed,  whereas  the  testi- 
mony of  the  plaintiff  himself  showed  that  he  did 
not,  at  any  time,  suffer  from  such  paralysis,  but 
worked  shortly  after  the  accident  and  his  physician 
admitted   (Tr.  46)   the  injury  was  not  such  as  to 
necessarily  cause  paralysis.     There   was  no   testi- 
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mony  offered  that  there  would  be  any  future  eon- 
sequences  whatever.  If  there  were  to  be  future 
consequences,  there  should  have  been  introduced 
some  testimony  as  to  how  long  they  might  last.  If 
it  is  possible  to  say  that  there  is  evidence  of  perma- 
nent injury  because  an  examination  shows  that 
there  have  been  injuries  or  fractures  to  a  scapula 
or  to  a  vertebra  that  have  been  united  and  repaired 
by  nature,  then  what  kind  of  evidence  could  possi- 
bly be  submitted  in  order  to  show  that  the  injuries 
or  fractures  had  been  temporary  injuries  and  had 
been  repaired "?  If  the  aforesaid  evidence  of  re- 
paired and  united  fractures  shows  permanent  in- 
jury, then  every  case  where  there  have  been  frac- 
tures, which  have  united  and  been  repaired,  is  irre- 
vocably a  case  of  permanent  injury  and  there  can 
be  no  such  thing  as  a  temporary  injury  where  such 
fractures  occur.  Such  is  contrary  to  common  sense 
and  to  the  evidence  in  this  case  and  is  inconsistent 
even  with  the  instruction  of  the  court  that  the  jury 
were  to  be  the  judges  to  what  extent  '^as  a  result 
of  said  injury  his  spinal  column  has  been  impaired 
or  his  shoulder  blade  or  shoulder  has  been  injured 
and  whether  or  not  these  incapacitations,  if  any,  are 
permanent  or  merely  temporary."  Our  confidence 
in  our  contention  of  the  absence  of  evidence  of 
permanency  and  the  consequent  errors  in  admission 
of  Mortality  Tables  and  of  instructions  upon  per- 
manency, is  based  upon  the  cases  which  have  been 
cited;  particular  attention  is  drawn  to  the  case  of 
Snyder  v.  Great  Northern  Railway  Company,  152 
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Pac.  703,  as  almost  parallel  in  facts,  but  making 
this  present  case  even  stronger,  as  one  where  there 
is  no  evidence  of  permanent  injury  and  one  where 
it  was  reversible  error  to  admit  Mortality  Tables. 
The  plaintiff  walked  into  court  and  took  the 
stand  unaided,  without  any  claim  of  deformity  or 
of  being  crippled,  or  any  evidence  thereof.  If  a 
plaintiff  in  such  a  condition  and  upon  the  testimony 
in  this  case  can  obtain  a  verdict  as  for  future  and 

permanent  injuries  in  the  sum  herein  given,  and 
such  a  verdict  be  allow^ed  to  stand,  then  the  law  in 
regard  to  the  necessity  of  evidence  to  sustain  a 
verdict  is  vain  and  of  no  effect,  and  the  assumption 
of  the  Supreme  Court  in  the  Hammer  case  is  not, 
it  is  submitted,  being  met  by  the  courts  in  actual 
practice. 

We  submit  therefore  that  errors  prejudicial  to 
the  plaintiff  in  error  occurred  as  hereinbefore  spec- 
ified, that  the  trial  court  erred  to  the  prejudice  of 
the  plaintiff  in  error  in  the  matters  and  things 
enumerated,  that  the  verdict  is  for  said  reasons  con- 
trary  to  law,  excessive,  and  deprives  the  plaintiff 
in  error  of  property  without  due  process  of  law, 
and  said  verdict  and  judgment  should,  in  justice 
and  right,  be  set  aside  and  such  other  proper  action 
taken  by  this  Court  as  mav  seem  meet. 

(7) 


Attorneys  for  Plaintiff  in  Error, 
United  Verde  Extension  Mining 
Company,  a  Corporation. 
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APPENDIX. 

EMPLOYER'S  LIABILITY  LAW. 

Revised  Statutes  of  Arizona,  1913. 

Chapter  Six,  Title  Fourteen. 

Section  3153.  This  chapter  is  and  shall  be  de- 
clared to  be  an  employer's  liability  law  as  pre- 
scribed in  section  7  of  article  XVIII  of  the  state 
constitution. 

Section  3154.  That  to  protect  the  safety  of  em- 
ployees in  all  hazardous  occupations  in  minin[>-, 
smelting,  manufacturing,  railroad,  or  street  railway 
transportation,  or  any  other  industry,  as  provided 
in  said  section  7  of  article  XVIII  of  the  state  con- 
stitution, any  employer,  whether  individual,  asso- 
ciation, or  corporation,  shall  be  liable  for  the  death 
or  injury,  caused  by  any  accident  due  to  a  condition 
or  conditions  of  such  occupation,  of  any  em|)loyee 
in  the  service  of  such  employer  in  such  hazardous 
occupation,  in  all  cases  in  which  such  death  or  in- 
jury of  such  emplo3^ee  shall  not  have  been  caused 
by  the  negligence  of  the  employee  killed  or  injured. 

Section  3155.  The  labor  and  services  of  workmen 
at  manual  and  mechanical  labor,  in  the  employment 
of  any  person,  firm,  association,  company,  or  cor- 
poration, in  the  occupations  enumerated  in  the  next 
section  hereof,  are  hereby  declared  and  determined 
to  be  service  in  a  hazardous  occupation  within  the 
meaning  of  the  terms  of  the  preceding  section. 

By  reason  of  the  nature  and  conditions  of,  and 
the  means  used  and  provided  for  doing  the  work 
in,  said  occupations,  such  service  is  especially  dan- 
gerous and  hazardous  to  the  workmen  tht^rein,  be- 
cause of  risks  and  hazards  which  are  inherent  in 
such  occupations  and  which  are  unavoidable  by  the 
workmen  therein. 

Section  3156.    The   occupations  hereby  declared 
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and  determined  to  be  hazardous  within  the  meaning 
of  this  chapter  are  as  follows: 

(8)  All  work  in  or  about  quarries,  open  pits^ 
open  cuts,  mines,  ore  reduction  works  and  smelters. 

Section  3157.  Every  employer,  whether  individ- 
ual, firm,  association,  company  or  corporation,  em- 
ploying workmen  in  such  occupation,  of  itself  or 
through  an  agent,  shall  by  rules,  regulations  or  in- 
structions, inform  all  employees  in  such  occupa- 
tions as  to  the  duties  and  restrictions  of  their  em- 
tployment,  to  the  end  of  protecting  the  safety  of  em- 
ployees in  such  employment. 

Section  3158.  When  in  the  course  of  work  in  any 
of  the  employments  or  occupations  enumerated  in 
the  preceding  section,  personal  injury  or  death  by 
any  accident  arising  out  of  and  in  the  course  of  such 
labor,  service  and  employment,  and  due  to  a  condi- 
tion or  conditions  of  such  occupation  or  employ- 
ment, is  caused  to  or  suffered  by  any  workman  en- 
gaged therein,  in  all  cases  in  which  such  injury  or 
death  of  such  employee  shall  not  have  been  caused 
by  the  negligence  of  the  employee  killed  or  injured, 
then  the  employer  of  such  emplo3^ee  shall  be  liable 
in  damages  to  the  employee  injured,  or  in  case 
death  ensues,  to  the  personal  representative  of  the 
deceased  for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employee;  and,  if 
none,  then  to  such  employee's  parents;  and,  if  none, 
then  to  the  next  of  kin  dependent  upon  such  em- 
ployee, and,  if  none,  then  to  his  personal  repre- 
sentative, for  the  benefit  of  the  estate  of  the  de- 
ceased. 

Section  3159.  In  all  actions  hereafter  brought 
against  any  such  employer  under  or  by  virtue  of 
any  of  the  provisions  of  this  chapter  to  recover 
damages  for  personal  injuries  to  any  employee,  or 
where  such  injuries  have  resulted  in  his  death,  the 
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question  whether  the  employee  may  have  been 
guilty  of  contributory  negligence,  or  has  assumed 
the  risk,  shall  be  a  question  of  fact  and  shall  at  all 
times,  regardless  of  the  state  of  the  evidence  relat- 
ing thereto,  be  left  to  the  jury,  as  provided  in  sec- 
tion 5  of  article  XVIII  of  the  state  constitution; 
provided,  however,  that  in  all  actions  brought 
against  any  employer,  under  or  by  virtue  of  any  of 
the  provisions  of  this  chapter  to  recover  damages 
for  personal  injuries  to  an  employee,  or  where  such 
injuries  have  resulted  in  his  death,  the  fact  that  the 
employee  may  have  been  guilty  of  contributory  neg- 
ligence shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee. 

Section  3161.  In  all  actions  for  damages  brought 
under  the  provisions  of  this  chapter,  if  the  plaintiff 
be  successful  in  obtaining  judgment,  and  if  the  de- 
fendant appeals  to  a  higher  court,  and  if  the  plain- 
tiff in  the  lower  court  be  again  successful;  and  the 
judgment  of  the  lower  court  is  sustained  by  the 
higher  court  or  courts;  then,  and  in  that  event  the 
plaintiff  shall  have  added  to  the  amount  of  such 
judgment  by  such  higher  court  or  courts,  interest 
at  the  rate  of  twelve  per  cent  per  annum  on  the 
amount  of  such  judgment  from  the  date  of  the  fil- 
ing of  the  suit  in  the  first  instance  until  the  full 
amount  of  such  judgment  is  paid. 

Section  3162.  No  action  shall  be  maintained 
under  this  chapter  unless  commenced  within  two 
years  from  the  day  the  cause  of  action  ac^M'ued. 


Section  3176. 


* 


Provided,  if,  after  the  accident,  either  the  em- 
ployer or  the  workman  shall  refuse  to  make  or  ac- 
cept compensation  under  this  chapter  oi-  to  proceed 
under  or  rely  upon  the  provisions  hereof  for  relief, 
then  the  other  may  pursue  his  remedy  or  make  his 
defense  under  other  existing  statutes,    the    State 
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Constitution,  or  the  common  law,  except  as  herein 
provided,  as  his  rights  may  at  the  time  exist.  Any 
suit  brought  by  the  workman  for  a  recovery  shall 
be  held  as  an  election  to  pursue  such  remedy  ex- 
clusively. 
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UNITED   VERDE   EXTENSION   MINING   COM- 
PANY, a  Corporation, 

Plaintiff  in  Error. 


vs. 
MIKE  KOSO, 


Defendant  in  Error. 


ADDITIONAL  STATEMENT  OF  THE  CASE 

Answer  was  filed  March  22,  1918,  after  which,  on 
January  18,  19 19,  defendant  filed  its  motion  supported 
by  affidavit  for  security  for  costs,  vv^hich  motion  was 
submitted  to  the  court  February  6,  1919  (Tr.  of  Rec, 
p.  17),  the  same  being  overruled  August  4,  1920,  with- 
out an  exception  being  saved  to  the  action  of  the  Court. 

In  the  trial  of  the  case,  the  evidence  showed  that 
the  defendant  in  error  had  been  knocked  down  by  rock 
falling  from  the  roof  of  the  mine,  which  rock  struck 
him  on  the  back  and  shoulders  injuring  him  to  the 
extent  of  compelling  him  to  lie  where  he  fell  for  fifteen 
minutes  or  half  an  hour.  (Tr.  of  Rec,  p.  34.)  After- 
wards the  cage  came  down  and  the  shift  boss  came 
from  the  1300  foot  level  and  put  the  defendant  in  error 
in  the  cage  and  took  him  to  the  dry  house,  that  "they" 
pulled  off  his  clothes  and  put  on  clean  ones,  and  tried 


to  wasih,  his  neck  and  back,  which  were  full  of  rocks, 
and  he  was  taken  in  an  automobile  to  the  hospital.  (Tr. 
of  Rec,  p.  35.)  That  the  back  and  right  shoulder  of 
defendant  in  error  were  hurt,  also  his  left  foot  and  toe, 
and  that  the  rocks  in  falling  hit  tihe  whole  length  of  his 
back  which  he  indicated.     (Tr.  of  Rec,  p.  35.) 

That  at  the  time  of  trial  (more  than  two  years 
after  the  injury)  his  back  and  shoulders  were  sore; 
that  he  could  move  his  limbs  around  at  that  time,  and 
was  able  to  do  easy  work,  but  could  not  perform  hard 
work;  that  after  working  ten  or  fifteen  days  his  back 
started  to  hurt  "bad" ;  that  he  could  stoop  over,  but  it 
hurt  him;  at  the  time  of  the  injury  he  was  earning 
$5.50  per  day:  that  he  had  always  done  hard  work  and 
could  not  do  office  work  or  clerical  work.     (Tr.  of  Rec, 

p.  35-) 

Shortly  after  receiving  the  injury  "they"  took  him 
to  the  dry  house;  "the}^"  put  him  on  a  bench  in  the 
dry  house  and  then  the  dryman  took  off  his  clothes ; 
that  he  could  not  l:'ft  his  hand  above  his  head  (Tr.  of 
Rec,  p.  36),  and  it  was  ten  days  before  he  could  put 
on  his  clothes  without  help.  (Tr.  of  Rec,  p.  37.)  He 
remained  in  the  hospital  about  twenty  days  and  then 
the  doctor  told  him  to  get  out.  (Tr.  of  Rec,  p.  35.) 
After  being  told  to  get  out  of  the  hospital  he  went  to 
Phoenix  and  at  Phoenix  he  was  under  the  treatment 
of  Doctor  Nichols,  who  wanted  to  put  him  in  the  hos- 
pital, "but  I  had  no  money."     (Tr.  of  Rec,  p.  37.) 

The  medical  expert's  testimony  was  substantially: 
That  he  carefully  examined  the  defendant  in  error  and 
the  history  of  the  case,  together  with  an  examination  of 
the  body  by  sight,  hearing  and  touch,  and  also  with  (he 
fluroscope,  and : 


''In  the  first  place  he  ihas  an  hernia,  a  begin- 
ning hernia  in  the  right  side.  He  has  lost  about 
50  per  cent  of  the  power  of  his  right  hand  and  that 
the  examination  showed  an  injury  to  the  scapula  or 
shoulder  blade,  also  there  had  been  an  injury  to  the 
fifth  lumbar  vertebrae  on  the  right  side  that  had 
been  repaired  by  nature  and  a  bony  ridge  thrown 
out  connecting  the  fifth  lumbar  vertebrae  with  the 
first  sacral  vertebrae.  The  bone  injury  to  the 
scapula  has  united  and  there  is  more  bony  tissue 
at  present  than  there  was  before  he  was  injured, 
and  that  the  injury  consists  of  fractures." 

after  which   Mortality  Tables   were   admitted   and  the 
defendant  in  error  rested.     (Tr.  of  Rel.,  pp.  38-39.) 

ARGUMENT 
SPECIFICATION   OF  ERROR   I 

Answering  the  several  specifications  urged  by  the 
plaintifif  in  error  in  their  numerical  order,  defendant  'n 
error  respectfully  submits  to  the  Court  that  Specifica- 
tion of  Error  One  is  improperly  assigned  for  the  reason : 

First:  That  the  error,  if  any,  complained  of,  in 
overruling  the  Motion  for  vSecurity  for  Costs,  was  not 
saved,  as  no  exception  was  taken  to  the  action  of  the 
Court. 

Second:  The  Motion  for  Security  for  Costs  was 
submitted  on  February  6,  19 19,  and  taken  under  advise- 
ment by  the  Court,  and  the  same  was  not  acted  ui)on  or 
any  action  taken  until  the  4th  day  of  August,  1920, 
more  than  four  months  after  verdict  and  judgment  in 
the  case.  The  plaintiff  in  error,  defendant  below,  hav- 
ing failed  to  secure  a  ruling  on  its  Motion  for  Security 
for  Costs  until  after  judgment,  cannot  comp]a"n  at  th's 


time,  as  its  failure  to  secure  a  ruling  of  the  Court  before 
trial  constitutes  a  waiver  of  its  rights,  if  any,  under 
its  motion. 

Welch  V.  Hannie,  112  Miss.  79;  y2  So.  861. 

Third:  The  final  ruling  of  the  Court  was  correct 
as  the  affidavit  submitted  by  the  plaintiff  in  error  in 
support  of  its  motion  was  not  sufficient  in  that  the  same 
was  made  on  information  and  belief,  and  was  wholly 
insufficient  in  that  it  failed  to  state  any  of  the  necessary 
facts  required  by  the  statute.  An  affidavit  upon  in- 
formation and  belief  cannot  supply  the  place  of  a  posi- 
tive allegation. 

I  R.  C.  L.,  p.  7^2, 

Dyer  v.  Flint,  21  111.  80;  74  Rm.  Dec.  73. 

Archer  v.  Claffin,  31  111.  361. 

Rollins  V.  Carroll,  81  111.  22J. 

Bassett  v.  Bratton,  86  111.  158. 

The  failure  of  the  plaintiff  in  error  to  have  the  court 
pass  on  its  motion  for  security  for  costs  before  judg- 
ment, constitutes  a  waiver  of  the  motion  and  all  its 
rights  thereunder;  its  failure  to  save  an  exception  to 
the  action  of  the  Court  when  taken  leaves  it  in  a  posi- 
tion where  it  cannot,  in  this  Court,  assert  or  predicate 
any  error  upon  the  rulings  of  the  Court.  Moreover,  its 
affidavit  submitted  being  insufficient,  the  action  of  the 
Court  was  right  and  no  error  committed  in  its  ruling. 

SPECIFICATION  OF  ERROR  II 

This  error  is  improperly  assigned,  the  complaint 
consists  of  two  counts.  To  this  complaint  demurrers 
were  interposed: 

First:    To  the  complaint  in  its  entirety. 


Second:    Separately  to  the  first  count;  and 

Third:    Separately  to  the  second  count. 

Plaintifif  in  error  complains  that  the  Court  erred 
in  overruling  or  failing  to  act  upon  the  demurrer  inter- 
posed by  the  defendant  in  error  to  the  whole  complaint. 
The  Court  did  not  overrule  the  demurrer  to  the  com- 
plaint, certainly  the  plaintiff  in  error  cannot  complain 
of  the  failure  to  act  upon  the  demurer,  having  proceeded 
to  trial  without  obtaining  a  determination  of  a  demurrer 
or  motion  is  a  waiver  of  such  demurrer  or  motion,  ex- 
cept only  that  the  complaint  or  declaration  des  not  state 
facts  constituting  a  cause  of  action,  and  the  latter  is 
not  asserted;  moreover,  it  appears  that  the  plaintiff  in 
error  obtained  leave  to  file  an  amended  answer,  which, 
however,  was  not  filed,  but  instead  thereof  proceeded 
to  trial. 

In  argument  in  this  Court  the  Statute  of  Limita- 
tions is  sought  to  be  invoked,  but  wherein  does,  in  the 
record,  such  claim  or  assertion  appear  to  have  been 
made  in  the  Court  below^?  Or,  what  adverse  ruling  of 
the  Court  below  is  drawn  in  question,  of  which  plaintifif 
in  error  can  here  complain?  It  is  not  improper  to  re- 
mark, as  passing  comment,  that  the  procedure  here 
adopted,  of  stating  the  cause  of  action  in  two  counts, 
was  not  new  and  novel;  counsel  for  plaintiffs  in  this 
class  of  actions  being  uncertain  as  to  the  ultimate  de- 
termination of  the  constitutionality  of  the  Arizona  Em- 
ployer's Liability  Act  did  uniformly  state  such  causes 
of  action  in  two  counts. 

Arizona  Eastern   Railroad  Co.   v.   Bryan,    i8 

Ariz.  io6. 
SPECIFICATION  OF  ERROR  ITI 

Here   a^-ain   we   ask   what   adverse   ruling  of  the 


Court  below  is  drawn  in  question  by  this  Assignment 
of  Error?  Counsel  for  defendant  in  error  offered  cer- 
tain X-Ray  photographs;  perhaps  they  were  not  suf- 
ficiently identified  to  permit  their  introduction;  counsel 
for  plaintiff  in  error  objected  thereto  and  the  Court 
sustained  the  objection.  If  this  be  error,  then,  indeed, 
most  all  cases  wherein  improper  evidence  was  offered, 
and  though  rejected,  be  reversed. 

The  plaintiff  in  error  had  the  opportunity  to  request 
from  the  trial  Court  an  admonition  to  the  jury,  which 
it  failed  to  request.  Again,  it  had  the  opportunity  to 
present  such  error  or  impropriety  of  counsel  for  the 
defendant  in  error  to  the  trial  Court  for  correction  in 
its  motion  for  a  new  trial;  it  failed  to  do  so.  Can  the 
plaintiff  in  error  here,  for  the  first  time  on  appeal,  assign 
error  of  conduct,  the  propriety  of  which  was  not  even 
mooted  in  the  Court  below? 

SPECIFICATION  OF  ERROR  IV 

Under  this  head  the  plaintiff  in  error  complains  of 
the  introduction  of  the  American  Mortality  Tables  into 
evidence. 

It  must  be  conceded  that  in  general,  the  introduc- 
tion into  evidence  of  these  Tables  is  no  longer  ques- 
tioned. 

Wigmore    on    Evidence,    Vol.    3,    Sec.    1698, 
page  2178. 

The  plaintiff  in  error,  as  we  understand  his  brief, 
raises  two  objections  upon  which  he  predicates  supposed 
error : 

First:  That  there  was  no  sufficient  evidence  in  the 
record  to  show  that  the  defendant  in  error  was  within 


the  ''class"  to  which  the  particular  tables  were  ap- 
plicable, and, 

Second :  That  there  was  no  evidence  of  permanent 
injury  to  the  defendant  in  error. 

Neither  of  these  objections  were  raised  in  the  trial 
Court.  The  objection  raised  in  the  trial  Court  was  that 
the  Tables  do  not  apply  to  those  engaged  in  mining 
occupations. 

But,  as  to  the  merit  of  these  objections,  the  first, 
upon  analysis  we  find  is  based  upon  the  hypothesis  that 
as  a  condition  precedent  to  the  introduction  of  the 
Tables  a  party  must  show,  affirmatively,  his  previous 
habits.  We  take  it  that  the  plaintiff  in  error  means  by 
this  that  defendant  in  error  in  the  instant  case,  must 
have  shown  affirmatively  that  he  was  a  man  of  good 
moral  habits ;  yet,  we  venture  the  assertion,  had  de- 
fendant in  error  gone  so  far  as  to  have  attempted  to 
make  such  a  showing,  the  plintiff  in  error,  in  indigna- 
tion would  have  arisen  to  protest  against  the  admissi- 
bility of  such  irrelevant  and  immaterial  matter,. — and 
quite  properly  so.  We  have  found,  from  a  perusal  of 
the  cases  cited  by  the  plaintiff  in  error  in  his  brief,  that 
the  word  "habit"  or  "habits"  has  been  used  in  two  or 
three  instances,  but  we  assert  that  such  words,  when 
used  in  the  cases  cited,  were  used  in  the  sense  of  depict- 
ing a  phase  of  plhysical  hardihood,  and  were  in  no  sense 
intended  to  be  understood  as  opening  up  the  avenue  of 
"moral  standing."  We  can  not  appreciate  and  frankly 
do  not  understand  the  position  of  the  plaintiff  in  error, 
with  reference  to  this  part  of  his  contention,  less  the 
same  results  from  a  confusion  of  ideas.  Tt  were  a  hard 
rule,  indeed,  which  would  require,  as  a  condition  pre- 
cedent to  the  introduction,  o^  mortality  tables,  that  the 
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party  seeking  such  introduction  would  have  to  show 
that  he  was  a  man  of  good  moral  habits — and  such  a 
contention,  indeed,  finds  support  neither  in  logic  nor  at 
law. 

It  may  be  said,  wth  some  degree  of  force  and  logic, 
that  the  prior  good  health  of  the  party  seeking  the  intro- 
duction of  the  tables  must  be  shown,  but  we  do  not  con- 
cede that  this  showing  must  be  detailed  over  any  given 
period  of  time  in  the  past.  We  assert,  on  the  contrary, 
that  when  the  party  seeking  to  introduce  the  tables,  has 
testified  that  before  the  injury  he  was  a  man  in  good 
health,  and  where,  as  in  this  case,  that  evidence  stands 
uncontradicted  on  the  record,  that  there  is  a  resultant 
presumption  of  fact  which  aids  the  bare  ''dogmatic'' 
statement. 

The  defendant  in  error,  testifying  on  direct  ex- 
amination during  the  progress  of  the  trial,  stated : 

''I  have  been  a  sailor,  and  in  mining  the  last 
i8  years.     (Tr.  of  Rec,  p.  34.) 

"Before  this  accident  I  was  feeling  good,  and 
had  nothing  on  my  back  and  shoulders."  (Tr.  of 
Rec,  p.  35.) 

We  believe  the  above  testimony  to  have  been  a 
sufficient  predicate  for  the  introduction  of  the  tables 
upon  the  specific  objection  taken  under  the  first  point 
raised. 

As  to  the  second  point,  we  concede  that  before 
mortality  tables  may  be  used  in  evidence,  that  there 
must  be  some  evidence,  something  beyond  mere  frag- 
mentary evidence,  of  the  permanent  nature  of  the  injury. 

We  submit  that  the  evidence  adduced  at  the  trial 
of  this  cause  in  the  Court  below,  having  particular  rela- 


tion  to  the  injury  of  the  defendant  in  error  tended  to 
show  a  permanent  injury. 

Dr.  Wyn  WyHe,  testifying*  on  behalf  of  the  defend- 
ant in  error,  stated: 

''In  the  first  place,  he  has  an  hernia,  a  begin- 
ninp-  hernia  on  the  n'o'ht  side.  Hernia  is  another 
name  for  rupture.  He  has  lost  about  50  per  cent 
of  the  power  of  his  right  hand.  There  has  been 
an  injury  to  the  scapula  or  shoulder-blade,  and 
there  has  been  an  injury  to  the  fifth  lumbar  verte- 
brae on  the  right  side,  tlhat  has  been  repaired  by 
nature,  and  a  bony  ridge  thrown  out  connecting 
the  fifth  lumbar  vertebrae  with  the  first  sacral 
vertebrae.  The  injury  to  the  scapula,  the  bone  in- 
jury, has  united  and  there  is  more  bony  tissue  there 
at  tihe  present  than  there  was  before  he  was  injured. 
This  injury  consisted  of  fractures."     (Tr.  of  Rec, 

pp.  38-39-) 

This  testimony  was  affirmative  and  positive  in  its 
nature.  When  we  say  that  a  man  has  lost  fifty  per  cent 
of  the  power  of  his  right  hand,  we  must  surely  mean 
that  fifty  per  cent  of  the  power  of  that  right  hand  is 
gone  forever, — lost  beyond  recovery. 

It  has  been  repeatedly  held  by  the  Courts  that, 
where  permanency  of  injury  is  controverted,  the  mortal- 
ity tables  may  be  admitted  to  be  considered  by  the  jury 
in  case  they  find  that  the  injury  is  permanent. 

Richmond,  etc.,  R.  R.  Co.  v.  Garner,  ()i  Ga.  27: 

16  S.  E.  no. 
Blair  v.  Madison  County,  81  Iowa  313;  46  N. 

W.  1093. 
Wilkins  V.  Flint,  128  Mich.  262 ;  87  N.  W.  195. 
As  questions  relating  to  instructions  given  with  re- 
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spect  to  these  mortality  tables  are  taken  up  at  a  later 
time,  in  the  brief  of  plaintiff  in  error  (Specifications  of 
Errors  VI,  VII  and  VIII),  we  leave  the  argument  of 
the  above  objections,  believing,  as  we  do  that  all  pos- 
sible safeguards  were  thrown  about  the  submission  of 
the  question  of  the  probative  force  of  the  mortality 
tables  in  the  instruction  of  the  court  upon  the  subject. 

SPECIFICATION  OF  ERROR  V 

We  concede  that  where  a  recovery  is  sought  under 
the  provisions  of  the  Employer's  Liability  Act  of  the 
vState  of  Arizona,  that  the  plaintiff  must  show  that  the 
accident  was  not  caused  by  his  own  negligence.    But  in 
this  connection  we  assert  that  it  is  supercilious  to  con- 
tend that  proof  of  such  a  "negative  pregnant"  can  be 
made  by  any  other  means  than  to  show  the  conditions, 
facts  and  circumstances  surroundinp-  the  accident.     At 
the  close  of  the  plaintiff's  case,  the  plaintiff  in  error 
(defendant)    did  not  move  for  a  directed  verdict.     It 
then  must  have  deemed  the  plaintiff's  proof  sufficing. 
Surely,   the  defense,   at  most,   onl}-^  created   a   conflict. 
But,  v/e  submit  further  that,  in  this  particular  case  it 
apepars  with  reasonable  certainty  that  it  v/as  not  the 
negligence  of  the  defendant  in  error  which,  caused  the 
accident.     The  accident  was  one  commonly  known  as  a 
cave-in,  the  defendant  in  error  testified  that  he  was  at 
work  shoveling  muck  into  a  mine  car,  and  while  he  was 
bending  to  get  a  shovel  full  of  debris  or  muck  from  the 
floor  of  the  tunnel  at  the  particular  point  at  which  he 
was  working,  he  was  injured  by  rock  falling  from  the 
roof  of  the  tunnel  without  warning.     The  defendant  :n 
error  further  testified  that  he  was  directed  to  work  at 
this  particular  point  by  the  foreman  in  charge  (Tr.  of 
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Rec,  p.  34),  and  tlhat  at  the  place  where  he  was  work- 
ing it  was  soft  ground  and  not  timbered. 

What  more  could  have  been  required,  and  where 
is  counsel  for  plaintiff  in  error  leading  us?  Surely  no 
clearer  case  could  be  made  under  the  Employer's  Lia- 
bility Act,  and  most  assuredly  no  firmer  proof  of  free- 
dom from  negligence  on  the  part  of  the  defendant  in 
error  could  have  been  made.  Only  could  the  Court  have 
directed  a  verdict  by  arbitrarily  assuming  that  the  de- 
fenadnt  in  error  was  guilty  of  negligence  in  working  at 
the  place  where  he  was  directed  to  work. 

We  submit  it  would  be  incomprehensible  that,  be- 
fore an  employee  can  recover  under  the  terms  of  the 
Employer's  Liability  Act,  he  must  show  freedom  from 
negligence  in  any  larger  sense  than  was  shown  in  the 
trial  of  this  cause.  Besides,  the  question  of  whether  or 
not  the  negligence  of  the  defendant  in  error  caused  the 
accident,  was  a  question  of  fact  to  be  submitted  to  the 
jury  under  proper  instructions  of  the  Court,  and  the 
finding  of  the  jury  in  that  respect  is  conclusive.  The 
instruction  given  by  the  trial  Court  in  this  behalf  was 
clear,  explicit,  sound  and  most  advantageous  to  the 
plaintiff  in  error.     (Tr.  of  Rec,  p.  49  top.) 

It  must  be  borne  in  mind  that  assumption  of  risk 
and  contributory  negligence  are,  by  the  substantive  law 
of  the  State  of  Arizona,  in  all  cases  whatsoever,  ques- 
tions of  fact  for  the  jury. 

Section  5,  Article  18,  Arizona  Constitution. 

SPECIFICATIONS  OF  ERROR  VI,  VII  AND  VIII 

These  specifications  question  the  soundness  of  the 
trial  Court's  charge  to  the  jury  with  reference  to  the 
Mortality  Tables.     The  exception  taken  to  the  charge 
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is  specific  and  did  not  direct  the  trial  Court's  attention 
to  error,  if  any,  now  urged ;  therefore,  even  if  the  argu- 
ment be  of  merit  it  was  not  a  proper  assignment  of 
error  under  Rule  lo  and  could  not  be  the  basis  of  speci- 
fications of  error  in  this  Court.  The  exception  is  as 
follows : 

"MR.  CORNICK— We  desire  to  note  an  ex- 
ception to  one  part  of  Your  Honor's  charge,  and  to 
make  two  requests.  We  desire  to  note  an  excep- 
tion to  that  part  of  Your  Honor's  instructions  with 
regard  to  the  Mortality  Tables  as  evidence  in  this 
case,  because  we  believe  that  under  Your  Honor's 
charge  the  instruction  presumes  the  permanency  of 
the  injury."     (Tr.  of  Rec,  p.  56.) 

Therefore,  the  sole  inquiry  here  should  be  limited 
as  to  whether  or  not  this  exception  was  well  taken  and 
whether  or  not  the  charge  assumed  "permanency  of 
injury.'' 

Counsel  say: 

"The  whole  tendency  of  the  instructions  of  the 
Court,  taken  as  a  whole,  and  particularly  with 
reference  to  mortality  tables,  showed  an  assump- 
tion that  there  was  evidence  of  permanent  injury." 
(Brief,  p.  36.) 

Counsel  for  plaintiff  in  eror  have  wronged  the  trial 
Court;  we  cannot  conceive  how  the  trial  Court  could 
have  more  jealously  safeguarded  the  rights  of  the  plain- 
tiff in  error. 

THE  COURT— "Well,  if  you  or  any  one  else 
so  understood  me,  I  desire  to  correct  it  now,  be- 
cause I  didn't  assume,  and  I  don't  assume,  that  the 
plaintiff  has  been  permanently  injured  or  injured 
at  all,  that  is  a  question  for  the  jury." 
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'  MR.   CORNICK— "Tlhen   we  desire  further, 

Your  Honor,  to  note  an  exception — " 

THE  COURT— "Pardon  me,  but  I  do  say  that 
if  the  jury  does  come  to  the  conchision  that  the  in- 
juries are  permanent,  then  they  may  consider  the 
MortaHty  Tables,  if  they  come  to  the  conckision 
that  the  injuries  are  temporary  and  not  permanent, 
then  the  MortaHty  Tables,  as  to  his  erpectancy  of 
life,  should  not  be  considered  at  all.  Any  further 
erceptions?"     (Tr.  of  Rec,  pp.  56-57.) 

That  the  Court  had  assumed  permanency  of  injury 
was  not  anywhere  intimated  by  counsel  for  plaintiff  in 
error  either  during  the  progress  of  the  trial,  or  during 
the  taking  of  the  plaintiff"  in  error's  exceptions  to  the 
charge  of  the  Court. 

Indeed,  the  Court  below  did  not  assume  in  the 
charge  or  in  the  introduction  of  the  tables  that  the 
plaintiff  was  permanently  injured.  In  the  charge,  the 
Court  commenting  upon  the  measure  of  damages  stated 
to  the  iurv  that  such  Mortality  Tables  were  evidence : 
''If  the  injury  is  of  a  permanent  character — " 
and  thereafter  also  followed  the  specific  directions 
quoted  at  length. 

In  the  objection  to  the  introduction  of  the  Mortal- 
ity Tables,  certainly  no  objection  of  an  assumption  by 
the  Court  of  permanency  of  injury  does  appear  (Tr.  of 
Rec,  pp.  39-40),  the  only  objection  thereto  urged  being 
that  they  were  not  admissible  because  the  plaintiff  was 
shown  to  have  been  engaged  in  a  hazardous  occupation 
and  that,  therefore,  the  plaintiff  would  not  fall  within 
the  law  of  averages.  In  this  the  trial  Court  certainly 
protected  the  plaintiff  in  error,  for  the  jury  were  told 
that  the  fact  that  the  defendant  in  error  had  ]:)een  en- 


gaged  in  a  hazardous  occupation  was  a  circumstance  to 
be  by  tihe  jury  taken  into  consideration  as  tending  to 
show  that  the  expectancy  of  Hfe  was  less  than  the  tables 
would  indicate. 

How  could  the  trial  Court  have  been  fairer  to  the 
plaintiff  in  error? 

Certainly  it  cannot  be  contended  that  there  was  no 
evidence  tending  to  show  permanency  of  injury.  Plain- 
tiff in  error,  in  objecting  to  the  introduction  of  the 
Mortality  Tables  (Tr.  of  Rec,  p.  39),  was  specific  and 
did  not  in  the  least  question  the  admissibility  of  the 
tables  because  no  evidence  had  been  introduced  tending 
to  show  permanency  of  injur}^,  but  was  limited  to  the 
objection  that  they  do  not  apply  where  the  person  in- 
jured was  engaged  in  a  hazardous  occupation.  If  any 
one  assumed  permanency  of  injury  of  the  defendant  in 
error  it  was  not  the  trial  Court  in  its  charge  to  the  jury, 
or  in  the  admission  of  these  tables,  but  it  was  counsel 
for  plamtiff  in  error  who,  by  specifically  objecting  to  the 
introduction  of  the  tables  and  not  objecting  on  the 
grounds  that  there  was  no  evidence  tending  to  show  p 
permanency  of  injury,  must  necessarily  then  have  as- 
sumed that  such  evidence  was  present  in  the  record. 

Finally,  it  appears  that  this  assignment  of  error 
was  made  a  basis  for  the  motion  for  new  trial.  The  Bill 
of  Exceptions  does  not  indicate  an  exception  to  the 
action  of  the  trial  Court  denying  the  motion  for  new 
trial.  True,  the  Minute  Entries  overruling  the  motion 
for  new  trial  states  that  an  exception  was  taken  by  the 
plaintiff  in  error  to  the  overruling  of  the  motion  for  new 
trial  but  the  plaintiff  in  error  did  not  see  fit  to  include 
such  error,  if  any,  in  tihe  Bill  of  Exceptions  signed  by 
the  Judge. 


^■■'^ ■■     ■  IS 

SPECIFICATION  OF  ERROR  IX 

Hereunder  the  plaintiff  in  error  seeks  to  question 
the  correctness  of  the  instruction  given  by  the  trial 
Court  upon  the  question  of  damages.  No  exceptions 
thereto  were  taken,  and  hence,  even  if  of  merit,  cannot 
be  the  basis  of  an  assignment  or  specification  of  error 
in  this  Court. 

SPECIFICATIONS  OF  ERROR  X  AND  XI 

Plaintiff  in  error,  under  this  specification  complains 
of  what  he  terms  the  excessiveness  of  the  verdict  ren- 
dered by  the  jury  and  bases  his  contention  upon  the 
dogmatic  statement  that  there  was  no  evidence  tending 
to  prove  or  proving  injury  of  a  permanent  character. 
The  record  is  a  complete  refutation  of  such  an  argu- 
ment.    (Tr.  of  Rec,  pp.  34-37  and  pp.  37-39.) 

Here,  a  man  who  had  been  a  sailor  and  miner  for 
the  past  18  years  of  his  life,  occupations  demanding 
great  physical  endurance  and  agility,  testified  that  he 
could  not  now  ensrap-e  in  the  avocations  which  he  had 
followed  in  the  past  18  years,  and  could  not  perform  or 
do  hard  manual  labor  of  any  kind.  This  statement  on 
the  part  of  the  defendant  in  error  is  corroborated  by 
Dr.  Wyn  Wylie's  testimony  given  in  the  court  below. 
During  the  course  of  this  brief  we  have  had  occasion 
to  refer  to  that  testimony.  Dr.  Wylie  stated  positively 
that  fifty  per  cent  of  the  power  of  the  right  arm  of  de- 
fendant in  error  was  lost.  Will  it  be  presumed  that  a 
man  can  follow  the  occupation  of  mining  or  that  of  a 
sailor  after  the  destruction  of  fifty  per  cent  of  the  power 
of  his  right  arm?  Or  is  it  not  more  reasonable  to 
deduce  from  this  fact  that  the  defendant  in  error  was 
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permanently  injured  and  hence  that  the  earning  power 
of  the  defendant  in  error  was  very  materially  and  per- 
manently decreased? 

But  if  this  were  not  enough  to  support  the  verdict 
rendered,  then  we  suggest  to  the  Court  that  the  defend- 
ant in  error  suffered  other  serious  injuries  of  a  per- 
manent nature.  It  was  shown  at  the  trial  that  the  de- 
fendant in  error  sustained  an  injury  to  the  scapula  or 
shoulder  blade,  a  fracture;  and  that  the  defendant  in 
error  also  sustained  an  injury  to  the  fifth  lumbar  verta- 
brae  on  the  right  side,     (Tr.  of  Rec,  p.  39  top.) 

The  above  testimony  taken  in  connection  with  the 
statement  of  the  defendant  in  error  that  he  was  unable 
to  do  hard  work,  and  that  it  hurt  him  to  stoop  over, 
should,  in  our  opinion,  form  a  sufficient  predicate  upon 
which  the  jury  migiht  well  have  concluded  that  the  de- 
fendant in  error  was  in  fact  seriously  and  permanently 
injured  in  his  person. 

The  plaintiff  in  error  has  cited  some  seventeen 
cases  to  demonstrate  that  juries  have,  under  the  par- 
ticular facts  of  these  individual  cases,  allowed  a  much 
smaller  amount  for  a  similar  or  greater  injuries  than 
the  defendant  in  error  sustained.  The  adjudicated  cases 
upon  the  subject  of  inadequate  and  excessive  damages 
are  innumerable.  It  would  seem  to  us  to  be  idle  waste 
of  time  to  confront  this  Court  with  the  citation  of  cases 
holding  under  given  state  of  facts  that  a  certain  sum 
was  inadequate  or  was  excessive,  since  it  occurs  to  us 
that  whether  or  not  damages  in  any  particular  case  are 
excessive  or  inadequate  is  dependent  upon  the  particular 
facts  of  that  case. 

We  conclude,   therefore,   with  the  statement   that 
both  the  Court  and  the  jury  have  passed  upon  the  drr.n- 
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ages  in  this  cause,  and  seemingly  neither  concKided  that 
the  amount  awarded  was  excessive.  No  exception  was 
taken  to  the  refusal  of  the  trial  Court  to  grant  a  new 
trial. 

In  conclusion,  we  respectfully  submit  that  the  judg- 
ment of  the  lower  Court  should,  in  all  things,  be  con- 
firmed. 

F.  C.  STRUCKMEYER, 
W.  L.  BARNUM. 

Attorneys  for  tihe  Defendant  in  Error. 
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The  following  abstracts  are  given  of  cases  cited, 
except  several  cases  commented  upon  in  the  printed 
brief,  and  a  few  additional  cases  at  the  end  hereof 
showing  requirement  that  evidence  must  indicate 
to  a  reasonable  certainty  that  an  injury  is  per- 
manent. Some  notations  occur,  and  from  some 
cases  simply  short  quotations  or  statements  of  law 
are  given.  This  abstract  is  submitted  as  a  supple- 
ment to  the  brief,  as  an  endeavor  to  aid  the  court 
and  counsel  the  more  readily  to  grasp  the  points 
and  arguments  of  the  plaintiff  in  error,  and  the  law 
in  support  thereof. 

Consolidated  Arizona  Smelting  Co.  v.  Ujack,  15 
Ariz.  382: 

The  court  at  page  388  states:  ''The  last  seu- 
tence  of  section  14  (Sec.  3176,  R.  S.  A.,  1913)  reads: 
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'Any  suit  brought  by  the  workman  for  a  recovery 
shall  be  held  as  an  election  to  pursue  such  remedy 
exclusively.'  This  seems  to  us  a  plain  declaration 
by  the  legislature  that  the  employee  is  at  liberty  to 
pursue  any  of  the  remedies  provided  by  law  until 
he  adopts  one  by  instituting  a  suit  for  redress,  when 
the  one  adopted  becomes  exclusive/' 

Kerrigan  v.  Pennsylvania  Railroad  Co.,  (Pa.)  44 
A.  1069: 

The  plaintiff  was  a  brakeman  and  had  an  arm 
crushed.  A  volume  containing  Carlisle  Tables  was 
offered  to  show  expectancy  of  life,  was  objected  to 
and  the  objecticm  overruled.  The  Appellate  Court 
states  that  the  offer  was  general  and  pointed  to  no 
particular  life  table  applicable  to  the  special  facts 
of  the  case;  it  did  not  suggest  whose  lives,  what 
class,  or  what  the  perils  of  the  employment  were; 
the  objection  was  genei'al  and  the  lower  court  in- 
advertently admitted  the  tables  and  fell  into  error 
because  it  had  no  aid  from  either  side.  Carlisle 
Tables  have  been  admitted  in  cases  to  determine 
expectancy  of  life  because  they  are  based  on  gen- 
eral population  and  not  on  selected  risks,  and  their 
value  depends  greatly  upon  similarity  of  the  life  in 
question  to  conditions  and  habits  one  hundred 
years  ago.  The  Court  states  that  C.  J.  Paxson  in 
the  Steinbrunner  case  expressed  the  fear  these 
tables  would  prove  dangerous  unless  the  attention 
of  juries  was  pointedly  called  to  other  matters  af- 
fecting the  expectancy. 

Tn  this  case  the  habits  and  health  were  not  prov- 
en and  under  the  meager  facts,  expectancy  as  fixed 


by  the  tables  can  have  but  little  weight.  No  doubt 
tables  made  up  b}^  reputable  insurance  companies 
furnish  a  fair  expectancy  on  selected  lives  on 
which  they  are  based.  There  was  scarcely  any 
proof  of  facts  which  brought  the  plaintiff  within 
the  class  of  selected  lives.  The  court  below  stated 
life  expectancy  was  estimated  at  approximately 
forty  years  and  the  jury  could  take  that  as  a  means 
of  estimation;  the  fair  inference  was  that  the  tables 
established  this.  Such  tables  are  not  entitled  to 
that  weight  unless  by  proving  the  plaintiff  had 
brought  himself  within  the  selected  lives. 

The  court  called  attention  to  the  care  that  ought 
to  be  exercised  in  dealing  with  this  kind  of  evidence 
in  any  particular  case  and  states  that  experience 
has  demonstrated  Justice  Paxson's  fear.  Courts 
and  juries  are  apt  to  supplv  the  place  of  proof  of 
the  particular  life  by  generalization  from  life  tables. 
This  is  going  fu.rther  than  is  intended  or  warranted. 
The  case  was  reversed. 

Rooney  v.  N.  Y.  N.  H.  &  H.  R.,  53  N.  E.  435: 

These  tables  (annuity)  are  usually  computed  on 
the  probabilities  for  sound  lives,  while  in  cases  on 
trial  many  circumstances  make  different  probabil- 
ities. In  estimating  damages  for  personal  injury 
the  amount  to  be  allov/ed  foi'  loss  of  ability  to  earn 
depends  on  conditions  which  varv.  The  physical 
condition  of  plaintiff  would  very  likely  have 
changed  from  other  causes  if  there  had  been  no  ac- 
cident; income  from  any  calling  is  not  constant; 
ability  to  get  employment  is  likelv  to  change.  For 
these  and  other  reasons,  annuity  tablets  will  seldom 
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be  found  helpful;  and  if  used,  the  jury  should  be 
carefully  instructed  to  apply  them  only  so  far  as 
the  facts  found  correspond  to  those  on  which  the 
tables  are  computed. 

Steinbrunner  v.  Pittsburg  Railway  Co.  (Pa.), 
28  Am.  St.  Rep.  806,  at  page  810: 

The  value  of  mortality  tables  will  depend  very 
much  on  health,  habits,  social  surroundings,  and 
other  circumstances  and  attention  of  juires  should 
be  pointedly  called  to  those  qualifying  circum- 
stances. 

Ward  V.  Dampskibsselskabet,  144  Fed.  524.  At 
page  526,  it  is  stated: 

But  the  restriction  under  which  such  testimony 
should  be  received  and  the  cautions  with  which  it 
should  be  submitted  to  the  jury  are  clearly  and  au- 
thoritatively set  forth  in  Kerrigan  v.  Pa.  R.  R. 

City  of  Friend  v.  Ingersoll  (Neb.),  58  N.  W.  281: 

Sidewalk  fall;  hip  broken,  cancer,  etc.  Carlisle 
tables  offered.  This  table  admitted  in  cases  of 
death  or  where  injury  is  shown  to  be  permanent. 
The  admissibility  of  the  table  should,  it  seems  to 
us,  depend — to  some  if  not  to  a  great  extent — upon 
what  facts  enter  into  it.  If  based  upon  selected  or 
healthy  lives  alone  it  cannot  be  introduced  in  any 
case  except  where  the  same  kind  of  life  is  involved. 
If  based  on  general  average  of  lives,  it  is  compe- 
tent in  any  proper  case  in  which  expectancy  is  an 
element,  not  as  conclusive.  Age  and  habits  ai'c^ 
among  important  matters  for  consideration. 


It  appears  Carlisle  tables  are  based  on  general 
population,  and  not  on  selected  or  insurable  lives. 

Kahn  v.  Herold,  147  Fed.  575. 

At  page  582,  the  Court  states:  ^'Life  tables  at 
the  best  are  uncertain  and  conjectural  evidence. 
They  are  used  because  in  many  cases  they  afford 
the  best,  if  not  the  only  means  of  ascertaining  the 
probable  duration  of  life."  It  is  unnecessary  to 
decide  the  question  whether  their  use  is  unwar- 
ranted. 

Grier  v.  Louisville  R.  R.  Co.  (Ky.),  42  Am.  St. 
Rep.  345: 

In  this  case  evidence  from  Mortality  Tables 
showing  the  expectancy  was  read.  The  court 
quotes  an  authority  to  the  effect  that  such  evidence 
is  competent  where  the  injuries  are  permanent, 
but  the  court  states  that  such  evidence  must  be 
taken  subject  to  conditions  surrounding  the  partic- 
ular individual  and  in  connection  with  the  fact  that 
the  mere  probable  continuance  of  life  is  shown  and 
not  the  duration  of  ability  to  work.  At  page  350, 
the  Court  states: 

^'On  the  whole  it  would  seem  better  if 
the  jury  are  to  find  for  the  plaintiff  in  a 
given  case  that  thev  should  be  instructed  in 
estimating  the  amount  of  the  damages  to 
take  into  consideration  the  age  and  situation 
of  the  plaintiff,  his  earnins:  capacity  and  its 
probable  duration,  his  bodily  suffering,  and 
mental  anguish  resulting  from  the  injury  re- 
ceived, and  the  loss  sustained  by  the  want  of 
the  limb  injured  and  the  extent  to  which  he 
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is  disabled  from  making  a  support  for  liim- 
seJf  by  reason  of  the  injury  received." 

Corpus  Juris,  Vol.  17,  pg.  875,  Note  84a: 

The  jury  must  be  instructed  that  the  value  of 
Mortality  Tables  when  applied  to  a  particular  case 
will  depend  upon  other  matters  such  as  the  state  of 
health,  habits  and  social  surroundings. 

Pauza  V.  Lehigh  Valley  Coal  Co.  (Pa.),  80  A. 
1126: 

It  is  the  duty  of  the  judge  to  carefully  guard  the 
effect  to  be  given  (table)  by  the  jury.  Unless  this 
is  done  in  a  very  pointed  and  direct  way  by  the 
court,  the  jury  may  be  misled  as  to  value  and 
weight  to  be  attached  to  this  character  of  evidence. 
The  important  fact  for  the  jury  to  determine  is  the 
life  expectancy  of  the  injured  pg^rty.  This  depends 
more  on  his  prior  state  of  health,  character,  habits, 
perils  of  employment,  personal  characteristics  and 
other  circumstances  surrounding  his  own  life  than 
it  does  upon  the  average  expectancv  of  other  lives. 
The  trial  judge  should  instruct  that  these  tables  are 
not  to  be  accepted  as  establishing  the  expectancy 
but  only  as  an  aid.  It  is  not  sufficient  to  instruct 
the  jury  that  the  tables  are  some  aid,  but  not  con- 
clusive in  determining  the  life  expectancy  of  the 
injured  party.  All  the  circumstances  affecting  the 
probable  duration  of  life  disclosed  by  the  evidence 
should  be  called  to  the  attention  of  the  jirry  in  or- 
der that  they  may  have  an  intelligent  understand- 
ing of  Avhat  their  dutv  is  in  determining  the  life  ex- 
pectancy in  the  particular  case. 
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MacGregor  v.  R.  I.  Co.,  60  At.  761: 

The  plaintiff  suffered  by  jolt  and  shock  and  al- 
leged ''For  a  long  time  to  eome  he  would  continue 
to  suffer  pain  and  nervous  shock,  and  will  be  unable 
to  earn  any  wages."  The  court  states  that  in  some 
injuries  the  permanency  is  obvious  while  in  others 
it  is  a  mere  probability,  and  a  careful  consideration 
of  the  medical  testimony  shows  no  evidence  of  per- 
manency ''since  no  one  of  them  testified  that  their 
permanency  is  even  probable"  but  simply  that  the 
injuries  may  last  indefinitely. 

To  entitle  plaintiff  to  recover  present  damages 
for  apprehended  future  consequences,-  there  must  be 
such  degree  of  probability  of  their  occurring  as 
amounts  to  a  reasonable  certainty  tbey  will  result 
from  the  original  injury. 

Such  being  tlie  state  of  the  evidence  the  court 
said  it  failed  to  see  the  relevancv  of  mortality 
tables;  that  such  tables  may  be  pi*oper  where  there 
is  death,  or  i)ermanent  injury  is  inevitable,  or  with 
reasonable  probabilitv  must  result,  but  where  such 
injury  is  not  shown  to  be  probable,  not  to  say  that 
it  is  not  proven,  the  admission  is  improper. 

While  it  is  not  possible  to  determine  accurately 
upon  what  testimony  the  jury  based  its  verdict,  if 
the  amount  is  based  on  permanent  injury  for  a 
period  established  by  life  tables,  the  evidence  does 
not  warrant  such  finding.     The  case  was  reversed. 

Filer  v.  N.  Y.  C.  R.  R.,  49  N.  Y.  43: 

Compensation  for  past  and  prospective  damages. 
Limit  respecting  future  damages  is  that  they  must 
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be  such  as  it  is  reasonably  certain  will  inevitably 
and  necessarily  result  from  the  injury.  At  page  46 
the  Court  says: 

''There  is  no  evidence  other  than  that  of 
experts  by  which  courts  and  juries  can  deter- 
mine whether  a  disease  or  an  injury  has 
been,  or  can  be  permanently  cured,  or  what 
its  effect  will  be  upon  the  health  and  capa- 
bility of  the  injured  person  in  the  future." 
Hypothetical  question  to  expert  held  compe- 
tent. 

Tweedy  v.  Inland  Brewing  Company,  134  Pac. 
468: 

There  was  a  collision  between  a  bicycle  and  a 
truck,  and  a  verdict  for  $4000.00,  from  which  appeal 
was  made  on  the  ground  that  it  was  excessive.  The 
court  stated  at  page  469: 

''Having  read  the  testimony  and  being 
fully  conscious  of  the  weight  to  be  given  the 
verdict,  we  believe  this  contention  must  be 
sustained. 

"The  injuries  to  the  plaintiff  as  testified 
to  by  a  physician  who  attended  him  was  'ex- 
cessive soreness  throughout  the  cervical  re- 
gion' extending  down  between  the  shoulders 
to  the  third  and  fourth  dorsal  vertebra.  The 
accident  was  in  June  and  the  trial  was  in 
November;  the  plaintiff  testified  he  was  un- 
able to  follow  his  trade  of  carpenter  (admit- 
ted having  worked  four  and  one-half  days 
and  at  other  times).  Another  physician  tes- 
tified to  a  condition  'we  do  not  understand', 
that  is  a  liquid  deposit  in  and  around  the 
spinal  column  and  a  superabundance  of  In))- 
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ricating  fluid  on  his  spinal  cord,  with  more 
or  less  what  we  call  solid  matter,  and  it  re- 
mains,  does  not   absorb the 

present  condition  of  respondent  will  become 
permanent. ' ' 

Another  physician  testified  that  continued  treat- 
ment would  overcome  the  condition.  The  court 
states  it  appears  to  us  from  the  evidence  before  us 
the  jury  was  not  justified  in  assessing  damages  on 
any  theory  of  permanent  injury,  and  that  the  ver- 
dict should  have  been  for  such  a  sum  as  would 
compensate  the  plaintiff  for  the  pain  and  suffering 
endured  and  for  an  injury  of  a  temporary  nature. 
Such  a  sum  should  not  exceed  $1500. 

(If  the  court  in  the  above  case  after  testimony  of 
a  physician  giving  the  specific  opinion  of  perman- 
ency of  an  injury  to  the  spine,  could  decide  there 
was  nothing  to  justify  the  theory  of  permanent  in- 
jury, and  accordingly  modify  the  verdict,  what  pos- 
sible support  is  there  for  a  theory  of  the  perman- 
ency of  the  injury  in  the  present  case). 

Mott  V.  Det.  G.  H.  &  M.  R.  Co.,  79  N.  W.  3: 

Plaintiff  bruised,  shoulder  was  partly  dislocated. 
Verdict  for  $2000,  reversed.  Plaintiff  was  allowed 
to  introduce  the  mortality  tables  which  showed 
plaintiff's  expectancy  of  life  was  forty  years.  These 
tables  are  only  admissible  in  a  case  of  permanent 
injury,  or  where  suit  is  brought  by  representatives 
of  the  deceased.  Plaintiff  offered  no  testimony  to 
show  permanent  injury.  All  the  physicians  found 
no  evidence  of  anv,  and  he  himself  on  trial  said  he 
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was  not  as  bad  as  he  used  to  be.     The  court  said 
this  testimony  should  have  been  excluded. 

W.  U.  Tel.  Co.  V.  Morris,  83  Fed.  992,  (C.  C.  A. 
8th  Circuit) : 

At  page  995  the  Court  says:  ''In  some  cases  in- 
juries are  sustained  which  are  of  such  a  nature  as 
will,  in  themselves,  warrant  an  inference  that  they 
will  permanently  affect  the  injured  person's  health 
or  lessen  his  capacity  to  labor;  but  in  the  present 
case  we  cannot  say  that  the  injuries  inflicted  by 
surgical  operation  were  of  such  a  character  that 
the  jury  were  at  liberty  to  infer  therefrom  that  the 
health  of  plaintiff  would  be  permanently  affected 
or  his  capacity  to  hibor  thereby  impaired."  Re- 
versal of  judgment. 

(Note:  Operation  referred  to  was  removal  of 
ovaries,  etc.  It  is  a  well  established  rule  in  cases 
of  this  character  that  where  damages  are  claimed 
for  a  permanent  impairment  of  health  there  must 
be  some  evidence  before  the  jury  tending  to  show 
such  damage,  otherwise  an  instruction  ''to  consider 
the  probability  of  a  permanent  impairment"  is  er- 
roneous and  sufficient  cause  for  reversal). 

Sax.  V.  Det.  G.  H.  &  M.  Co.,  84  N.  W.  314: 

Brakeman's  hand  injured;  idle  four  months;  re- 
employed and  discharged.  Sued  for  breach.  Mor- 
tality tables  admitted  to  show  expectancy.  In  Tex- 
as it  is  held  that  the  disability  must  be  not  only 
permanent,  but  total  to  admit.  Tables  admissible 
wherever  expectancy  of  life  comes  in  controversv. 
In  this  case  there  were  other  elements  to  be  coti- 
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sidered.  His  probable  infirmity  was  also  an  im- 
portant factor.  The  tables  should  have  been  ex- 
cluded. 

Leach  v.  Detroit  Co.,  84  N.  W.  316: 

Mortality  tables  were  introduced  and  claimed  to 
have  been  erroneously  admitted  because  it  was  not 
shown  the  injuries  were  permanent.  Plaintiff  con- 
tends the  testimony  shows  they  were  permanent 
and  relies  on  testimony  of  Dr.  K,  but  we  think  un- 
der any  fair  interpretation  of  his  testimon}^  it  falls 
short  of  showing  permanent  character,  while  the 
testimony  of  Dr.  D  shows  a  trifling  injury.  Court 
cites  the  Mott  and  Sax  cases  holding  mortality 
tables  w^ere  inadmissible.  Judgment  was  re- 
versed. 

Tenney  v.  Rapid  City,  96  N.  W.  96: 

Sidewalk  injury;  judgment  reversed;  plaintiff 
offered  N.  W.  life  Tables.  Defendant  objected  as 
irrelevant,  immaterial,  and  no  proof  of  permanency. 
Overruled.  The  admission  of  these  tables  was 
clearly  erroneous  and  constituted  prejudicial  *^r~ 
ror.  No  evidence  is  disclosed  that  plaintiff  was 
permanently  injured  or  might  not  recover  from 
injuries.  The  court  said  the  admission  therefore 
constituted  reversible  error. 

Foster  v.  Village  of  Bellaire,  86  N.  W.  383: 

The  testimony  offered  on  the  part  of  the  plaintiff 
tended  to  show  that  she  was  seriously  injured,  but 
it  did  not  show  she  might  not  rccoycv. 

Against    objection,    tables    were    admitted.      Vov 
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this  error  judgment  reversed.     (7  Encyc.  of  Evi- 
dence 426  also  supports  this). 

Hardy  v.  Milwaukee,  St.  L.  Ey.  Co.,  89  Wis.  183, 
61  N.  W.  771: 

The  rule  is  that  the  alleged  permanent  disability 
in  order  to  be  a  ground  for  damages  must  be  'jne 
that  is  reasonably  certain  to  result  from  the  injury 
complained  of. 

The  charge  of  the  lower  court  allowed  the  jury  i3 
assess  damages  for  pain  etc.,  which  plaintiff  'may 
endure  hereafter."  The  higher  court  stares  that 
the  rule  is  that  the  alleged  permanent  disability',  '^n 
order  to  be  ground  for  damages,  must  be  one  that  is 
reasonably  certain  to  result  from  the  injury  com- 
plained of.  We  think  that  the  charge  was  too  broad 
and  allowed  the  jury  to  go  into  a  field  of  mere 
probability  instead  of  being  confined  to  the  field 
of  reasonable  certainty.  The  judgment  was  re- 
versed. 

St.  L.  &  S.  F.  R.  V.  Nelson,  49  S.  W.  710: 

Loss  of  arm  in  I'ailway  accident.  Where  the 
injury  has  not  resulted  in  death  or  total  disability, 
such  evidence  (tables)  should  not  be  admitted,  as  it 
would  tend  only  to  confuse  the  jury  upon  the  meas- 
ure of  damage. 

Tex.  Mex.  Ry.  Co.  v.  Douglas,  7  S.  W.  77: 

Permanent  injury  to  hand.  Judgment  reversed. 
The  rule  seems  to  be  that  when  death  results  from 
an  injury,  or  when  the  evidence  teuds  to  show  thni 
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the  earning  capacity  of  the  party  is  entirely  de- 
stroyed, the  testimony  is  admissible  (Iowa  cases). 
We  think  where  the  disability  is  shown  to  be  only 
partial,  such  eviden(3e  would  tend  to  confuse  the 
jury. 

City  of  Honey  Grove  v.  Lamaster,  50  S.  W.  1053: 

Hand  injured  by  electric  wire;  court  says  rule  in 
Douglas  case  applies,  that  life  expectancy  is  not 
legitimate  evidence  where  impairment  is  not  shown 
to  be  permanent.     Reversed. 

Remsnider  v.  Union  Savings  &  Trust  Co.,  154 
Fac.  135: 

A  janitor  was  crushed  by  an  elevator  and  was 
awarded  $5000.00  damages.  The  only  contested 
fact  was  the  character  and  extent  of  his  injuries. 
On  appeal  the  contention  was  there  was  an  exces- 
sive verdict.  The  evidence  showed  the  injury  was 
mainly  to  the  sciatic  nerA^e,  resulting  in  partial 
paralysis  of  the  riglit  leg  and  foot,  also  hernia  and 
injury  to  the  kidnevs,  causing  blood  passage.  All 
of  these  conditions  persisted  at  the  time  of  the 
trial,  nine  months  after  the  injury;  five  doctors  tes- 
tified; two  said  he  was  malingering  and  the  injury 
was  not  permanent;  three  were  of  the  opinion  the 
suffering  was  real,  and  two  of  these  latter  were 
positive  that  there  was  permanent  injury,  while  one 
was  doubtful  whether  there  would  bo  complete  re- 
storation. Upon  this  conflict  of  testimony,  the 
question  of  permanency  was  said  bv  the  court  to 
be  for  the  jury. 

(This   case   shows  the  kind  and   positiveness   of 
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conflicting  testimony  which  is  required  before  a 
conflict  of  evidence  as  to  permanency  is  warranted 
for  submission  to  the  jury). 

City  of  Shawnee  v.  Slankard,  116  Pac.  803: 

Evidence  showed  serious  character  of  injuries; 
physician  testified  they  were  such  as  would  indi- 
cate a  permanent  weakness,  and  the  injured  should- 
er would  not  be  likely  to  ever  recover  strength. 
Tables  are  evidence  where  proof  shows  earning 
capacit}"  is  destroyed  and  the  injury  will  probably 
be  permanent,  as  shown  in  the  case.  Because  of 
these  things,  the  loAver  court  did  not  err  in  permit- 
ting introduction  of  tables. 

Thayer  v.  Denver  &  R.  G.  R.  Co.  154  Pac.  691: 

An  engine  and  car  collided  and  the  plaintiff  was 
thrown  from  the  top  of  the  car;  his  leg  was  broken, 
his  face  cut  and  bruised,  his  teeth  knocked  loose, 
his  jaw  affected,  and  his  hearing  injured.  He  tes- 
tified at  the  trial  that  he  still  suffered  pain  at  the 
point  of  break,  that  his  hearing  was  gradually  grow- 
ing worse,  and  that  he  was  not  able  to  chew  on  the 
side  of  his  jaw  that  was  injured. 

The  lower  court,  over  objection,  permitted  the 
American  Mortality  Tables  to  be  admitted.  The 
appellant  claimed  error  in  admission  on  the  ground 
^^that  there  was  no  proof  that  appellant's  injuries 
were  permanent."     At  page  702,  the  Court  states: 

^^As  to  whether  the  evidence  established 
the  fact  that  the  injuries  were  permanent 
need  not  be  considered,  as  such  fact  mav  be 
established  upon   the  subsequent  trial,  if  it 
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was  not  so  established  in  the  former  trial  * 
*  ^  The  rule  only  need  be  stated,  that  in 
order  to  justify  the  admission  of  evidence  of 
life  expectancy,  the  evidence  must  establish 
the  fact  that  the  injury  was  permanent.  And 
it  is  not  sufficient  that  the  evidence  shows 
that  the  injury  was  serious.  But  the  mere 
fact  that  the  evidence  as  to  the  permanency 
of  such  disability  is  conflicting  will  not  ne- 
cessitate the  exclusion  of  the  evidence." 

''If  there  is  substantial  evidence  tending 
to  show  that  the  injuries  are  permanent, 
such  tables  are  properly  received  in  evi- 
dence." 

This  case  was  reversed. 

(It  will  be  noted  that  the  injuries  in  the  above 
case  were,  according  to  the  evidence,  more  serious 
than  in  the  case  in  question,  yet  the  court  throws 
doubt  upon  the  extent  and  states  that  the  evidence 
must  establish  ])ermanent  injury). 

Snyder  v.  Great  Northern  Ry.  Co.,  (Wash.),  152 
Pac.  703: 

An  engineer  jumped  from  the  locomotive  when  it 
was  derailed,  and  w^as  seriously  injured.  At  page 
706  (4)  the  Courf  states: 

''In  the  course  of  the  trial  the  court  per- 
mitted the  introduction  of  mortality  tables 
to  show  the  expectancv  of  life  of  the  plain- 
tiff. It  is  argued  bv  the  defendant  that  this 
was  error,  because  it  was  not  shown  that  the 
plaintiff  was  permanentlv  iniured.  We  think 
this  position  must  be  sustained.  The  most 
the  evidence  showed  was  that  the  y)laintiff 
developed  a  neurasthenic  courlition  aft'^r  his 
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injuries.  He  testified  tliat  since  liis  injuries 
he  has  been  required  to  walk  with  a  cane, 
and  with  a  limp  or  dragging  of  the  foot.  But 
w^e  think  there  was  no  evidence  of  the  fact 
that  this  dragging  of  the  foot  or  limping  was 
the  result  of  the  injuries  which  he  received 
at  the  time  of  the  accident.  None  of  the  doc- 
tors testified,  so  far  as  the  record  shows, 
that  the  natural  and  reasonably  probable  re- 
sult of  the  injuries  which  the  plaintiff  re- 
ceived at  the  time  of  the  accident  would  be  a 
permanent  injury.  The  court  therefore  erred 
i\i  receiving  these  mortality  tables  in  evi- 
dence.'' 

There  was  a  verdict  for  $9500.00,  which  was  re- 
mitted $3000.00  under  the  order  of  the  lower  court 
but  the  defendant  appealed  from  the  reduced  judg- 
ment and  the  judgment  was  reversed  by  the  Su- 
preme Court. 

Pollock  V.  Pollock,  71  N.  Y.  140: 

This  case  holds  that  it  is  an  error  of  law  to  find  a 
material  fact  when  there  was  a  total  absence  of 
evidence  to  sustain  it;  that  when  it  is  said  there  is 
no  evidence  to  go  to  a  jury,  it  is  not  meant  there  is 
literally  none  but  that  there  is  none  which  ought  to 
reasonabl}^  satisfy  a  jury;  that  insufficient  evi- 
dence is,  in  the  eye  of  the  law,  no  evidence. 

The  Warren  Adams,  74  Fed.  413: 

When  goods  are  damaged  while  in  the  possesion 
of  a  carrier,  there  is  prima  facie  presumption  that 
the  injury  is  occasioned  by  the  carriers  default, 
and  the  burden  is  upon  him  to  prove  that  the  dam- 
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age  arose  from  a  cause  for  which  he  is  not  responsi- 
ble. 

Hudson  River  L.  Co.  v.  Wheeler  Co.,  93  Fed.  374: 

The  fact  that  an  article  was  shipped  in  good  or- 
der and  was  found  damaged  on  delivery  is  pre- 
sumptive evidence  of  negligence  on  the  part  of  the 
carrier,  and  casts  upon  it  the  burden  of  proof  in 
what  manner  the  breakage  occurred. 

C.  &  A.  Co.  V.  Chambers,  20  Ariz.  54: 

The  plaintiff,  in  order  to  recover  under  the  Em- 
ployer's  Liability  Law  is  required  to  allege  in  his 
complaint  and  sustain  by  evidence  that  he  was  em- 
ployed by  the  defendant  in  an  occupation  declared 
hazardous  and  while  engaged  in  the  performance 
of  the  duties  required  of  him  was  injured  and  the 
injury  was  caused  by  an  accident  due  to  a  condition 
or  conditions  of  such  employment,  and  was  not 
caused  by  the  negligence  of  the  plaintiff. 

St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495;  (C. 
C.  A.  8th  Circuit) : 

At  page  508  the  Court  states:  '^A  preliminary 
question  for  the  judge  always  arises  at  the  close  of 
the  evidence,  and  before  a  case  can  be  submitted  to 
the  jury.  That  question  is  not  whether  or  not  there 
is  any  evidence,  but  whether  or  not  there  is  any 
substantial  evidence  upon  which  a  jury  can  proper- 
ly render  a  verdict"  (Supported  by  many  Federal 
authorities). 
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Vicksburg  &  Meridian  R.  R.  Co.  v.  Putnam,  30 
L.Ed.  257;  118  U.S.  545: 

Limiting  the  jury  to  mortality  tables  and  no- 
where suggesting  that  they  are  at  liberty  to  arrive 
at  a  result  independentl}^  thereof,  is  erroneous. 

Where  the  court  judges  as  to  the  use  of  annuity 
tables  it  is  its  duty  to  fully  instruct  the  jury  con- 
cerning the  use  of  and  weight  which  should  be 
given,  and  it  should  in  a  case  where  the  evidence, 
whether  the  injury  is  permanent  or  temporary,  is 
conflicting,  instruct  them  that  before  making  use 
of  the  tables  they  must  find  that  the  injury  is 
permanent.     C.  J.  Volume  17,  pg.  1081. 

Florida  Central  &  T.  R.  R.  v.  Brunner,  26  SE  730: 

In  this  case  the  Georscia  Supreme  Court  holds  the 
instruction  on  mortalitv  tables  as  incorrect  and 
misleadins;,  states  there  has  been  much  confusion 
in  many  instances,  and  formulates  for  the  sruidanc^ 
of  courts,  a  series  of  instructions  which  should  be 
given  on  the  differing  conditions  in  those  cases  in 
which  mortalitv  tables  mav  be  admissible  as  evi- 
dence. These  instructions  are  lene^thv  and  denote 
the  care  and  detail  which  is  essential  in  p-ivinsr  in- 
structions based  upon  such  tables. 

Washinsfton  &  G.  R.  Co.  v.  Tobriner,  147  U.  S. 
571,  37  L.  Ed.  284: 

In  an  action  for  personal  injuries  th^^  plaintiff 
mav  recover  for  future  damages  when  the  evidence 
justifies  a  findinsr  that  such  damages  are  the   in 
evitable  and  necessarv  result. 
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Strohm  v.  N.  Y.  Lake  Erie  &  W.  R.  R.,  96  N.  Y. 
304: 

A  new  trial  was  ordered  on  account  of  admission 
of  evidence  of  a  doctor  as  to  disorders  into  which 
symptoms  might  deevlop.  Future  consequences, 
reasonably  to  be  expected  to  follow,  may  be  given 
in  evidence,  but  thev  must  be  such  as  in  ordinary 
course  are  reasonably  certain  to  ensue.  Conse- 
quences that  are  contingent,  speculative  or  merely 
possible  are  not  proper.  It  is  not  enough  that  in- 
juries may  develop  into  more  serious  conditions, 
or  likely  to  develop.  There  must  be  a  degree  of 
probability  that  amounts  to  reasonable  certainty. 

Main  v.  Grand  Rapids  G.  H.  &  M.  R.  R.,  174  N. 
W.  157: 

Plaintiff  had  scar  and  nervous  headaches.  Al- 
leged permanent  disfigurement  and  future  great 
]:>odily  pain.  Defendant  claimed  court  in  charge,  in 
effect,  authorized  the  jury  to  award  damages  for 
claimed  headaches  as  permanent  injuries,  as  to 
which  there  was  no  proof,  and  to  conjecture  as  to 
recurrences  concerning  which  there  was  no  proof 
amounting  to  reasonable  certainty.  The  trial  court 
in  charge  said  ''if  you  find  nervous  system  im- 
paired ""  ""  ""  you  will  consider  how  long  such 
condition  may  continue  as  far  as  the  evidence 
shows." 

The  higher  court  stated:  ''The  instruction  should 
be  confined  to  such  damages  as  are  proximately 
shown  by  the  evidence,  with  reasonable  certainty, 
to  result.     Onlv  such  future  damages  are  reco\'(»i'- 
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able  as  evidence  makes  reasonably  certain  will  ne- 
cessarily result  from  the  injury." 

Ayres  v.  Del.  L.  &  W.  R.  R.,  158  N.  Y.  254: 

A  girl's  knee  and  spine  were  injured,  which  re- 
quired cast,  braces,  etc.  She  still  wore  brace  at 
the  time  of  trial  and  the  evidence  showed  she 
limped.  The  doctor  testified  he  could,  with  reason- 
able certainty,  state  his  opinion  as  to  the  length 
of  time  the  condition  of  the  spine  would  continue, 
and  said  probably  more  or  less  as  long  as  she  lived. 

The  defendant  asked  the  court  to  charge  there 
was  no  ground  to  find  future  damages  to  knee.  The 
Court  said:  "There  was  no  request  to  charge  that 
the  jury  could  not  find  an}^  permanent  damages 
*  ^  ^  but  simply  any  future  damages.  While 
future  inconvenience  might  be  slight  and  of  short 
duration,  defendant  is  not  entitled  to  have  it  al- 
together withdrawn  from  consideration." 

(This  indicated  that  the  court  considered  per- 
manent injuries  could  not  be  found,  and  there  is  a 
distinction  between  future  and  ])ormanent  dam- 
ages as  such). 

Daigneau  v.  Grank  Trunk  R.  R.  Co.,  (Mass.),  153 
Fed.  593: 

Plaintiff  wrenched  and  bruised  his  back.  The 
Court  stated  that  the  plaintiff  is  entitled  to  recov- 
er for  such  future  consequences  of  the  injury  in- 
flicted as  the  proofs  showed  are  reasonably  cer- 
tain to  result.  The  plaintiff  has  the  burden  of 
proof.     Evidence  which  leaves  the  matter  entirely 
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in  doubt  or  establishes  a  mere  possibility  of  future 
damages  does  not  satisfy  the  rule  which  requires 
proof  that  future  consequences  are  reasonably  cer- 
tain to  ensue.  The  preponderance  of  evidence 
showed  plaintiff  would  recover  in  great  degree. 
A  new  trial  was  ordered  unless  $2000  of  $6500  was 
remitted. 

U.  S.  Cast  Iron  Pipe  &  Foundry  Co.  v.  Eastham, 
237  Fed.  186: 

A  complaint  alleged  the  injuries  permanently 
rendered  the  plaintiff  less  able  to  work;  the  evi- 
dence of  plaintiff's  doctor  was  that  it  would  be 
twelve  months  before  plaintiff  would  recover  the 
use  of  his  arm  and  there  was  no  other  evidence 
tending  to  show  to  what  extent  the  disability  would 
decrease  the  earning  power.  The  Court  said  that 
charge  that  jur\'  should,  if  they  found  for  ])laintiff 
assess  damages  sufficient  to  compensate  for  all 
damage  plaintiff  was  found  to  have  suffered  was 
reversible  error  unless  the  attention  of  jury  was 
called  to  fact  it  could  not  assess  for  decreased  earn- 
ing capacity  shown  hv  the  physician's  testimony, 
as  such  damages  are  -nominal  where  evidence  does 
not  furnish  a  basis  for  substantial  damages  for  de- 
creased earning  capacity. 

At  page  188:  ^'The  jury  is  not  allowed  to  invade 
the  realm  of  supposition  to  arrive  at  the  compensa- 
tion to  be  awarded  the  plaintiff  for  this  element  of 
damages." 

New  trial  was  ordered. 

Seigfried  v.  Pa.  R.  R.,  55  A.  1061: 

Having    admitted    Carlisle    Tables    to    show    (^\- 
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pectancy  of  life,  the  judge  should  have  more  care- 
fully guarded  the  effect  of  the  evidence  by  direct- 
ing the  attention  of  the  jury  to  the  circumstances 
affecting  the  duration  of  the  life  in  question. 

The  value  of  mortality  tables  will  depend  very 
much  on  health,  habits,  social  surroundings,  and 
other  circumstances  and  attention  of  juries  should 
be  pointedly  called  to  those  qualifying  circum- 
stances.    (Steinbnmner  v.  Pitts.  Ry.  Co.) 

It  is  not  sufficient  to  say,  as  the  court  did,  that 
the  tables  were  of  some  aid,  but  not  conclusive.  All 
the  circumstances  affecting  the  probable  duration 
of  plaintiff's  life  as  disclosed  by  the  evidence,  or 
concerning  w^hich  there  was  testimony,  should  have 
been  called  to  the  attention  of  the  jury.  Unless  this 
is  done,  and  in  a  very  pointed  and  direct  way  by 
the  court,  mortalit}^  tables  are  very  likely  to  have 
more  weight  with  the  jury  than  should  be  given. 
Judgment  reversed. 

Mason  v.  Lord,  40  N.  Y.  176: 

Note:  This  case,  as  w^ell  as  the  following  one, 
holds  that  it  is  error  for  a  court  to  find  a  fact  un- 
supported by  evidence,  or  to  refuse  to  find  a  fact 
proved  by  uncontradicted  evidence. 

Putnam  v.  Hubbell,  42  N.  Y.  106: 

A  referee  has  no  right  to  find  a  fact  "  *  '^  in 
the  absence  of  any  proof  tending  to  establish  it, 
any  more  than  a  judge  upon  trial  has,  under  like 
circumstances,  the  right  to  submit  such  a  question 
to  a  jury.    Tf  the  judge  should  so  submit  it  to  the 
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jury  he  commits  a  legal  error,  which  upon  proper 
exception  taken,  may  be  reviewed  by  this  court. 

The  Grecian  Monarch,  32  Fed.  635: 

A  seaman  was  injured  in  a  fall,  was  unconscious 
two  or  three  days  and  in  the  hospital  three  months; 
he  complained  of  pain  in  his  back  continuing  to 
the  time  of  trial,  four  years,  preventing  any  con- 
tinuous work.  The  court  said  there  was  no  evi- 
dence of  chronic  debility  in  support  of  permanent 
disability  and  i*educed  the  damages  from  $8688  to 
$1200. 

The  Iroquois,  113  Fed.  96: 

A  seaman  had  his  leg  broken  and  was  ten  weeks 
without  medical  attention;  his  leg  was  amputated; 
he  was  twenty  years  old  and  in  good  health  and 
strength.  The  court  stated  that  he  could  do  light 
^vork,  and  based  upon  this  and  upon  his  pain  and 
suffering  and  the  fact  the  injury  would  be  per- 
manent he  was  entitled  to  $8000. 

Sheyer  v.  Lowell  (Oal.)  66  Pac.  307: 

Plaintiff's  knee  was  injured  and  he  was  under 
care  of  physicians  for  two  months;  at  the  time  of 
trial  nearly  a  year  later  he  had  not  recovered.  $800 
was  given. 

Leeson  v.  Sawmill  -Phoenix,  (Wash.)  83  Pac.  891: 

Plaintiff  was  working  at  a  hxthe  and  was  struck 
and  ruptured.  Vcuxlict  w^as  ordered  reduced  or  a 
new  trial  granted.  Evidence  show^ed  that  since 
quitting  mill  plaintiff  had  engaged  a  small  part  of 
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the  time  in  some  occupations  not  requiring  much 
physical  exertion.  At  page  895,  the  Court:  ''We 
believe  the  sum  of  $3500  would  be  fair  and  ample 
compensation  and  much  more  in  accord  with  what 
is  right  in  the  premises.  An  excessive  verdict  in  a 
case  like  this  is  not  only  an  injustice  to  the  defend- 
ants, but  it  is  a  menace  to  the  welfare  of  the  state 
and  should  not  be  upheld." 

Klein  v.  Phelps  Lumber  Co.,  135  Pac.  226: 

Negligent  blasting;  plaintiff  knocked  senseless; 
injury  to  head,  foot,  and  was  nervous  and  weak. 
Recovery  was  difficult.  Plaintiff  was  about  fifty- 
two  years  of  age.  There  was  a  depression  on  his 
skull  and  physicians  testified  ''he  may  never  re- 
cover." We  are  unable  to  say  under  those  circum- 
stances that  a  verdict  for  $2000  is  excessive. 

Missouri  Pac.  Ry.  Co.  v.  Tex.  Pacific  Ry.  Co.,  41 
Fed.  311: 

A  woman  who  was  keeping  a  board  car  had  her 
leg  broken,  arm  dislocated  and  back,  shoulder  and 
side  injured  in  a  collision.  At  time  of  trial,  after 
two  years,  plaintiff  who  had  been  a  strong  healthy 
woman,  was  ^'hardly  able  to  dress  herself."  The 
state  court  awarded  $10,000  but  the  federal  court 
reduced  this  amount  to  $5000  on  the  ground  it  was 
excessive,  and  $5000  was  ample. 

Hamburg  American  Co.  v.  Baker,  185  Fed.  60: 

Plaintiff  was  forty-eight  years  old  and  foreman, 
strong  and  vigorous;  due  to  negligence  of  defend- 
ant he  was  ^'entirely  disabled  for  life";  vertebrae 
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in  his  back  were  broken;  he  had  suffered  much  and 
would  continue  to  suffer  and  testimony  showed  his 
debility  was  of  a  progressive  character.  $4500  was 
allowed  because  of  the  character  of  the  injury  and 
the  permanent  disability. 

The  Anchoria,  113  Fed.  982: 

Injury  was  conceded  to  be  very  serious;  plain- 
tiff was  unconscious  several  days;  compound  frac- 
ture of  the  leg  necessitated  several  operations  and 
intense  agony;  leg  was  shortened  three  inches  and 
stiff;  in  consequence  plaintiff  became  permanently 
disabled.    $6000  was  held  reasonable. 

Louisville  &  N.  R.  Co.  v.  Subant,  96  Ky.  197:  27 

S.  W.  999  (Century  Digest  Vol.  15,  Column  2114) : 
In  an  action  for  personal  injuries  where  the  evi- 
dence fails  to  show  any  permanent  injury  whatever, 
a  verdict  for  $6000  is  excessive. 

Wood  V.  Louisville  and  N.  R.  Co.,  88  Fed.  44: 

A  verdict  for  $8000,  for  the  loss  of  one  foot  and 
toes  on  the  other  foot  by  a  brakeman,  ordered  to 
be  cut  in  half.  The  court  expresses  its  reluctance 
to  interfere  with  verdicts  but  states  that  the  courts 
must  see  that  justice  is  done. 

Engler  v.  W.  U.  Tel.  Co.,  69  Fed.  185: 

At  page  187:  '^The  argument  that  juries  .  .  . 
are  disposed  to  give  heavy  damages  in  actions  for 
personal  injuries  against  corporations  is  undoubt- 
edlv  true.    But  the  records  of  this  court  will  show 
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that  it  has  never  hesitated  where  tlie  amount  was 
deemed  excessive  to  set  such  verdicts  aside," 

The  following  additional  cases  are  cited  in  sup- 
port of  Specifications  of  Error  TV  (2)  and  IX^ 
pages  29  ad  40  of  Brief  of  Plaintiff  in  Error: 

White  V.  Mil¥/aukee  St.  Ry.  Co.,  (Wis.)  21  N. 
W.  524: 

The  jury  in  the  lower  court  found  that  ^^  plaintiff 
sustained  temporary  injury  to  leg,  which  ma}^  prove 
permanent."  Plaintiff  had  introduced  testimony 
that  she  had  not  recovered  from  the  injury  and  it 
might  be  permanent.  The  Supreme  Court  states: 
*^A  mere  possible  continuance  of  disability  by  rea- 
son of  an  injury  is  not  a  proper  element  of  damages 
to  justify  a  jury  in  assessing  damages  for  future 
or  permanent  disability,  it  must  appear  by  the 
proofs  that  continued  or  permanent  disability  are 
reasonably  certain  to  result."  '^It  is  fair  to  as- 
sume that  the  jury  predicated  their  assessment  of 
damages  in  part  upon  the  possibility  of  permanent 
injury.    This  is  error."    Judgment  reversed. 

McBride  v.  St.  Paul  (Minn.)  75  N.  W.  231: 

The  lower  court  charged  '\you  have  a  right  to 
take  into  consideration  ^  *  ^  also,  if  there  is 
any  evidence  to  sustain  it,  the  probability  or  im- 
probability of  this  accident  resulting  in  any  per- 
manent injury  to  plaintiff's  health."  The  higher 
court  said:  ^^In  our  opinion  this  part  of  the  charge 
is  erroneous.     The  y)laintiff  is  not  entitled  to  re- 


31 

cover  for  permanent  injury  unless  there  is  reason- 
able certainty  that  the  injury  will  be  permanent." 

Meeter  v.  Manhattan  Co.,  75  N.  Y.  S.  561: 

Plaintiff's  physician  was  asked  ''Can  you  say 
with  reasonable  certainty  whether  this  injury  is 
likely  to  be  permanent?"  He  replied  "It  is  likely 
to  be  permanent  in  the  sense  that  it  will  improve 
somewhat  but  she  is  not  likely  to  ever  get  entirely 
over  it."  He  testified  further  that  the  disease 
tended  to  shorten  life  in  many  cases.  The  lower 
court  charged  "If  you  consider  she  is  permanently 
injured  you  may  award  compensation  for  that. 
When  I  sa}"  'if  you  consider'  I  mean  if  you  consider 
from  the  evidence." 

The  higher  court  states  "In  view  of  what  pre- 
ceded it  is  evident  that  sufficient  weight  was  not 
given  to  the  true  rule  that  should  be  applied  in 
regard  to  giving  damages  for  permanent  personal 
injury  in  cases  of  this  kind."  In  the  reception  of 
evidence  and  in  the  efforts  "made  to  exclude  what 
was  regarded  by  the  defendants  as  incompetent 
and  in  the  charge  of  the  court,  the  effect  was  to 
some  extent  to  permit  the  jury  to  understand  that 
they  were  at  liberty  to  award  damages  for  in- 
juries which  were  likely  to  be  permanent,  instead 
of  confining  their  verdict  to  damages  for  such  in- 
juries as  would  with  rc^asonable  certainty  be  per- 
manent." 

Attornevs  for  Plaintiff  in  Error. 
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Plaintiff  in  Error, 

Petitioner, 

vs. 

MIKE  KOSO, 

Defendant  in  Error. 


PETITION  OF  PLAINTIFF  IN  ERROR  FOR 

REHEARING. 

Comes  now  the  plaintiff  in  error  in  the  above  cause 
and  respectfully  petitions  this  honorable  Court  for 
a  rehearing  of  the  cause.  This  Court  did  on  May  2, 
1921,  affirm  the  judgment  of  the  United  States  Dis- 
trict Court  of  Arizona  in  favor  of  the  defendant  in 
error,  and  filed  opinion  on  said  date.  This  peti- 
tioner states  as  grounds  for  this  application  the  fol- 
lowing: 

I. 

The  Court,  by  its  opinion  and  page  6  thereof,  indi- 
cates that  the  situation  and  facts  in  reference  to  tes- 


tiiiiony  by  Koso  relating  to  his  injuries  have  been 
confused,  and  the  Court  has  evidently  assumed  by  its 
premise  and  statement,  ^'In  view  of  the  fact  that 
there  was  evidence  tending  to  show  that  the  injuries 
which  the  plaintiff  said  he  received  were  permanent 
in  character,"  that  the  plaintiff  Koso  himself,  or 
someone  for  him,  testified  that  he  received  or  suf- 
fered from  an  injury  to  his  hand  or  hernia  as  a  result 
of  the  accident,  or  at  all,  whereas  the  testimony 
shows  that  he  did  not  so  plead  and  did  not  so  state 
in  his  personal  testimony,  or  did  anyone  for  him,  but 
the  physician  testified  he  found  this  condition  on  an 
examination  over  two  years  after  the  accident,  he 
did  not  testify  and  there  was  no  testimony  that  these 
conditions  of  hand  and  hernia  were  a  proximate,  or 
any,  result  of  the  accident,  the  injuries  about  which 
Koso  testified  having  been  found  by  the  physician 
to  be  repaired  by  nature  and  united;  and  this  Court 
apparently  omitted  from  its  consideration  the 
grounds  stated  in  Specification  of  Error  X  and  in  the 
authorities  cited  by  plaintiff  in  error,  and  relied  up- 
on as  a  principal  point,  that  evidence  tending  to 
prove  permanency  must  be  evidence  to  a  reasonable 
certainty;  and  the  omission  to  consider  or  grasp  the 
said  point  is  further  shown  by  the  fact  that  the  Court 
has  cited  in  support  of  its  assumption  that  the  evi- 
dence tended  to  show  permanency.  Tweedy  v.  In- 
land Brewing  Co.,  wherein  the  case  was  remanded 
on  the  ground  that  injuries  of  a  similar  kind,  even 


when  a  doctor  testified  speeif ieally  the  ~  condition 
would  become  permanent,  coukl  not  be  considered 
permanent. 

II. 
The  Court  in  rendering  its  decision  upon  the  in- 
struction in  regard  to  elements  of  ])ermanent  dam- 
ages (Specification  of  Error  IX),  on  page  8  of  the 
opinion,  has  apparently  omitted  to  notice  and  to  con- 
sider (1)  that  the  said  instruction  is  quoted  substan- 
tially in  Inspiration  Consolidated  Copper  Company 
Y.  Lindley,  20  Ariz.  101,  where  it  was  specifically  aip- 
plied  to  permanent  disability  as  follows:  ''No  fixed 
rule  exists  for  estimating  the  damages  to  be  recov- 
ered by  one  who  is  permanently  disabled  from  labor- 
ing through  the  negligence  of  another;  the  most  that 
can  be  done  is  to  instruct  the  jury  in  general  terms 
to  award  a  fair  and  reasonable  compensation,  taking 
into  consideration  what  plaintiff's  income  would 
probably  have  been,  how  long  it  would  have  lasted, 
and  all  the  contingencies  to  which  it  was  liable." 

(2)  That  this  was  the  specific  instruction  on  ele- 
ments of  damage  ''if  you  find  for  the  plaintiff,"  al- 
though the  Court  charged  the  jury  it  was  to  deter- 
mine whether  the  injuries  were  permanent  or  tem- 
porary, and  it  might  find  the  one  or  the  other;  and 

(3)  that  courts  construe  exceptions  with  reference  to 
issues  and  evident  understanding  of  court  and  coun- 
sel at  the  time. 

III. 

The  decision  of  the  Court  in  reference  to  Specifi- 


cation  of  Error  I,  on  pages  8  and  9  of  the  opinion,  is 
based  upon  the  premise  that  the  lower  Court  made 
no  ruling  in  denial  of  the  motion  for  cost  securit}^ 
until  August,  1920,  cr  after  the  trial.  This  state- 
ment is  founded  upon  a  typographical  error  in  the 
Transcript  of  Record,  page  17,  which  was  printed 
under  the  supervision  and  control  of  the  Courts  and 
this  petitioner,  under  rule  of  court,  had  no  control 
over  or  part  in  the  said  printing.  The  said  error  was 
brought  to  attention  of  this  petitioner  only  when  the 
brief  of  the  defendant  in  error  was  served  on  Feb- 
ruary 9,  1921,  and  immediately  this  petitioner,  by 
its  attorneys,  communicated  with  the  Clerk  of  the 
United  States  District  Court  for  Arizona,  at  Phoe- 
nix, Arizona,  as  follows  : 

Re:  Koso  v.  United  Verde  Extension  Mining 

Company. 

^'On  page  17  of  the  transcript  of  record  in 
the  above  case,  as  said  transcript  has  been 
made  up  and  printed  by  the  Clerk  of  the  Cir- 
cuit Court  of  Appeals,  there  is  a  typographical 
error.  At  the  bottom  of  the  page  the  following 
notation  is  made:  'Minutes  of  Court — August 
4,  1920 — Order  Overruling  Motion  for  Secur- 
ity for  Costs.'  This  order  was,  as  your  rec- 
ords will  show,  made  on  August  4,  1919.  Mr. 
Struckmeyer,  in  his  brief,  however,  has  taken 
the  date  1920  as  correct  and  argues  that  the 
order  was  not  made  until  after  the  trial,  which 
occurred  in  March,  1920.  In  view  of  this  sit- 
uation, and  in  order  to  notify  the  Clerk  of  the 
Circuit  Court  of  Appeals,  we  would  ask  that 
you  certify  to  him  that  the  records  of  your 


Court  show  that  the  order  was  made  on  Au- 
gust 4,  1919,  and  that  the  error  in  the  printed 
transcript  is  typographical  and  one  for  which 
neither  party  is  responsible  since  the  record 
was  made  up  and  printed  by  you  and  the 
Clerk  of  the  Circuit  Court  of  Appeals.  This 
case  comes  on  for  hearing  on  February  14, 
and  we  would  therefore  ask  that  you  send  this 
certificate  immediately  so  that  the  Circuit 
Court  may  have  the  necessary  official  notice." 

And  the  following  reply  was  received  dated  at  Phoe- 
nix, Arizona,  February  12,  1921: 

''Re:  Koso  vs.  United  Verde  Extension  Min- 
ing Company  No.  L-45  (Prescott). 

''Acknowledge  receipt  of  yours  of  the  9th 
instant  and  same  was  not  received  until  this 
date.  However,  I  have  prepared  a  certified 
copy  of  the  Minute  Entry  of  August  4,  1919, 
and  forwarded  same  by  special  delivery  to  the 
Clerk  of  the  Circuit  Court  of  Appeals  at  San 
Francisco,  Calif.,  to  be  used  on  the  hearing  of 
the  above  entitled  cause.     Yours  truly, 

"C.  R.  McFALL,  Clerk, 

"By  Clyde  C.  Downing,  Chief  Deputy  Clerk." 

This  petitioner  is  further  willing  and  offers,  if 
deemed  by  the  Court  to  be  its  duty  or  of  aid,  to  pro- 
cure such  additional  proof  as  may  be  necessary  to 
enable  this  Court  to  order  said  transcript  corrected 
to  show  the  true  state  of  the  record,  and  respectfully 
submits  that  this  ground  should  be  reconsidered  on 
the  basis  of  the  true  fact  and  record. 

IV. 

The   Court  has  misunderstood   the   argument   of 
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plaintiff  in  error  upon,  and  the  grounds  of,  Specifi- 
cation of  Error  II,  discussed  upon  pages  9  and  10  of 
the  opinion;  tlie  point  of  plaintiff  in  error  being  that 
under  Arizona  law  requiring  that  the  workman  shall 
make  his  election  of  remedies  by  the  institution  of 
suit,  this  plaintiff  should  have  been  held  to  have 
elected  such  action  as  his  facts  fell  within  and  should 
not  have  been  permitted  to  make  an  election  after 
two  years  had  elapsed;  and  the  Court  has  seemingly 
confined  the  scope  of  the  objection  and  exception 
to  the  ruling  of  the  lower  Court  to  the  demurrer  to 
the  first  cause  of  action,  although,  it  is  submitted,  it 
is  a  reasonable  reading  of  the  Minute  Order  (Tr.  18 
and  19)  that  said  objection  and  exception  covered 
and  was  intended  to  cover  both  the  points  mentioned 
in  said  Minute  Order,  and  was  directed  to  the  order 
of  the  Court  which  permitted  the  plaintiff  to  elect. 

FAVOUR  &  CORNICK, 

Attorneys  for  Petitioner,  United  Verde 
Extension  Mining  Company. 

This  is  to  certify  that  the  undersigned  are  counsel 
for  the  plaintiff  in  error  in  the  above  cause;  that  in 
their  judgment  the  above  petition  for  rehearing  is 
well  founded;  that  the  statements  made  in  respect  to 
the  error  in  the  record  are,  based  upon  the  informa- 
tion furnished  by  the  Clerk  of  the  United  States  Dis- 
trict Court  for  Arizona,  true  and  correct,  and  this 
petition  is  not  interposed  for  delay,  but  in  order  that 
correction  may  be  made  in  the  erroneous  premise  of 


fact  and  the  opinion  predicated  thereon;  and  inat  the 
Court  may  have  brought  to  its  attention  apparent 
misunderstanding  of  facts  and  points  essential  to  the 
determination  of  the  cause. 

A.  H.  FAVOUR, 
A.  G.  BAKER. 
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BRIEF  AND  ARGUMENT  IN  SUPPORT  OF 
PETITION  FOR  REHEARING. 

Argument  on  Ground  I. 

The  first  ground  is  that  the  opinion  (page  6)  that 
it  was  within  the  sound  discretion  of  the  lower  Court 
to  permit  the  introduction  of  mortality  tables  is  pred- 
icated by  the  Court  upon  the  statement  ^^  there  was 
eyidence  tending  to  show  that  the  injuries  which 
plaintiff  said  he  receiyed  were  permanent  in  char- 
acter.'' The  only  injuries  which  Koso  said  he  re- 
ceiyed w^ere  to  his  back,  shoulder-blade  and  toe  (Tr. 
35)  ;  he  did  not  testify  he  had  any  injury  to  his  hand. 
His  doctor  did  not  testify  that  the  loss  of  power  of 
the  hand  was  due  or  could  haye  been  due  to  any  of 
the  injuries  Koso  said  he  receiyed  in  the  accident. 
There  is  the  same  lack  of  connecting  eyidence  in  the 
case  of  the  hernia.  The  doctor  testified  that  the  in- 
juries which  Koso  said  he  had  receiyed,  that  is,  to 
his  shoulder-blade  and  back,  had  been  ''repaired  by 
nature  and  united."  It  is  submitted  there  was  no 
reason  for  defendant  to  object  to  such  testimony, 
which  defendant  considered  under  the  literal  anr' 
clear  wording  to  tend  to  proye  only  a  temporary  in- 
jury at  the  most,  which  had  been  healed.  The  inju- 
ries Koso  ''said  he  receiyed"  were  admittedly  re- 
paired and  united  and  there  was  no  intimation  in 
the  testimony  of  the  doctor  that  they  were  not  fully 
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healed,  much  less  any  testnnony  of  permaneney.  The 
point  on  which  the  plaintiff  in  error  cited  numerous 
cases,  stated  and  raised  by  Specifications  of  Error 
5  and  10,  and  emphasized  in  its  Brief  as  being  a 
prime  contention,  is  the  lack  of  that  kind  of  substan- 
tial evidence  and  evidence  to  a  reasonable  certainty 
of  permanent  injury  which  is  required  by  the  law 
before  mortality  tables  are  admissible  or  recovery 
can  be  permitted  for  permanent  injury.     The  peti- 
tioner believes  it  is  apparent  from  the  opinion  that 
this  Court,  while  recognizing  that  evidence  of  per- 
manency is  a  necessary  condition  prerequisite,  pro- 
ceeded upon  the  assumption,  which  is  not  the  fact, 
that  the  injuries  which  Koso  said  he  received,  were 
the  same  conditions  w^hich  his  doctor  said  he  found 
on  an  examination  two  years  afterward,  and  on  that 
assumption  came  to  the  conclusion  there  was  evi- 
dence tending  to  show  permanent  injury;  and  it  is 
manifest  that  the  decisions  cited  by  plaintiff  in  error 
concerning  the  necessity  for  substantial  evidence  in 
order  to  constitute  any  evidence    of    permanency, 
were  not  brought  to  the  attention  and  were  not  in 
consideration  of  the  Court  in  rendering  its  decision, 
and  the  citation  by  the  Court  of  the  case  of  Tweedy 
vs.  Inland  Brewing  Company  shows  further  that  this 
point    was    overlooked    and    not    considered    and 
weighed  by  the  Court,  since  the  higher  Court  held  in 
that  case  that  there  was  not  evidence  justifying  any 
theory  of  permanent  injury,  directly  in  point  with 
this  plaintiff  in  error. 
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The  Federal  appellate  courts  review  the  evidence 
on  error.  A  motion  for  directed  verdict  raises  the 
question.  There  was  such  a  motion  and  exception 
in  this  cause  and  Specification  of  Error  X  also  states 
the  issue. 

Pacific  Casualty  Co.  vs.  Whiteway  (CCA  9th) 
210  Fed.  782: 

A  verdict  is  not  subject  to  review  unless 
there  is  an  absence  of  substantial  evidence;  a 
request  for  peremptory  instruction  and  ex- 
ception. 

Jones  Bank  vs.  Yates,  U.  S.  60  L.  Ed.  788: 

The  Court  reviewing  on  error  will  inquire 
whether  there  is  substantial  evidence  to  sup- 
port the  findings. 

Oregon-Wash.  R.  R.  vs.  Branham  (CCA  9th) 
259  Fed.  555: 

Vol.  3  Corpus  Juris,  1374: 

Assignment  of  error  in  refusing  to  direct 
verdict  raises  the  legal  question  whether  there 
is  any  evidence  legally  tending  to  sustain  the 
verdict. 

Jenkins  vs.  Skelton  (Ariz.)  192  Pac.  249. 

It  is  submitted  that  the  cases  show  the  law  to  be 
that  evidence  of  permanent  injury  in  order  to  be 
any  legal  evidence  must  be  substantial  and  to  a 
reasonable  certainty,  and  clearly  such  substantial  ev- 
idence is  meant  in  the  decisions  cited  bv  this  Court  at 
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the  bottom  of  page  7  of  its  opinion,  wliicli  cuses  hold 
that  mortality  tables  are  admissible  in  cases  of  per- 
manent injury,  which  is  an  undisputed  principle  of 
law,  but  this  statement  must  be  held  to  mean  that 
there  must  be  that  substantial  evidence  required  by 
the  decided  cases,  and  that  evidence  of  permanent  in- 
jury is  a  condition  precedent  to  admissibilit.y. 

Also  the  evidence  of  permanency  was  clear,  con- 
vincing and  apparent  in  the  following  cases  decided 
by  this  Court : 

Northern   Pacific    Co.   vs.   Chervenak    (CCA 
9th),  203  Fed.  884; 

Colussa  vs.  Parrott  (9th  CCA),  162  Fed.  276. 

And  in  the  following  cases  cited  in  Brief  and  Ab- 
stract of  Plaintiff  in  Error  the  rule  is  applied,  and 
judgment ;  reversed  where  evidence  of  permanent  in- 
jury was  not  substantial  and  to  a  reasonable  cer- 
tainty : 

McGregor  vs.  R.  I.  Co.,  60  Atl.  761; 
Mott  vs.  Detroit  Co.,  79  N.  W.  3; 
W.  U.  Co.  vs.  Morris  (CCA),  83  Fed.  992; 
Leach  vs.  Detroit  Co.,  84  N.  W.  316; 
Tenney  vs.  Rapid  City,  96  N.  W.  96; 
Foster  vs.  Village  Bellaire,  86  N.  W.  383; 
Thayer  vs.  Denver  Co.,  154  Pac.  691; 
Hardy  vs.  Milwaukee  Co.,  61  N.  W.  771; 
Snvder  vs.  Great  Northern,  162  Pac.  703; 
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White  vs.  Milwaukee  Co.,  21  N.  W.  524; 

McBride  vs.  St.  Paul,  75  N.  W.  231; 

Meeter  vs.  Manhattan  Co.,  75  N.  Y.  S.  561; 

Filer  vs.  New  York  Central,  49  N.  Y.  43; 

Ingebretson  vs.  Minn.  Co.  (Iowa),  155  N.  W. 
327. 

Block  vs.  Milwaukee  Co.,  46  Am.  St.  Rep.  849. 
Argument  on  Ground  II. 

The  instruction  quoted  in  Specification  of  Error 
IX,  directed  the  jury,  if  they  found  for  plaintiff,  to 
consider  elements  of  permanent  damage.  The  in- 
struction is  evidently  taken  from  the  Lindley  case, 
where  it  was  specifically  applied  to  permanent  in- 
juries. This  was  a  specific  instruction;  the  case  cited 
in  this  Court's  opinion  (Vicksburg  vs.  Meridian  Co.), 
considers  the  effect  of  incidental  observations  of  the 
judge  and  states  that  the  impression  made  by  per- 
emptory instruction  would  not  be  removed  by  such 
observations. 

Under  this  specific  charge  the  jury  was  author- 
ized and  required  to  consider  those  elements  even  if 
they  found  temporary  injury.  The  exception  to  the 
presuming  of  permanency  (Tr.  56),  in  view  of  the 
understanding  of  the  issue  as  shown  by  the  addi- 
tional remarks  of  the  judge,  would,  it  is  submitted, 
extend  to  this  instruction  under  the' authorities  fol- 
lowing: 
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Winfrey  vs.  M.  K.  &  T.  Co.  (CCA),  19-1  Fed. 

808: 

Where  an  exception  makes  general  refer- 
ence to  a  topic  discussed  in  a  charge  and  the 
topic  constitutes  a  definite  part  of  tlie  charge 
clearly  distinguished  from  other  parts,  the  ex- 
ception is  sufficient  for  review. 

Harkins  vs.  Brown  (CCA),  108  Fed.  576: 

While  assignments  of  error  relating  to  rul- 
ings on  the  admission  of  evidence  cannot  be 
broader  than  the  exceptions  taken  on  trial, 
yet  such  exceptions  must  be  construed  with 
reference  to  the  issues  before  the  jury  and  the 
evident  understanding  of  court  and  counsel 
at  the  time  they  were  made  as  to  their  grounds 
and  scope. 

Pritchett  vs.  Sullivan  (CCA),  182  Fed.  480: 

Where  an  instruction  states  a  specific  prop- 
osition of  law  on  a  particular  subject,  ob- 
viously with  deliberation  and  not  inadver- 
tently, a  general  exception  is  sufficient  to 
challenge  the  correctness  of  such  proposition. 

Vol.  3  Corpus  Juris,  1342: 

In  a  number  of  jurisdictions  either  by  rea- 
son of  rule  of  court  or  because  the  court  has 
discretion,  the  appellate  court  will  notice 
plain  errors.    (U.  S.  Cases.) 

Argument  on  Ground  III. 

This  point  respecting  error  in  date  needs  no  en- 
largement, except  to  state  that  it  is  often  the  reason- 
able and  convenient  ])ractice  of  the  District  Court 
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having  several  divisions  with  one  judge  to  make  its 
rulings  on  preliminary  motions  without  notice  or 
presence  of  counsel,  preserving  exceptions  for  the 
parties,  and  plaintiff's  counsel  may  have  received  no 
notice  of  this  ruling.  Further  evidence  of  the  error 
in  date  is  shown  by  the  fact  that  the  said  Minute 
Order  comes  at  a  place  in  the  Transcript,  arranged 
bv  the  Clerk,  which  indicates  it  was  not  made  in  Au- 
,gust,  1920. 

Argument  on  Grround  IV. 

The  Court  has  followed  the  interpretation  given 
in  the  Brief  of  Defendant  in  Error  to  the  words  in 
Brief  of  Plaintiff  in  Error  (page  17):  *'The  Court 
erred  in  overruling  or  failing  to  act  upon  the  demur- 
rer." This  was  simply  an  alternative  wording  and 
was  so  stated  for  the  reason  that  when  the  demurrer 
to  the  whole  complaint  was  being  presented  the 
plaintiff  stated  he  elected  to  proceed  under  Count  I 
and  the  Court  immediately,  without  consent  of  de- 
fendant, made  the  order  that  plaintiff  so  elected,  and 
then  overruled  defendant's  demurrer  to  Count  I. 
The  defendant  excepted  to  the  whole  ruling.  This 
petitioner  submits  that  the  record  reasonably  shows 
that  the  exception  was  to  the  w^hole  proceeding  in 
which  the  court  ordered  the  election  and  overruled 
the  demurrer  to  Count  I.  The  argument  in  our  Brief 
shows  this  was  the  point  raised  and  no  complaint 
was  made  of  the  failure  to  act  except  as  the  order  of 
election  was  substituted  b}^  the  Court  as  a  ruling  on 
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the  demurrer.  The  Court  has  seenihigly  been  mis- 
led into  an  incorrect  understanding  of  the  ground 
for  this  assignment  and  the  argument  thereon,  and 
the  plaintiff  in  error  has  thereby  been  placed  in  the 
position  of  contending  for  a  point  without  merit,  and 
for  Avhich  it  does  not  contend,  to  wit,  that  it  has 
asked  the  Court  to  ^4iold  that  the  limitation  of  the 
statute  has  been  rendered  ineffectual."  Our  point, 
as  stated  on  page  18  of  the  Brief,  is  that  the  law  of 
Arizona,  Sec.  3176,  provides  that  '^any  suit  brought 
by  the  workman  for  a  recovery  shall  be  held  as  an 
election  to  pursue  such  remedy  exclusively";  that  a 
workman  has  two  years  to  bring  suit  and  make  this 
election;  that  the  only  election  this  plaintiff  made 
Avithin  two  years  was  by  the  institution  of  his  suit 
since  he  made  no  other  election;  that  it  was  plain- 
tiff's duty  to  make  his  election  before  the  two  years' 
limitation  and  not  the  Court's  duty  to  order  it  to  be 
made ;  that  after  the  two  years  the  Court  should  not 
have  permitted  an  election  by  plaintiff  and  had  no 
power  to  do  so  under  the  law,  but  should  have  held 
the  plaintiff  to  such  cause  of  action  as  the  facts  in 
his  whole  complaint  brought  him  within,  plaintiff 
having  pleaded  facts  constituting  negligence  of  de- 
fendant; that  by  allowing  an  election  after  two  years 
the  statute  requiring  election  by  institution  of  suit 
and  the  two-year  limitation  of  the  Employers'  Lia- 
bility Law  is  rendered  ineffective,  since  by  pleading 
two  inconsistent  Counts  the    election    of    remedies 
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could  be  postponed  by  a  workman  at  least  for  three 
years  under  the  Arizona  law  providing  that  sum- 
mons may  be  issued  and  served  any  time  within  a 
year  after  institution  of  action. 

Behringer  vs.  Inspiration  Co.,  17  Ariz.  232,  at 
page  236: 

The  Court  says:  '^His  personal  representa- 
tive is  then  relegated  to  an  action 

under  the  so-called  Lord  Campbell's  Act,  or 
under  the  Employers'  Liability  Act 
according  as  his  facts  fall  within  the  one  or 
the  other." 

Jerome  Verde  Co.  vs.  Riley  (Ariz),  192  Pac 
429: 

The  same  facts  cannot  establish  negligence 
and  mere  accident.  The  facts  establish  either 
negligence  as  known  to  the  law  or  they  estab- 
lish a  condition  free  from  negligence. 

Calumet  &  Arizona  Co.  vs.  Chambers,  20  Ariz., 
at  page  62 : 

The  Court  states:  '^Of  course,  justice  and 
fairness  require  that  the  plaintiff  be  held  to 
bring  himself  within  the  conditions  prescribed 
by  the  law  relied  upon,  and  confine  his  right 
to  recovery  to  the  law  he  relies  upon  in  his 
complaint.  If  he  expressly  alleges,  as  this 
plaintiff  has  done,  that  he  relies  upon  the  Em- 
ployers '  Liability  Law  for  a  recovery,  he  can- 
not thereafter  take  the  inconsistent  position 
that  the  facts  stated  in  his  complaint,  though 
insufficient  to  constitute  a  cause  of  action  un- 
der such  law,  yet  they  are  sufficient  to  consti- 
tute a  cause  of  action,  for  instance,  for  negli- 
gence." 

Respectfully  submitted, 

FAVOUR  &  CORNICK, 
Attorneys  for  Petitioner. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 

E.  T.  WILLEY, 

Defendant. 

Amended  Complaint. 

Plaintiff  complains  of  defendant,  and  for  cause  of 
action  alleges: 

I. 

That  on  the  20th  day  of  June,  1914,  a  petition 
was  filed  in  the  District  Court  of  the  United  States 
in  and  for  the  Northern  District  of  California,  in 
bankruptcy,  by  Charles  F.  Willey,  numbered  8788 
in  the  bankruptcy  files  of  said  court,  which  petition 
prayed  that  said  Willey  be  adjudged  bankrupt, 
and  that  thereafter  on  June  26th,  1914,  said  Charles 

F.  Willey  was  by  said  court  duly  adjudicated  a  bank- 
rupt; that  thereafter,  on  April  3,  1915,  and  at  the 
first  meeting  of  creditors  called  and  held  before 
Fred  A.  Copestake,  Referee  in  Bankruptcy,  to  whom 
said  matter  in  bankruptcy  had  been  referred  by  said 
court,  plaintiff  above  named  was  duly  appointed 
Trustee  in  Bankruptcy  of  the  estate  of  said  bank- 
rupt, and  thereafter  plaintiff  qualified  as  such 
trustee,  and  has  ever  since  been  and  now  is  the 
duly  appointed,  qualified  and  acting  Trustee  in 
Bankruptcy  of  the  estate  of  said  bankrupt. 
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II. 

That  in  the  months  of  January  to  May  in  the  yeai 
1912,  said  [1*]  Charles  F.  Willey  was  indebtec 
to  one  Edward  McGinn,  and  an  action  was  ther 
pending  in  the  Superior  Court  of  the  State  of  Cal 
ifornia  in  and  for  the  County  of  Mariposa  for  the 
recovery  of  said  debt;  that  the  trial  of  said  actior 
took  place  on  or  about  February  8th,  1912,  and  th( 
cause  was  then  submitted  to  the  court  for  decision 
that  thereafter  and  pending  the  decision  and  judg- 
ment in  said  action,  said  Charles  F.  Willey,  de 
fendant  in  said  action,  transferred  to  his  brother 
defendant  herein,  the  said  E.  T.  Willey,  the  sum  oi 
three  thousand  three  hundred  eighty-seven  ($3,387) 
dollars,  or  thereabouts,  moneys  of  the  said  Charlei: 
F.  Willey ;  that  said  transfer  was  made  secretly  anc 
was  made  without  consideration,  and  with  the  in- 
tent and  for  the  purpose  of  defrauding  the  saic 
Edward  McGinn  out  of  the  moneys  owing  to  him  b\ 
the  said  Charles  F.  Willey,  and  for  the  purpose  oi 
preventing  the  enforcement  and  collection  of  an> 
judgment  which  might  be  rendered  in  said  actior 
against  said  Charles  F.  Willey;  that  said  transfei 
was  made  to  said  defendant  E.  T.  Willey  with  the 
said  intent  and  for  the  said  purpose  with  the  full 
knowledge  and  consent  of  said  E.  T.  Willey.  Thai 
at  the  time  of  the  making  of  said  transfer  of  said 
moneys  said  Charles  F.  Willey  had  no  property, 
other  than  that  transferred,  sufficient  to  pay  the 
debts  which  he  then  owed  to  Edward  McGinn,  oi 
any  part  thereof. 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Transcripl 
of  Record. 
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III. 

That  judgment  was   rendered  in  said  action  in 
favor  of  Edward   McGinn  on  May  3,  1912,  against 
said  bankrupt;  that  said  bankrupt  appealed  to  the 
District  Court  of  Appeal  of  the  Third  Appellate 
District  of  the  state  of  California  from  the  said 
judgment  and  said  appeal  was  determined  and  the 
said  judgment  affirmed  by  the  said  District  Court  of 
Appeal  on  April  8th,  1914 ;  that  a  petition  was  made 
by  said  bankrupt  for  a  hearing   of   the   same     [2] 
matter  by  the  Supreme  Court  of  said  State,  and 
said  petition  was  denied  by  said  Supreme  Court  on 
June  6th,  1914,  and  the  remittitur  in  said  matter 
was  made  to  the  aforesaid  Superior  Court  on  June 
8th,    1914,and    that    said    bankrupt    thereupon,    on 
June   20th,   1914,   filed  his  petition  for  voluntary 
bankruptcy,  and  named  in  the  schedule  accompany- 
ing said  petition  Edward  McGinn  as  sole  creditor 
and  said  judgment  was  the  sole  debt  from  which 
discharge  was  sought.     That  in  the  month  of  Oc- 
tober, 1913,  an  execution  was    duly   issued   out   of 
the  said  Superior  Court  upon  the  said  judgment 
against  the  property  of  said  Charles  P.  Willey,  di- 
rected to  the  Sheriff  of  the  County   of   Tuolumne, 
State  of  California,  in  which  County  said  Charles 
F.  Willey  resided,  which  said  execution  was  par- 
tially satisfied,  and  there  still  remains  due  and  un- 
paid on  said  judgment  over  $1,000.00,  and  at  no  time 
since  the  rendition  of  said  judgment  has  there  been 
sufficient  money  or  property  subject  to  levy  by  ex- 
ecution   against  the  said  Charles  F.  Willey  out  of 
which  the  balance  due  on  said  judgment,  or  any  part 
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thereof,  could  be  satisfied.  Tliat  said  Sheriff  has 
not  returned  said  execution  into  said  court,  and  said 
Slieriff  has  informed  plaintiff  that  said  execution 
was  lost  and  cannot  be  found. 

IV. 
That  said  creditor  Edward  McGinn  at  the  time  of 
said  transfer  or  at  any  time  prior  to  the  commence- 
ment of  said  bankruptcy  proceedings  and  the  adju- 
dication of  said  Charles  F.  Willey  as  bankrupt,  had 
no  knowledge  or  notice  of  the  said  transfer;  that 
said  transfer  was  at  all  times  kept  hidden  and  con- 
cealed from  said  Edward  McGinn  by  said  Charles 
F.  Willey  and  E.  T.  Willey;  that  plaintiff  herein 
at  the  first  meeting  of  the  creditors  of  said  bank- 
rupt on  April  3,  1915,  first  received  information 
that  said  bankrupt  had  transferred  certain  of  his 
moneys  to  defendant;  [8]  that  before  plaintiff 
learned  anything  further  as  to  the  facts  of  said 
transfer,  and  on  May  20th,  1915,  the  said  bankrupt 
applied  to  the  aforesaid  District  Court  of  the 
United  States  for  a  discharge  in  bankruptcy;  that 
upon  the  hearing  of  said  application  and  the  objec- 
tions of  the  creditor  Edward  McGinn  thereto,  said 
Court  on  June  19,  1915,  referred  the  matter  back 
to  the  Referee  in  Bankruptcy  for  hearing  upon 
said  objections;  that  said  hearing  was  held  before 
Fred  A.  Copestake,  Referee  in  Bankruptcy,  on 
February  2,  1916;  that  Charles  F.  Willey  and  E.  T. 
Willey  were  examined  before  the  referee  at  said 
hearing,  and  plaintiff  learned  from  said  examina- 
tion the  facts  relative  to  the  transfer  of  said 
moneys  and  the  fraudulent  nature  of  the  same  as 
hereinbefore  alleered. 
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V. 

That  plaintiff,  as  such  trustee,  has  insufficient  as- 
sets with  which  to  pay  in  full  the  debts  of  said 
bankrupt,  or  any  part  thereof,  but  on  the  contrary 
the  assets  of  said  estate  will  be  insufficient  to  pay 
any  part  whatever  of  the  debts  of  said  bankrupt. 

VI. 

That  plaintiff  has  demanded  of  defendant  that  he 
pay  over  to  plaintiff  the  said  sum  of  $3,387.00,  with 
interest  thereon;  that  defendant  refused  and  still 
refuses  to  pay  over  to  him  the  said  sum,  or  any  part 
thereof. 

WHEREFORE,  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  three  thousand  three  hun- 
dred and  eighty-seven  ($3,387.00)  dollars  with  legal 
interest  thereon  from  February  16th,  1912,  with  his 
costs. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff.     [4] 

State  of  California, 
County  of  Tuolumne. 

John  C.  Davis,  being  duly  sworn,  says:  That  he 
is  the  plaintiff  in  the  foregoing  action ;  that  he  'has 
read  the  complaint  in  said  action,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  or  belief,  and  as  to  those  mat- 
ters he  believes  the  said  complaint  to  be  true. 

JOHN  C.  DAVIS. 
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Subscribed  and  sworn  to  before  me,  this  26th  day 
of  June,  1918. 

[Seal]  EEIC  J.  SEGERSTROM, 

Notary  Public  in  and  for  the  County  of  Tuolumne, 
State  of  California. 
Receipt  of  a  copy  of  the  within  Amended    Com- 
plaint admitted  this  29th  day  of  July,  1918. 

WILLIAM  E.  BILLINGS, 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Jul.  30,  1918.  Walter  B.  Hal- 
ing, Clerk.  By  Thomas  J.  Franklin,  Deputy  Clerk. 
[5] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Answer  of  Defendant.  > 

Comes  now  the  above-named  defendant  and  an- 
swering plaintiff's  amended  complaint  on  file 
herein,  denies,  alleges  and  admits  as  follows : 

1.  Answering  paragraph  II  of  said  complaint, 
said  defendant  denies  that  in  the  months  of  January 
to  May  in  the  year  1912  or  at  any  other  time  or  at 
all  that  said  Charles  F.  Willey  was  indebted  to  one 


vs.  E,  T,  Willey.  7 

Edward  McGinn;  denies  that  thereafter  or  at  all  and 
pending  the  decision  and  judgment  in  the  action 
mentioned  in  said  paragraph,  said  Charles  F.  Willey, 
defendant  in  said  action,  transferred  to  his  brother, 
defendant  herein,  the  said  E.  T.  Willey,  the  sum  of 
three  thousand  three  hundred  eighty-seven  dollars 
or  thereabouts  or  any  other  sum,  moneys  of  the  said 
Charles  F.  Willey;  denies  that  said  transfer  was 
made  secretly  and  denies  that  said  transfer  was  made 
at  all  or  was  made  without  consideration,  and  with 
the  intent  and  for  the  purpose  of  defrauding  the 
said  Edward  McGinn  out  of  the  moneys  owing  to 
him  by  the  said  Charles  F.  Willey,  and  for  the  pur- 
pose of  preventing  the  enforcement  and  collectinr> 
of  any  judgment ^  which  might  be  rendered  in  said 
action  against  said  Charles  F.  Willey  or  anyone 
else;  denies  that  said  transfer  was  made  to  said  de^ 
f  endant  E.  T.  Willey  with  the  said  or  any  intent  and 
for  the  said  or  any  purpose  with  the  full  knowledge 
and  consent  of  the  said  E.  T.  Willey.  Denies  that 
at  the  time  of  making  the  said  transfer  of  said 
moneys  said  Charles  F.  Willey  [6]  had  no  prop- 
erty, other  than  that  transferred,  sufficient  to  pay 
the  debts  which  he  then  owed  to  Edward  McGinn 
or  any  part  thereof  and  denies  that  he  then  or  there 
or  at  all  owed  any  debt  or  debts  to  the  said  Edward 

McGinn. 

2.  Answering  paragraph  III  of  said  complaint, 
defendant  denies  that  there  still  remains  due  and  un- 
paid or  due  or  unpaid  on  said  judgment  the  one 
thousand  dollars  or  any  other  sum  except  a  very 
small  amount;  denies  that  at  no  time  since  the  ren- 
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dition  of  said  judgment  has  there  been  sufficient 
money  or  property  subject  to  levy  by  execution 
against  the  said  Charles  F.  Willey  out  of  which  the 
balance  due  on  the  said  judgment  or  any  part  thereof 
could  be  satisfied.  Said  defendant  has  no  knowl- 
edge, information  or  belief  concerning  the  allegations 
made  in  lines  18  to  20  inclusive  of  said  paragraph 
III  on  page  3  of  said  complaint  and  basing  his  de- 
nial upon  said  ground  denies  that  said  sheriff  has 
not  returned  said  execution  into  said  court,  and  de- 
nies that  said  sheriff  has  informed  plaintiff  that  said 
execution  was  lost  and  cannot  be  found. 

3.  Answering  paragraph  IV  of  said  complaint 
said  defendant  denies  that  said  creditor,  Edward 
McGinn  at  the  time  of  said  transfer  or  at  any  other 
time  prior  to  the  commencement  of  the  said  bank- 
ruptcy proceedings  and  the  adjudication  of  the  said 
Charles  F.  Willey  as  bankrupt,  had  no  knowledge 
or  notice  of  the  transfer ;  denies  that  the  said  trans- 
fer was  at  all  times  or  at  all  kept  hidden  and  con- 
cealed or  hidden  or  concealed  from  said  Edward  Mc- 
Ginn by  the  said  Charles  P.  Willey  and  E.  T.  Willey 
or  either  of  them ;  denies  that  plaintiff  herein  at  the 
first  meeting  of  the  creditors  of  said  bankrupt,  on 
April  3,  1915,  first  received  information  that  said 
bankrupt  had  transferred  certain  of  his  moneys  to 
defendant.  And  in  this  behalf  defendant  [7] 
alleges  that  the  said  plaintiff  and  the  said  Edward 
McGinn  and  each  of  them  had  possession  of  sufficient 
facts  to  have  advised  them  of  said  transfer,  if  any 
there  was,  if  they  had  been  diligently  pursued.  De- 
nies that  said  plaintiff  learned  from  the  examination 
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before  the  said  referee  in  bankruptcy  mentioned  in 
said  paragraph  of  said  complaint,  the  or  any  facts 
relative  to  said  or  any  transfer  of  the  said  moneys 
or  the  fraudulent  nature  thereof  as  hereinbefore  or 
otherwise  alleged  and  denies  that  said  or  any  trans- 
fer was  fraudulent. 

4.  Answering  paragraph  V  of  said  complaint  de- 
fendant alleges  that  he  has  no  knowledge,  informa- 
tion or  belief  sufficient  to  enable  him  to  answer  the 
same  and  basing  his  denial  on  said  ground  denies 
that  plaintiff  as  such  trustee  has  insufficient  assets 
with  which  to  pay  in  full  the  debts  of  the  said  bank- 
rupt or  any  part  thereof. 

As  a  further,  distinct  and  separate  defense  to  said 
complaint  said  defendant  alleges:  That  said  alleged 
cause  of  action  purported  to  be  stated  in  said  com- 
plaint is  barred  by  subdivision  4  of  section  338  of 
the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia. 

WHEREFORE,  said  defendant  prays  that  he  be 
hence  dismissed  with  his  costs  herein. 

WILLIAM  E.  BILLINGS, 
Attorney  for  Defendant.     [8] 
State  of  California, 
County  of  Tuolumne, — ss. 

E.  T.  Willey  being  first  duly  sworn  deposes  and 
says:  That  he  is  the  defendant  in  the  above-entitled 
action.  That  he  has  read  the  foregoing  answer  and 
knows  the  contents  thereof;  that  the  same  is  true  of 
his  own  knowledge  except  as  to  the  matters  therein 
stated  on  information  and  belief  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 
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Subscribed  and  sworn  to  before  me  this  8th  day 
of  October,  1918. 

[N.  S.]  JAMES  OPIE, 

Notary  Public  in  and  for  said  County  and  State. 
Receipt  of  copy  of  within  answer  is  hereby  ad- 
mitted this  11th  day  of  October,  1918. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Oct.  11,  1918.    W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [9] 


In  the  District  Court  of  the  United  States,  in  the 
Southern  Division,  Northern  District  of  Cali- 
fornia. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Amendment  to  Amended  Complaint. 

Plaintiff  by  leave  of  Court  first  obtained,  files 
this  amendment  to  his  amended  complaint,  amend- 
ing the  same  by  striking  therefrom  the  words  be- 
ginning with  'Hhat"  on  page  3,  line  18  and  extend- 
ing to  the  end  of  line  20,  page  3,  and  by  inserting 
after  the  word  ^^ satisfied,"  on  line  13,  page  3,  the 
words,   ''and  that   said   sheriff  has   duly   returned 
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said  execution  into  said  court  satisfied  to  the 
amount  of  Four  Hundred  Thirty-seven  and  50/100 
($437.50)  Dollars  only." 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

J.  C.  Webster,  being  duly  sworn  on  oath,  says: 
That  he  is  one  of  the  attorneys  in  the  above-entitled 
action;  that  he  makes  this  affidavit  for  the  plaintiff 
because  said  plaintiff  is  absent  from  the  City  and 
County  of  San  Francisco ;  that  he  has  read  the  fore- 
going amendment  to  the  amended  complaint  and 
knows  the  contents  thereof,  and  that  it  is  true. 

J.  C.  WEBSTER. 
Subscribed  and  sworn  to  before  me  this  28th  day 
of  August,  1919. 

[Seal]  C.  M.  TAYLOR, 

Deputy  Clerk  U.  S.  District  Court,  Northern  Dis- 
trict of  California.     [10] 
Received  copy,  Aug.  28,  1919. 

WILLIAM  E.  BILLINGS, 
Atty.  for  Deft.  Willey. 

[Endorsed] :  Filed  August  28,  1919.  Walter  B. 
Maling,    Clerk.     [11] 
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In  the  District  Court  of  the  United  States  in  and 
for   the    Northern   District   of    California. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Amendment  to  Answer. 

Comes  now  the  defendant  above  named  and  by 
leave  of  the  Court  first  had  and  obtained  amends 
his  answer  as  follows: 

As  a  further,  distinct  and  separate  defense  to 
said  complaint  said  defendant  alleges: 

That  the  said  alleged  cause  of  action  purported 
to  be  stated  in  said  complaint  is  barred  by  the  judg- 
ment heretofore  rendered  in  an  action  tried  in  the 
above-entitled  court  in  equity,  in  which  John  C. 
Davis,  Trustee  of  the  Estate  of  Charles  P.  Willey, 
in  Bankruptcy,  was  plaintiff  and  E.  T.  Willey  and 
Mrs.  Charles  P.  Willey  were  defendants  and  re- 
specting the  same  alleged  transfer  that  is  the  sub- 
ject of  this  action,  said  action  being  No.  341  in 
Equity. 

WILLIAM  E.  BILLINGS, 

Attorney  for  Plaintiff. 
State  of  California, 
City  and  County  of  San  Prancisco, — ss. 

E.  T.  Willey  being  first  duly  sworn  deposes  and 
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says :  That  he  is  the  defendant  in  the  above-entitled 
action.  That  he  has  read  the  amendment  to  the 
said  complaint  above  stated  and  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters 
therein  stated  on  his  information  and  belief  and 
as  to  those  matters  he  believes  it  to  be  true. 

E.  T.  WILLEY. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  August,  1919. 

[Seal]  J.  J.  KERRIGAN, 

Notary     Public     in     and     for     said     County     and 
State.     [12] 
Receipt  of  copy  of  the  within  amendment  is  here- 
by admitted  this  28th  day  of  August,  1919. 

J.   C.   WEBSTER, 
WILLIAM  H.  BRYAN, 
Attornevs  for  Plaintiff. 

[Endorsed] :  Filed  August  28,  1919.     Walter  B. 
Maling,    Clerk.     [13] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  P.  WILLEY,  in  Bankruptcy, 

Plaintiff, 

vs. 

E.  T.  WILLEY, 

Defendant. 
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Opinion. 

J.  C.  WEBSTER  and  WILLIAM  H.  BRYAN,  of 

San  Francisco,  for  Plaintiff. 

WILLIAM  E.  BILLINGS,  of  San  Francisco,  for 
Defendant. 

VAN  FLEET,  District  Judge: 

This  is  an  action  at  law  by  a  trustee  in  bank- 
ruptcy to  recover  a  certain  fund  alleged  to  have 
been  transferred  by  the  bankrupt  to  his  brother  in 
fraud  of  the  rights  of  his  creditors.  It  is  admit- 
tedly prosecuted  under  the  authority  of  Section 
70-e  of  the  Bankruptcy  Act  which  provides  that 
^'The  trustee  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  may  [14]  re- 
cover the  property  so  transferred,  or  its  value,  from 
the  person  to  whom  it  was  transferred,  etc." 

It  is  well  established  that  the  effect  of  this  sec- 
tion is  to  clothe  the  trustee  with  no  new  or  addi- 
tional right  in  the  premises  over  that  possessed  by 
a  creditor,  but  simply  puts  him  in  the  shoes  of  the 
latter  and  subject  to  the  same  limitations  and  dis- 
abilities that  would  have  beset  the  creditor  in  the 
prosecution  of  the  action  on  his  own  behalf;  and 
the  rights  of  the  parties  are  to  be  determined,  not 
by  any  provision  of  the  Bankruptcy  Act,  but  by  the 
applicable  principles  of  the  common  law,  or  the 
laws  of  the  State  in  which  the  right  of  action  may 
arise.  In  other  words,  the  Bankruptcy  Act  merely 
permits  the  trustee  to  assert  the  rights  which  the 
creditor  could  assert  but  for  the  pendency  of  the 
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bankruptcy  proceedings,  and  if  for  any  reason  aris- 
ing under  the  laws  of  the  State  the  action  could  not 
be  maintained  by  the  creditor,  the  same  disability 
will  bar  the  trustee.  Collier  on  Bankruptcy  (10 
Ed.)  1042,  f.  and  g.;  In  re  Mullen,  101  Fed.  413; 
Holbrook  v.  First  International  Trust  Co.,  107 
N.  E.  665 ;  Manning  v.  Evans,  156  Fed.  106. 

The  rights  of  the  trustee  being  governed  by  these 
limitations,  I  am  of  opinion  that  the  defense  of  the 
Statute  of  Limitations  interposed  by  defendant 
must  be  sustained.  That  defense  is  based  on  section 
338  of  the  Code  of  Civil  Procedure  of  this  State 
fixing  the  limitations  of  time  within  which  actions 
must  be  commenced,  subdivision  four  of  which  pro- 
vides: '^  Within  three  years.  An  action  for  relief 
on  the  ground  of  fraud  or  mistake.  The  cause  of 
action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud  or  mistake."  It 
appeared  in  evidence  at  the  trial  that  in  [15]  an 
action  brought  in  the  State  court  by  the  defendant 
here  against  the  sheriff  to  recover  property  seized 
by  the  latter  in  satisfaction  of  a  judgment  there- 
tofore recovered  by  McGinn,  the  creditor  in  whose 
right  the  present  action  is  sought  to  be  maintained, 
against  C.  F.  Willey,  the  bankrupt,  whose  estate 
the  trustee  represents,  and  which  was  tried  in 
March,  1914,  it  was  disclosed  by  testimony  given  in 
the  presence  of  McGinn  and  his  counsel  that  pend- 
ing that  suit  there  had  been  a  surreptitious,  clan- 
destine and  presumptively  fraudulent,  transfer  on 
the  books  of  a  local  bank  by  the  judgment  debtor 
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to  liis  brother,  this  defendant,  of  a  part  of  the  same 
fund  here  sought  to  be  recovered.  This  disclosure 
was  of  a  character  and  the  circumstances  such  as  to 
put  any  reasonable  man  upon  inquiry  at  the  time 
as  to  the  fraud,  and  to  clearly  indicate  that  an  in- 
vestigation would  then  have  exposed  to  McGinn  and 
his  attorney  the  entire  transaction  set  forth  in  the 
complaint  and  involved  in  the  present  action.  But 
no  such  investigation  was  made,  for  what  reason  it 
does  not  appear,  and  this  action  was  not  commenced 
until  more  than  four  years  after  the  creditor  was 
thus  made  aware  of  the  facts  stated, 

No  principle  is  better  settled  in  actions  based  upon 
fraud  and  where  the  rights  of  a  party  are  depend- 
ent upon  his  diligence  in  discovering  the  fraud, 
than  that  means  of  knowledge  is  knowledge  itself; 
that  knowledge  of  facts  which  should  put  a  reason- 
able man  upon  inquiry  invests  the  suitor  in  legal 
contemplation  with  full  knowledge  of  all  that  such 
inquiry  would  have  developed.  Wood  v.  Carpenter, 
101  U.  S.  135 ;  Norris  v.  Haggin,  28  Fed.  275 ;  Teall 
V.  Schroder,  158  U.  S.  [16]  172;  Archer  v.  Free- 
man, 124  Cal.  528 ;  Bills  v.  Silver  King  Mining  Co., 
106  Cal.  9;  Truett  v.  Onderdank,  120  Cal.  581; 
Burke  v.  Maguire,  154  Cal.  456. 

The  facts  thus  disclosed  to  the  knowledge  of  the 
creditor  more  than  four  years  before  the  bringing 
of  this  action  clearly  brings  him,  and  the  Trustee 
who  represents  him,  within  the  terms  of  the  Statute, 
as  barring  the  maintenance  of  the  action. 

I  have  not  overlooked  the  contentions  of  plain- 
tiff as  to  the  effect  of  Sec.  11-d  of  the  Bankruptcy 
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Act,  but  it  is  sufficient  to  say  without  further  dis- 
cussion that  I  am  wholly  unable  to  sustain  his  view. 

This  conclusion  as  to  the  bar  of  the  Statute 
renders  it  unnecessary  to  definitely  consider  the 
further  defense  of  7^es  judicata,  although  I  am 
strongly  inclined  to  the  view  that,  if  necessary,  it 
would  have  to  be  sustained. 

Judgment  will  go  in  favor  of  defendant  dismissing 
the  action  and  for  costs. 

[Endorsed]:  Filed  February  3d,  1920.  Walter 
B.  Maling,  Clerk.     [17] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY^  in  Bankruptcy, 

Plaintiff, 

vs. 

E.  T.  WILLEY, 

Defendant. 

Stipulation  for  Findings. 

It  is  hereby  stipulated  that  findings  of  fact  may 
be  made  by  the  court  upon  trial  and  decision  of  the 
cause  in  the  above-entitled  action,  and  judgment 
entered  thereon. 
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Dated  February  5th,  1920. 

J.  C.  WEBSTER    and 
WILLIAM    H.    BRYAN, 

Attorneys  for  Plaintiff. 
WILLIAM  E.  BILLINOS; 
Attorney  for  Defendant. 
Approved . 

W.  C.  VAN  FLEET, 

Judge. 

[Endorsed] :  Filed  Feb.  6,  1920:     W.  B.  Maling, 
Clerk.     By  J.  A.   Schaertzer,  Deputy  Clerk.     [18] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant, 

Findings  of  Fact  and  Conclusions  of  Law. 

In  this  cause  heretofore  tried  before  the  court, 
(a  jury  trial  having  been  in  writing  waived  by  the 
parties),  I  find  the  following  facts: 

I. 

That  on  June  26,  1914,  Charles  F.  Willey  was 
duly  adjudicated  a  bankrupt  by  the  District  Court 
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of  the  Uuited  States,  for  the  Northern  District  of 
California,  and  on  April  3,  1915,  John  C.  Davis,  the 
plaintiff  herein,  was  duly  appointed  trustee  in  bank- 
ruptcy of  the  estate  of  said  bankrupt,  and  there- 
after and  prior  to  the  commencement  of  this  action, 
qualified  as  such  trustee  and  has  ever  since  been 
and  now  is,  the  duly  appointed,  qualified  and  acting 
trustee  of  the  estate  of  Charles  F.  Willey,  in  bank- 
ruptcy ; 

II. 
That  in  January,  1912,  prior  to  said  adjudication 
in  bankruptcy,  said  Charles  F.  Willey  was  indebted 
to  Edward  McGinn,  and  an  action  w^as  pending  in 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  Mariposa,  [19]  in  which 
said  McGinn  was  plaintiff,  and  said  Charles  F.  Wil- 
ley was  defendant,  for  the  recovery  of  said  debt; 
that  said  action  was  tried  on  or  about  February  8, 
1912,  and  submitted  for  decision  and  that  pending 
the  decision  and  judgment  in  said  action,  Charles 
F.  Willey  transferred  to  his  brother,  E.  T.  Willey, 
defendant  herein,  the  sum  of  three  thousand  three 
hundred  and  eighty-seven  ($3,387)  dollars,  moneys 
of  the  said  Charles  F.  Willey;  that  said  transfer 
was  made  secretly,  and  without  consideration,  and 
with  the  intent  and  for  the  purpose  of  defrauding 
Edward  McGinn  out  of  the  moneys  owing  to  him  by 
Charles  F.  Willey,  and  for  the  purpose  of  prevent- 
ing the  enforcement  of  any  judgment  which  might 
be  rendered  in  the  aforesaid  action  against  Charles 
F.  Willey;  that  said  transfer  was  made  to  E.  T. 
Willev  with  said  intent,  for  said  purpose,  with  the 
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full  knowledge  and  consent  of  E.  T.  Willey,  and 
that  at  the  time  of  making  said  transfer  of  said 
moneys,  Charles  F.  Willey  had  no  property  other 
than  that  transferred,  with  which  to  pay  the  debt 
which  he  then  owed  said  Edward  McGinn,  or  any 
part  thereof. 

III. 

That  judgment  was  rendered  and  entered  on 
May  3,  1912,  in  said  action,  in  favor  of  Edward 
McGinn,  and  against  Charles  F.  Willey  for  the  sum 

of  $ ;  that  Charles  F.  Willey  appealed  from  the 

said  judgment  to  the  District  Court  of  Appeal, 
Third  Appellate  District  of  the  State  of  California, 
where  said  judgment  was  affirmed  on  April  8,  1914; 
that  thereafter  Charles  F.  Willey,  on  June  20,  1914, 
filed  his  petition  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  for 
voluntary  bankruptcy,  and  named  in  the  schedule 
accompanying  said  petition  the  [20']  said  Edward 
McGinn  as  a  creditor,  and  the  said  judgment  as  a 
debt  from  which  discharge  was  sought. 

IV. 

That  an  execution  was  duly  issued  out  of  said 
Superior  Court  upon  said  judgment,  against  the 
property  of  Charles  F.  Willey,  directed  to  the 
sheriff  of  the  County  of  Tuolumne,  State  of  Cali- 
fornia, in  which  county  said  Charles  F.  Wille}^ 
resided,  and  said  execution  was  partially  satisfied; 
that  there  still  remains  due  and  unpaid  on  said 
judgment  more  than  $1,000.00  of  the  principal  sum, 
besides   interest. 
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V. 

That  upon  the  issuance  of  said  execution,  the  said 
sheriff  levied  the   same  upon  certain  property  as 
the  property  of  Charles  P.  Willey,  and  seized  and 
sold  the  same  in  partial  satisfaction  of  said  judg- 
ment;   that    thereafter    E.    T.    Willey    brought   an 
action    against   the    said    sheriff,    in    the    Superior 
Court  for  the  County  of  Tuolumne,  for  the  conver- 
sion of  the  property  so  seized  by  the  said  sheriff, 
and  recovered  judgment   therein  against   the   said 
sheriff  for  the  value  of  the  said  property;  that  said 
action  was  tried  in  the  month  of  March,  1914;  that 
one  J.  C.  Webster  was  counsel  for  the  said  sheriff 
in  the  trial  of  said  action,  and  at  the  trial  thereof 
testimony  was  given  in  the  presence  of  said  Web- 
ster and  said  McGinn  by  an  officer  of  the  First 
National  Bank  at  Sonora  to  the  effect  that  a  trans- 
fer had  been  made  upon  the  books  of  the  bank  by 
Charles  F.  Willey  to  E.  T.  Willey  of  certain  moneys; 
that  it  appears  from  the  evidence  in  this  case  that  the 
said  moneys  so  transferred  were  a  part  of  the  moneys 
transferred  by   Charles   F.  Willey  to   E.   T.   Wil- 
ley, as  hereinbefore  found;  that  the  disclosure  of 
the  said  transfer  at  the  said     [21]     trial  was  such 
as  to  put  the  said  McGinn  and  this  plaintiff  upon 
inquiry  as  to  the  fraud  in  the  said  transfer,  and  to 
show  that  an  investigation  would  then  have  exposed 
to  Edward  McGinn  and  J.  C.  Webster  the  entire 
transaction  set  forth  in  the  complaint  in  the  present 
action;  that  no  such  investigation  was  made  prior 
to  the  month  of  April,  1915. 
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VI. 

That  heretofore  this  plaintiff  commenced  a  suit 
in  equity  in  the  District  Court  of  the  United  States, 
for  the  Northern  District  of  California,  against 
said  E.  T.  Willey  and  Mrs.  Charles  F.  Willey,  wife 
of  the  said  bankrupt;  said  suit  being  numbered  341 
in  equity,  for  the  purpose  of  obtaining  a  decree  re- 
quiring E.  T.  Willey  and  Mrs.  Charles  F.  Willey 
to  pay  over  to  the  plaintiff  the  same  moneys  sought 
to  be  recovered  in  this  action,  and  setting  up  in  the 
complaint  in  said  suit  the  same  fraudulent  transfer 
by  Charles  F.  Willey  as  is  alleged  in  the  complaint 
in  this  action;  that  said  cause  was  thereafter  tried 
in  this  court,  and  it  was  decreed  by  the  Court  that 
the  defendant  Mrs.  Charles  F.  Willey  had  received 
certain  of  said  moneys  as  a  fraudulent  transferee  of 
Charles  F.  Willey,  and  that  she  pay  over  the  same 
to  plaintiff;  that  as  to  the  defendant  E.  T.  Willey 
the  said  suit  was  ordered  dismissed  and  a  decree 
duly  entered  to  that  effect;  that  no  appeal  was 
taken  by  the  plaintiff  in  said  action  to  the  Circuit 
Court  of  Appeals,  or  other  proceeding  taken  to  re- 
view said  order  or  decree  dismissing  the  said  suit 
as  to  E.  T.  Willey. 

CONCLUSIONS  OF  LAW. 

I  conclude  as  a  matter  of  law  from  the  fore- 
going facts,  that  the  present  action  is  barred  by  the 
provisions  of  subdivision  4,  of  section  338  of  the 
Code  of  Civil  Procedure  [22]  of  the  State  of 
California ;  and  further  that  the  action  is  barred  by 
the  order  or   decree   dismissing    as   to   defendant, 
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E.  T.  Willey  the  said  suit  numbered  341,  in  equity, 
in  this  court. 

Dated  February  20th,  1920. 

WM.  C.  VAN  FLEET, 
U.  S.  District  Judge. 
Received  copy  of  within  proposed  findings  and 
conclusions  of  law. 

WILLIAM  E.  BILLINGS, 

Atty.  for  Deft. 

[Endorsed]  :  Filed  Feb.  20,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [23] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Judgment  on  Findings. 

This  cause  having  come  on  regularly  for  trial 
on  the  28th  day  of  August,  1919,  before  the  Court 
sitting  without  a  jury,  a  trial  by  jury  having  been 
specially  waived  by  stipulation  filed  herein,  William 
H.  Bryan  and  J.  C.  Webster,  Esqrs.,  appearing  as 
attorneys  for  plaintiff,  and  William    E.    Billings, 
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Esq.,  appearing  as  attorney  for  defendant;  and  the 
trial  having  been  proceeded  with  on  the  29th  day  of 
August,  1919,  and  oral  and  documentary  evidence 
upon  behalf  of  the  respective  parties  having  been 
introduced  and  closed  and  the  cause,  after  argu- 
ments by  the  attorneys,  having  been  submitted  to 
the  Court  for  consideration  and  decision;  and  the 
Court  after  due  deliberation,  having  filed  its  opinion 
and  findings  and  ordered  that  judgment  be  entered 
herein  in  accordance  therewith: 

Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  findings  aforesaid,  it  is  considered  by 
the  Court  that  plaintiff  take  nothing  by  this  action 
and  that  defendant  go  hereof  without  day  and  that 
said  defendant  do  have  and  recover  of  and  from 
said  plaintiff  his   costs  herein   expended   taxed  at 

$ . 

Judgment  entered  February  20,  1920. 

WALTER  B.  MALING, 

Clerk.     [24] 


(Certificate  to  Judgment-roll.) 

I,  Walter  B.  Maling,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  papers 
hereto  annexed  constitute  the  Judgment-roll  in  the 
above-entitled  action. 

Attest  my  hand  and  the  seal  of  said  District 
Court,  this  20th  day  of  February,  1920. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
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[Endorsed]:  Filed  February    20,    1920.  Walter 

B.  Maling,   Clerk.     By  J.  A.   Schaertzer,  Deputy 
Clerk.     [25] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  16,147. 


JOHN  C.  DAVIS,  etc., 

vs. 
E.  T.  WILLEY, 


Plaintiff, 


Defendant. 


Notice  of  Decision. 
To  JOHN  C.  DAVIS,  Plaintiff  Above  Named,  and 
to    J.    C.    WEBSTER    and    WILLIAM    H. 
BRYAN,  Attorneys  for  Plaintiff : 
You  and  each  of  you  will  please  take  notice  that 
judgment  in  the  above-entitled  case  was  rendered 
in  favor  of  the  defendant    above    named    on    the 
twentieth  day  of  February,  1920. 
Dated  March  12,  1920. 

WILLIAM  E.  BILLINGS, 
Attorney  for  Defendant. 
Receipt  of  copy  of  the  within  notice  is  hereby  ad- 
mitted this  12th  day  of  March,  1920. 

J.  C.  WEBSTER, 
WLLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Oct.  5,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [26] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc., 


vs. 
E.  T.  WILLEY, 


Plaintiff, 


Defendant. 


Bill  of  Exceptions,  etc. 

BE  IT  REMEMBERED,  that  on  the  27th  day 
of  August,  1919,  at  a  stated  term  of  the  District 
Court  of  the  United  States  in  and  for  the  Southern 
Division  of  the  Northern  District  of  California,  the 
above-entitled  case  came  on  regularly  for  trial,  be- 
fore the  Honorable  WM.  C.  VAN  FLEET,  Dis- 
trict Judge  presiding,  the  court  sitting  without  a 
jury,  a  .jury  having  been  duly  waived  in  writing 
by  the  parties,  and  said  written  waiver  filed  with 
the  clerk  of  said  court;  plaintiff  being  represented 
by  William  H.  Bryan  and  J.  C.  Webster,  and  defend- 
ant being  represented  by  William  E.  Billings,  and 
the  following  proceedings  had : 

Mr.  McGinn,  called  as  a  witness  on  behalf  of 
plaintiff,  was  duly  sworn,  and  testified  as  follows: 
^'I  am  a  creditor  of  Charles  F.  Willey,  a  bankrupt. 
In  the  year  1911,  I  claimed  a  one-sixth  interest  in 
the  Treasure  Gold  Mine,  in  Mariposa  County.  The 
mine  stood  in  the  name  of  Charles  F.  Willey. 
Charles  F.  Willey  had  made  a  sale  of  the  mine 
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and  payments  on  account  had  been  made  to  him  in 
1911.  I  demanded  of  Charles  F.  Willey  that  he 
pay  over  to  me  the  moneys  owing  to  me  for  my  one- 
sixth  interest.  He  refused  [27]  to  pay  it  over, 
and  denied  my  ownership.  I  then  got  an  attorney 
and  commenced  suit  against  him  in  Mariposa 
County  to  recover  the  moneys  already  paid  to  him 
and  to  determine  my  ownership.  I  obtained  a 
judgment  against  Charles  F.  Willey,  which  was  en- 
tered in  May,  1912,  for  $1,040.00,  moneys  paid  by 
the  purchaser  of  the  mine  to  Charles  F.  Willey  up 
to  the  time  of  the  trial,  for  my  one-sixth  share  and 
adjudging  that  I  was  the  owner  of  a  one-sixth  in- 
terest in  the  mine." 

It  was  here  stipulated  as  follows : 

The  action  above  referred  to — Edward  McGinn 
vs.  Charles  F.  Willey,  was  filed  December  9,  1911; 
the  trial  had  on  February  8,  1912,  in  the  Superior 
Court  of  Mariposa  County,  California;  judgment 
was  entered  on  Mav  3,  1912;  a  notice  of  intention 
to  move  for  new  trial  filed  May  22,  1912,  which 
motion  was  denied  on  May  28,  1912.  An  execution 
was  issued  on  the  judgment  and  levied  on  an  auto- 
mobile as  the  property  of  Charles  F.  Willey,  in 
1913,  by  William  Sweeney,  sheriff  of  Tuolumne 
County,  California;  that  said  sheriff  sold  the  auto- 
mobile and  the  proceeds  of  same  were  $437.50, 
which  was  applied  upon  the  judgment.  E.  T. 
Willey,  defendant  herein,  claiming  the  automobile 
as  his  own,  sued  the  sheriff  for  conversion  in  the 
action,  Willey  vs.  Sweeney,  Superior  Court,  Tuol- 
umne County,  California,  and  that  action  was  tried 
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on  March  14,  1914,  and  resulted  in  a  verdict  against 
the  sheriff.  A  motion  for  new  trial  was  made  and 
subsequently  granted  by  the  Court  and  the  action 
was  not  further  prosecuted. 

Mr.  McGinn,  continuing:  ^'At  a  meeting  of  the 
creditors  of  Charles  F.  Willey,  in  April,  1915,  at 
which  a  trustee  was  elected,  was  the  first  time  I 
ascertained  any  facts  with  reference  to  the  transfer 
by  Charles  F.  Willey  of  any  money  to  his  brother. 
I  learned  then  that  he  had  turned  some  money  over 
[28]  to  his  brother,  and  that  his  brother  claimed 
the  money.  I  was  present  at  the  trial  in  the  action 
of  E.  T.  Willey  against  Sweeney." 

There  was  then  offered  and  received  in  evidence 
all  the  records  in  the  bankruptcy  proceeding.  No. 
8788,  in  the  matter  of  Charles  F.  Willey,  bankrupt, 
In  the  United  States  District  Court,  Northern  Dis- 
trict of  California. 

It  was  stipulated  that  the  substance  of  the  rec- 
ords in  the  bankruptcy  proceeding  pertinent  to  this 
case  were  as  follows: 

Petition  filed  June  20,  1914 ; 

Ordered  Charles  F.  Willey  adjudged  bankrupt 
June  26,  1914; 

First  meeting  of  the  creditors  held  at  Sonora, 
California,  April  13,  1915,  and  John  C.  Davis  ap- 
pointed trustee,  and  duly  qualified  as  trustee  on 
April  7,  1915.  Edward  McGinn  filed  on  April  3, 
1915,  his  claim  based  upon  his  judgment  against  the 
bankrupt,  in  due  form.  The  substance  of  his  claim 
is  as  follows: 

Judgment   for   $1,040.27,    on   which   $437.50   was 
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credited,  and  that  subsequent  to  the  trial  of  the  ac- 
tion resulting  in  said  judgment,  and  prior  to  the 
entry  of  the  judgment,  there  was  paid  to  Charles  P. 
Willey,  on  account  of  the  one-sixth  interest  in  the 
Treasure  Mine  adjudged  to  be  the  property  of  Ed- 
ward McGinn,  the  further  sum  of  $457.73,  which 
was  subject  to  the  judgment  and  which  was  retained 
by  the  bankrupt. 

Bankrupt's  petition  for  discharge  filed  May  20, 
1915 ; 

Objections  of  Edward  McGinn  thereto  filed  June 
18,  1915; 

Said  objections  referred  to  referee  for  hearing  on 
June  19,  1915 ; 

Hearing  on  said  objections  had  before  Referee 
Feb.  2,  1916; 

Report  of  Referee  on  said  objections  and  applica- 
tion for  discharge  returned  May  16,  1917. 

Petition  for  discharge  denied  May  22,  1917.     [29] 

Testimony  of  W.  E.  Burden,  for  Plaintiff. 

W.  E.  BURDEN,  called  as  a  witness  for  the 
plaintiff,  was  duly  sworn,  and  testified  as  follows: 

''In  the  year  1912,  I  was  Assistant  Cashier  of  the 
First  National  Bank  of  Sonora,  California. 
Charles  F.  Willey,  at  the  time  had  an  account  in 
our  bank.  I  am  familiar  from  the  records  of  the 
bank  with  any  and  all  transactions  in  regard  to  his 
account.  On  February  27,  1912,  C.  F.  Willey  closed 
a  savings  account  in  which  he  had  $840.38  and  we 
accounted  for  two  collections  we  had  for  his  account, 
one  from  the  Stockton  Savings  and  Loan  Society  for 
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$1252. 0'2,  and  one  from  the  Hibemia  Savings  &  Loan 
Society  for  $1,294.97,  a  total  of  $3,387.37;  and  at  that 
time  we  issued  a  certificate  of  deposit  in  the  name  of 
C.  A.  Belli,  cashier  of  the  bank.  E.  T.  Willey  had 
a  personal  account  at  the  bank  during  February, 
1912.  The  next  transaction  with  reference  to  the 
account  established  by  C.  F.  Willey  in  the  name  of 
C.  A.  Belli,  Cashier,  was  on  March  13,  1912,  when 
the  certificate  for  $3,387.37  was  cancelled  and  a  new 
certificate  in  the  same  form  for  $100  less,  was  issued 
to  C.  A.  Belli,  Cashier.  The  $100  difference  was  a 
cash  transaction.  The  next  transaction  appears  on 
May  28,  1912,  when  the  certificate  for  $3,287.37  was 
cancelled  and  a  savings  account  was  opened  in  the 
name  of  E.  T.  Willey  with  $1,500  deposit,  and  also 
a  commercial  account  in  the  name  of  E.  T.  Willey 
^special' for  $1,787.37." 

The  witness  then  identified  and  there  was  offered 
and  received  in  evidence  and  read  into  the  record 
two  certificates  of  deposit  in  substance  as  follows : 

Certificate  of  Deposit  No.  3159,  dated  February 
26,  1912,  to  E.  T.  Willey,  deposited  in  this  bank 
$3,387.37,  payable  to  C.  A.  Belli,  signed  by  the 
assistant  cashier. 

Certificate  of  deposit  No.  3191,  dated  March  13, 
1912,  E.  T.  Willey  has  deposited  in  this  bank 
$3,287.37,  payable  to  C.  A.  Belh.     [30] 

The  witness  continuing:  ''The  Savings  account 
was  paid  out  about  a  year  and  a  half  following.  I 
could  not  find  the  exact  date,  but  I  found  a  memo- 
randum of  the  check  of  withdrawal,  which  showed 
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'that  $1,565.07  was  withdrawn  on  October  25,  1913. 
The  amount  above  $1500  was  accumulated  interest. 
That  closed  the  savings  account." 

Testimony  of  J.  H.  Knowles,  for  Plaintiff. 

J.  H.  KNOWLES,  called  as  a  witness  for  the 
plaintiff,  was  duly  sworn,  and  testified  as  follows : 

''In  the  year  1912,  I  was  assistant  cashier  of  the 
First  National  Bank  of  Sonora.  The  certificates  of 
deposit  heretofore  referred  to  in  the  testimony  of 
Mr.  Burden  are  in  my  own  handwriting.  The 
transaction  involving  the  deposits  referred  to  in 
these  certificates  was  handled  by  me  and  by  C.  F. 
Willey,  Mr.  C.  F,  Willey  came  into  the  bank  and  as 
I  had  known  the  family  for  a  good  many  years  he 
naturally  came  to  me  to  wait  on  him,  .and  he 
brought  in  various  accounts  and  wished  to  deposit 
them  to  his  account — two  savings  account  banks,  one 
from  Stockton  and  one  from  San  Francisco,  and 
wanted  them  all  put  into  one  account.  He  motioned 
for  me  to  come  and  wait  on  him  and  said  that  he 
wanted  to  put  them  into  an  account  that  could  not 
be  attached — in  a  shape  that  they  could  not  be  at- 
tached. I  do  not  recall  that  C.  F.  Willey  said  any- 
thing about  any  litigation  pending  against  him.  He 
just  simply  said  he  wanted  these  funds  put  in  shape 
so  that  they  could  not  be  attached.  I  would  say 
from  this  certificate  of  deposit  that  that  conversa- 
tion took  place  on  February  26,  1912,  We  often 
have  requests  coming  to  us  to  put  moneys  in  shape 
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so  they  cannot  be  attached,  and  we  have  this  way  of 
doing  it.  A  certificate  of  deposit  is  not  payable 
without  the  certificate  itself  being  presented,  but  is 
payable  only  to  the  individual  who  is  named  in  the 
certificate,  or  his  endorsee,  and  so  it  could  not  be 
garnished  without  this  certificate  of  deposit.  The 
method  of  doing  it  was  [31]  at  the  suggestion  of 
the  bank.  The  second  certificate  was  also  made  in 
the  same  manner.  The  bank's  record  shows  that 
C.  F.  Willey  cashed  that  certificate  of  deposit  and 
put  $1787.37  in  a  special  account,  E.  T.  Willey 's 
account.  I  believe  E.  T.  Willey  had  another  ac- 
count in  the  bank,  and  to  keep  this  separate  I  be- 
lieve we  called  one  a  ^special'  account  that  it  might 
not  be  confused  with  the  other." 

On  cross-examination,  Mr.  Knowles  testified: 
^'I  talked  to  Mr.  McGinn,  or  his  attorney,  about 
these  accounts  after  the  whole  thing  was  over,  but 
not  at  the  time  of  the  suit  concerning  the  levy  on 
the  automobile.  At  some  time  during  the  last  five 
years  I  have  talked  with  both  sides  about  these  ac- 
counts, but  I  could  not  fix  dates." 

On  redirect  examination,  Mr  Knowles  testified: 
'^I  recall  being  called  before  the  referee  in  bank- 
ruptcy at  a  hearing  in  Sonora,  California,  in  April, 
1915.  I  testified  in  regard  to  these  transactions  at 
the  hearing  before  the  referee.  I  do  not  recall  hav- 
ing talked  with  the  attorneys  of  the  parties  at  any 
time  before  that." 
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Testimony  of  E.  T.  Willey,  for  Plaintiff. 

E.  T.  WILLEY,  called  as  a  witness  for  the  plain- 
tiff, was  duly  sworn,  and  testified  as  follows : 

'^I  am  the  defendant  in  this  action,  and  I  am  a 
brother  of  Charles  P.  Wille}^,  the  bankrupt  named 
here.  In  February,  1912,  I  had  an  account  in  the 
First  National  Bank  of  S'onora,  and  I  had  a  savings 
account  there  in  June,  1912.  I  had  a  special 
account  and  a  $1500  savings  account  in  May  and 
June,  1912.  The  $1500  account  was  not  my  money, 
but  it  was  standing  in  my  name.  I  am  the  E.  T. 
Willey  to  whom  the  various  accounts  as  was  testi- 
fied were  transferred.  I  believe  the  amount  of 
those  was  $3,287.37.  At  the  time  they  were  trans- 
ferred to  me  I  do  not  think  [32]  I  gave  my 
brother  any  consideration  for  them.  I  knew  he  was 
then  engaged  in  litigation  with  Edward  McGinn, 
and  that  the  action  for  the  mining  claim  had  been 
tried  before  the  court  at  the  time  the  transfer  was 
made  to  me.  I  think  the  judgment  was  rendered 
after  the  account  was  actually  transferred  to  me;  I 
don't  remember." 

Testimony  of  J.  C.  Webster,  for  Plaintiff. 

J.  C.  WEBSTER,  called  as  a  witness  on  behalf 
of  the  plaintiff,  was  duly  sworn,  and  testified  as 
follows : 

''I  am  one  of  the  attorneys  for  John  C.  Davis, 
trustee  in  bankruptcy  of  Charles  F.  Willey,  and 
also  attorney  for  the  creditors.  I  was  attorney  for 
Mr.  McGinn  in  the  suit  of  McGinn  v.  Willey,  and 
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caused  execution  to  issue  against  the  property  of 
Charles  F.  Willey.  I  made  diligent  search  for 
property  of  Charles  F.  Willey.  No  money  or  prop- 
erty has  come  into  the  hands  of  the  trutsee  in  bank- 
ruptcy, except  a  little  vacant  lot  which  has  a  nom- 
inal value  not  to  exceed  $20.00." 

On  cross-examination,  Mr.  Webster  testified: 
''I  took  no  supplemental  proceedings  against 
Willey  to  recover  the  property  after  the  money 
realized  from  the  sale  of  the  automobile  had  been 
applied  on  the  judgment  in  McGinn  v.  Willey  be- 
cause Willey  had  filed  his  petition  in  bankruptcy, 
which  tied  the  hands  of  the  State  court." 

Testimony  of  W.  E.  Burden,  for  Defendant. 

W.  E.  BURDEN,  called  as  a  witness  for  the  de- 
fendant, testified  as  follows: 

''I  was  a  witness  at  the  trial  of  Willey  v. 
Sweeney,  the  sheriff,  but  I  have  no  independent 
recollection  of  what  occurred  at  that  time." 

The  transcript  of  the  testimony  taken  at  the  trial 
of  Willey  v.  Sweeney,  sheriff,  was  offered  and  re- 
ceived in  evidence  and  marked  Defendant's  Exhibit 
'^A."     [33] 

Mr.  Billings  read  therefrom  a  portion  of  the  testi- 
mony of  W.  E.  Burden,  as  follows : 

Mr.  WEBSTER.— ^^Q.  Have  you  any  record 
of  the  First  National  Bank  of  Sonora  of  an  ac- 
count which  was  in  the  First  National  Bank  of 
Sonora  in  the  year  1912,  under  the  name  of 
E.  T.  Willey,  special?  A.  Yes,  I  have.  Q.  I 
would  like,  if  you  would  refer  to  your  record 
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and  testify,  if  you  can,  when  that  account  was 
created,  and  when  and  in  what  manner  that  was 
closed,  if  at  all?  A.  The  account  of  E.  T. 
Willey,  special,  was  created.  May  28th,  1912, 
and  closed  by  one  check  in  June,  1912,  and  an- 
other in  September,  1912. 

Mr.  WEBSTER.— What  was  the  amount  of 
the  special  account  at  the  time  it  was  created? 
A.  $1787.37.  Q,  Now  have  you  any  record  of 
how  that  special  account  was  created?  A. 
Why,  by  a  transfer — 

Mr.  HAMPTON.— We  object  to  that  as  im- 
material, irrelevant  and  incompetent  for  any 
purpose  in  this  case. 

The  COURT. — If  it  has  any  bearing  on  this 
transaction  they  are  entitled  to  it.  It  might  go 
more  to  its  weight  than  to  its  admissibility. 
Answer  it.  A.  It  was  created  by  a  certificate 
of  deposit  in  the  name  of  C.  A.  Belli. 

Mr.  WEBSTER.— Have  you  the  record  as  to 
w^hat  that  certificate  of  deposit  was  given  for? 
A.  It  was  a  transfer  of  funds  from  the  account 

of  C.  F.  Willey. 

Mr.  WEBSTER.— Transfer  of  funds  from 
the  account  of  C.  F.  Willey,  and  when  was  that 
transfer  made?  A.  Why,  in  February,  1912.'' 
[34] 

Testimony  of  E.  T.  Willey,  for  Defendant. 
E.  T.  WILLEY,  called  as  a  witness  for  defend- 
ant, testified  as  follows: 

''I  was  not  present  when  the  transfers  of  money 
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were  made  from  the  account  of  Belli  to  myself  in 
the  First  National  Bank  of  Sonora.  I  knew  noth- 
ing about  them.  I  was  told  afterwards  by  Mrs. 
^C.  F.  Willey  that  the  special  account  of  $1787  had 
been  transferred  to  me;  that  transfer  was  made  to 
me  because  $1090  of  that  amount  I  had  loaned  to 
my  brother,  C.  F.  Willey,  at  different  times.  The 
other  $700  was  fire  insurance  belonging  to  my 
mother.  I  drew  a  check  for  about  $800  on  this 
money  to  buy  an  automobile.  It  was  the  automobile 
that  was  the  subject  of  my  suit  against  the  sheriff. 
The  rest  of  the  money  I  left  in  the  care  of  Mrs.  C. 
F.  Willey  for  my  mother.  I  knew  nothing  about 
the  $1500  savings  account  until  some  time  after- 
wards. It  was  transferred  to  my  name  without  my 
knowledge  of  consent.  I  gave  the  $1500  to  Mrs. 
C.  F.  Willey;  I  don't  know  what  became  of  it  after 
it  left  my  hands.  Mrs.  Willey  asked  me  to  get  it 
for  her.  I  didn't  know  about  it  before  that  time. 
She  just  said  she  wanted  the  money  and  would  like 
me  to  draw  it  up  there,  and  she  told  me  then  about 
its  being  there.  I  was  present  at  the  trial  of  Willey 
V.  Sweeney,  sheriff.  Mr.  McGinn  was  present  dur- 
ing that  trial.  I  heard  the  testimony  of  Mr.  Bur- 
den at  that  trial.  Mr.  McGrinn  was  there  at  that 
time." 

On  cross-examination,  E.  T.  Willey  testified: 

''At   the   time   of  the   transfer   I   knew   nothing 

about    the    transfer    of    these    moneys    from    my 

brother's  account  to  me.     I  do  not  remember  just 

when  I  learned  thev  had  been  transferred  to  my 
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account.  I  knew  it  prior  to  the  time  that  I 
turned  these  moneys  over  to  my  brother's  wife, 
and  prior  to  the  purchase  of  the  automobile.  When 
I  learned  that  there  had  been  $1787  deposited  in 
my  name  in  a  special  account,  I  think  it  was  ex- 
plained to  me  by  Charles  F.  Willey  how  that  money 
came  to  me,  but  I  do  not  think  [35]  the  $1500'  sav- 
ings account  was  mentioned.  I  learned  about  the 
savings  account,  I  think,  from  Mrs.  C.  F.  Willey. 
They  told  me  why  this  special  account  was  placed  in 
my  name.  I  don't  remember  that  I  testified  at  the 
trial  of  Willey  v.  Sweeney,  sheriff,  that  the  moneys 
that  made  up  this  $1787  special  account  were  moneys 
that  I  had  earned,  and  were  not  moneys  that  had 
been  transferred  from  my  brother's  account  to  my 
account  in  the  bank." 

Mr.  Webster  here  showed  the  witness  transcript 
of  his  testimony  taken  at  the  trial  of  Willey  v. 
Sweeney : 

Q.  ^^Mr.  Willey,  by  refreshing  your  memory, 
did  you  so  testify  in  that  case?" 
*^A.  I  guess  I  must  have." 
The    COURT.— ''Now  what  was   that  testi- 
mony ? ' ' 

Mr.  WEBSTER.— ''The  testimony  is  as  fol- 
lows: (Reading.) 

"Q.  And  you  stated  you  paid  for  it  with  the 
check  introduced  in  evidence  in  this  case*?  A. 
Yes,  sir.  That  is  the  check  that  purchased  the 
automobile. 
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Q.  Now  you  have  drawn  this  check;  under 
your  name  is  marked — written,  *  special  ac- 
count,' against  which  this  check  was  drawn. 
A.  That  is  money  I  had  in  the  bank  to  pay  for 
this  machine. 

^^Q.  You  put  that  money  in  the  bank  for  the 
purpose  of  purchasing  this  machine,  did  you? 
A.  Yes,  sir. 

^'Q.  You  stated,  Mr.  Willey,  that  this  check 
was  drawn  on  the  special  account?  A.  Yes, 
sir. 

'^Q.  That  was  placed  with  the  bank  for  the 
purpose  of  buying  this  automobile?  A.  And 
for  the  benefit  of  my  mother  in  case  anything 
happened  to  me;  there  was  more  than  enough 
to  pay  for  the  price  of  the  machine. 

"Q.  And  when  was  that  money  placed  in  the 
bank?  A.  I  don't  remember  just  when  I  did 
put  it  there.     [36] 

'^Q.  Shortly  before  the  machine  was  pur- 
chased and  the  check  drawn?  A.  Some  little 
time  before,  I  think. . 

^'Q.  Well,  have  you  any  more  definite  knowl- 
edge?       A.  I  could  not  give  the  date,  no. 

^^Q.  To  refresh  your  memory,  was  it  along 
the  latter  part  of  1911?  A.  It  might  have 
been  in  1911,  some  time ;  I  could  not  say. 

*^Q.  And  where  did  you  get  this  money  that 
was  deposited  in  the  bank  to  that  special  ac- 
count? A.  It  was  money  I  had  saved  up  from 
working. 
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"Q,  And  had  you  had  it  on  deposit  in  some 
other  account  prior  to  that  time  ?  A.  I  had  an- 
other small  account,  in  a  commercial  account. 

^^Q.  Did  you  draw  out  of  this  account  and 
put  it  in  the  special  accounts     A.  No. 

^^Q.  Then  this  was  money  you  deposited  at 
this  time,  not  drawn  out  of  any  other  account'? 
A.  No,  sir. 

^*Q'.  Where  did  you  have  the  money  before 
you  put  it  in  the  bank?    A.  I  had  it  at  home. 

'^Q.  At  home?  A.  Yes,  sir. 

^^Q.  Where?    A.  At  Stent. 

"q.  In  stent?        A.  Yes,  sir. 

^^Q.  And  how  much?  A.  Well,  I  can't  give 
you  the  exact  amount. 

^'Q.  Now,  as  a  matter  of  fact,  Mr.  Willey, 
was  not  this  money  that  was  deposited  in  the 
special  account,  money  that  was  delivered  to 
you,  given  to  you  or  transferred  to  you  in  some 
way  by  your  brother,  C.  F.  Willey?  A.  No, 
sir. 

^^Q.  You  had  no  money  of  your  own — ^had 
you  any  money  of  your  own  when  you  returned 
to  Tuolumne  County,  from  Nevada?  A.  Did  I 
have  any?     [37] 

^^Q.  Yes.    A.  I  had. 

**Q.  How  much  money  did  you  have  at  that 
time?     A.  I  don't  recollect  what  I  did  have.'' 
Q.  That  was  your  testimony  given  at  that  time, 
was  it,  Mr.  Willey?        A.  Yes. 

E.  T.  WILLEY  resumes:  ^'This  special  account 
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referred  to  in  the  testimony  given  in  the  case  of 
Willey  vs.  Sweeney  is  the  same  special  account  on 
which  the  check  for  the  automobile  was  drawn.  It 
was  the  only  special  account  in  my  name  of  moneys 
transferred  from  my  brother's  account.  There  was 
a  consideration  for  that  transfer.  I  had  loaned  my 
brother  $1,090.00.  I  think  it  was  during  the  year 
1910.  I  supposed  my  brother  had  some  money.  I 
did  not  know  where  he  had  it  on  deposit.  I  don't 
remember  the  dates  on  which  I  loaned  him  the 
money. ' ' 

The  COURT.— ^' What  was  the  purpose  of  the 
loan  ? 

A.  I  don't  know  what  he  wanted  to  use  it  for. 

Q.  Did  he  give  you  a  note? 

A.  No,  I  did  not  ask  for  any. 

Q.  How  did  you  pay  him  the  money,  by  check? 

A.  No,  I  gave  him  cash. 

Q.  Where  did  you  have  the  $1,090  in  cash? 

A.  I  gave  it  to  him  at  different  times. 

Q.  Where  did  you  have  that  amount  of  money 
in  1910  in  cash? 

A.  I  had  some  at  my  home  and  some  of  it  with 
me. 

Q.  Some  at  home  and  some  with  you  is  a  very  in- 
definite statement.  A  man  does  not  carry  around 
$300  or  $400  or  $500  in  his  breeches  pocket,  or  a 
thousand  dollars.  Can't  you  tell  us  more  definitely 
than  that? 

A.  I  never  put  much  money  in  the  bank.  I 
always  kept  it  in  the  house. 
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Mr.  WEBSTER.— Q'.  Now,  was  your  brother 
paying  interest  on  this  loan?        A.  No.     [38] 

Q.  Was  there  any  note  or  memorandum  of  any 
kind  in  his  handwriting  in  reference  to  this  loan  that 
you  speak  of?        A.  No. 

Q.  No  promissory  note  to  repay  it?        A.  No. 

Q.  No  receipt  of  any  kind  passed  between  you? 

A.  I  don't  think  that  he  told  me  what  he  wanted 
it  for.  He  may  have  at  the  time.  If  he  did  I  have 
forgotten. 

Q.  Were  you  in  the  habit  of  loaning  money  so  fre- 
quently that  you  did  not  pay  any  attention  to  what 
the  circumstances  were  under  which  you  loaned  it? 
A.  Well,  I  never  asked  him  any  questions." 

Witness  resumes,  responding  to  Mr.  Webster's 
questions : 

^'My  brother  paid  over  to  me  the  $700  which  was 
to  go  to  my  mother  on  insurance  money  at  the  same 
time  he  paid  me  the  balance.  The  money  was  left 
with  Mrs.  Charles  Willey  to  give  to  my  mother.  She 
gave  it  to  my  mother  as  she  needed  it  to  help  in  her 
support  and  maintenance.  My  mother  lived  alone 
in  a  house  a  short  distance  from  Charles  F.  Willey 's 
house  in  Stent.  I  was  living  at  Black  Oak  fifteen 
or  twenty  miles  away  at  the  time.  I  don't  know 
how  much  of  this  money  Charles  F.  Willey  has  spent 
towards  the  maintenane  of  my  mother.  He  says 
it  is  all  gone. 

The  COURT.— Do  you  know  anything  about  it? 
Have  you  handled  any  of  it  ? 

A.  I  have  not  handled  it. 
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Q.  You  do  not  know  whether  they  have  ever  paid 
a  dollar  over  to  your  mother  ? 

A.  She  told  me  that  they  did. 

Mr.  WEBSTER.— Q.  This  loan  of  $1,090  you  tes- 
tified to  was  not  made  in  one  loan?        A.  No. 

Q.  How  many  different  loans  went  to  make  up  this 
$1,090?        A.  Three,  I  believe. 

Q.  When  was  the  first  loan  made,  about? 

A.  About  1910. 

Q.  What  was  the  amount  of  it  ? 

A.  I  think  about  $400.     [39] 

Q.  When  was  the  second  made  ? 

A.  I  don't  remember  the  date  of  any  of  these. 

Q.  What  was  the  amount  of  the  second  loan  ? 

A.  $350;  it  was  either  $350  or  $340;  I  don't  re- 
member which. 

Q.  You  don't  remember  exactly  what  it  was? 

A.  No. 

Q.  When  was  the  third  loan? 

A.  There  may  have  been  one  loan  I  made  early  in 
1911 ;  I  am  not  sure  about  that. 

The  COURT. — What  were  you  doing  at  that  time? 

A.  I  think  I  was  working  at  the  Black  Oak  Mine. 

Q.  In  what  capacity?        A.  Blacksmith. 

Q.  What  were  your  earnings?        A.  $4  a  day. 

Q.  How  long  had  you  been  earning  that? 

A.  I  don't  remember;  I  worked  there  eight  years 
altogether. 

Q.  How  long  since  had  you  been  back  from  Ne- 
vada? 
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A.  I  think  it  was  1907  when  I  came  back  from 
Nevada. 

Q.  You  had  carried  this  amount  of  money  around 
in  your  pocket,  or  kept  it  at  the  house,  this  money 
that  you  loaned  your  mother? 

A.  I  kept  most  of  it  at  my  home. 

Q.  Where  did  you  live  ?        A.  Stent. 

Q.  Alone? 

A.  With  my  mother  when  I  was  at  home. 

Q.  You  lived  with  your  mother  when  you  were 
at  home?        A.  Yes. 

Q.  Did  you  say  nothing  to  your  brother  as  to  the 
purpose  for  which  he  wanted  this  money  when  he 
said  he  wanted  it  as  a  loan  ? 

A.  I  think  there  was  something  said,  but  I  don't 
remember  what  it  was. 

Q.  You  were  not  a  financier  who  was  able  to  make 
so  many  loans  that  you  did  not  pay  attention  to  what 
the  circumstances  for  a  particular  loan  were? 

A.  He  must  have  told  me,  but  I  don't  remember. 

Q.  Don't  you  remember? 

A.  I  don't  remember  what  it  was  now.     [40] 

Q.  You  see,  I  am  asking  these  questions — of 
course,  I  have  got  to  pass  on  this  evidence ;  the  truth 
of  the  statements  must  be  tested  by  the  usual  and 
ordinary  methods  that  men  pursue  in  their  dealings 
with  one  another.  It  is  a  perfectly  legitimate 
ground  for  disbelieving  a  man  if  his  testimony  in- 
volves a  state  of  circumstances  which  do  not  accord 
with  the  way  men  usually  do  things.  That  is  why 
I  am  asking  you. 
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A.  I  think  he  told  me  at  the  time  what  he  wanted 
it  for,  but  I  am  not  sure. 

Q.  You  knew  at  the  time  that  your  brother  was  a 
man  of  some  means  and  had  some  money  in  the  bank, 
did  you  not? 

A.  I  knew  he  had  some  money. 

Q.  Why  didn't  you  say  to  him,  Why  don't  you  take 
some  of  your  savings  money  and  do  whatever  it  is 
that  you  want  to  do  with  this  money?  Didn't  it 
strike  you  as  rather  a  singular  thing  that  your 
brother,  with  a  savings  account  or  two,  where  he  was 
getting  interest  on  his  money,  would  come  to  you  and 
ask  you  to  loan  him  money  without  offering  to  give 
you  any  note  or  stipulation  to  pay  you  any  interest  ? 
Do  you  think  that  that  looks  reasonable  ? 

A.  I  know  it  does  not.  I  did  not  ask  him  for  in- 
terest." 

There  was  here  offered  and  received  in  evidence 
on  behalf  of  the  defendant,  the  record  in  action  Num- 
•ber  341,  in  Equity,  entitled  John  C.  Davis,  trustee,  vs. 
E.  T.  Willey  et  al.,  in  the  District  Court  of  the 
United  States,  Southern  Division  of  Northern  Dis- 
trict of  California,  and  marked  Defendant's  Ex- 
hibit ^^B." 

Thereupon  the  action  w^as  submitted  to  said  court 
for  decision,  and  thereafter,  on  the  20th  day  of  Feb- 
ruary, 1920,  the  court  found  in  favor  of  defendant, 
and  made  and  filed  its  Findings  of  Fact  and  Decision 
herein. 

Defendant  specifies  the  following  particular  in 
which  the  evidence  is  insufficient  to  support  the  Find- 
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ings,  Decision  and    [41]    judgment  of  the  court,  viz. : 

The  evidence  is  insufficient  to  support  Finding  V 
to  the  effect  that  such  disclosure  was  made  at  the 
trial  of  the  action  of  E.  T.  Willey  against  Sweeney, 
the  sheriff,  in  March,  1914,  of  any  transfer  of  any 
moneys  by  Charles  F.  Willey  to  E.  T.  Willey,  such 
as  to  put  the  said  McGinn  and  this  plaintiff  upon  in- 
quiry as  to  the  fraud  in  the  said  transfer  and  to  show 
that  investigation  would  then  have  exposed  to  Ed- 
ward McGinn  and  J.  C.  Webster  the  entire  trans- 
action in  the  complaint  set  forth  in  the  present 
action. 

The  evidence  is  insufficient  to  support  Finding  VI 
to  the  effect  that  the  judgment  or  decree  dismissing 
as  to  defendant,  E.  T.  Willey,  the  suit  in  Equity  in 
the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  against  E.  T.  Willey 
and  Mrs.  Charles  F.  Willey,  Number  341,  consti- 
tuted a  bar  to  the  present  action. 

The  evidence  and  findings  are  insufficient  to  sup- 
port the  Conclusion  of  Law  that  the  present  action 
is  barred  by  the  provisions  of  subdivision  4  of  sec- 
tion 338  of  the  Code  of  Civil  Procedure  of  the  State 
of  California,  and  that  the  present  action  is  barred 
by  the  order  or  decree  dismissing  as  to  defendant, 
E.  T.  Willey,  the  said  suit  numbered  341  In  Equity, 
in  this  court. 

That  since  the  said  decision  and  judgment  in  favor 
of  defendant,  as  aforesaid,  said  District  Court,  from 
time  to  time,  by  orders  duly  made,  has  granted  to 
said  plaintiff  extensions  of  time  to  and  including 
August  15,  1920,  in  which  to  prepare,  serve  and  file 
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his  bill  of  exceptions  to  be  used  upon  any  writ  of 
error  hereafter  to  be  allowed;  the  said  orders  being 
signed  by  said  court  and  filed  herein  in  the  office  of 
the  clerk  of  said  court. 

The  foregoing  constitutes  all  of  the  proceedings 
had,  and  all  testimony  offered  and  received  on  the 
trial  of  said  cause  [42]  and  now  within  the  time 
required  by  law  and  the  rules  of  this  court,  said 
plaintiff,  John  C.  Davis,  trustee  of  the  estate  of 
Charles  F.  Willey,  in  bankruptcy,  proposes  the  fore- 
going as  and  for  the  Engrossed  Bill  of  Exceptions 
as  aforesaid,  and  prays  that  the  same  may  be  settled 
and  allowed  as  correct. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff.     [43] 


Stipulation  Re  Bill  of  Exceptions. 
It  is  hereby  stipulated  that  the  foregoing  Bill  of 
Exceptions  is  correct;  that  it  contains  all  of  the  tes- 
timony offered  and  received  and  all  the  proceedings 
had  on  the  trial  of  said  cause. 
Dated  August  2d,  1920. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 

Attorneys  for  Plaintiff. 
WILLIAM  E.  BILLINGS, 
Attorney  for  Defendant. 


Order  Certifying  and  Allowing  Bill  of  Exceptions. 

The    foregoing    Bill    of    Exceptions    now    being 
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presented  in  due  time  and  found  to  be  correct,  I  do 
hereby  certify  that  said  bill  contains  all  of  the  tes- 
timony offered  and  received,  and  all  of  the  proceed- 
ings had  on  the  trial  of  said  cause. 
Dated  August  5th,  1920. 

WM.  C.  VAN  FLEET, 
Judge  of  the  United  States  District  Court,  for  the 
Northern   District    of    California,    Second   Di- 
vision. 
Service  of  the  within  proposed  Bill  of  Exceptions 
and  Engrossed  Bill  of  Exceptions,  and  receipt  of  a 
copy  is  hereby  admitted  this  31st  day  of  July,  1920. 

WILLIAM  E.  BILLINGS, 
Attorney  for  Defendant.     [44] 

[Endorsed]  :  Filed  Aug.  5,  1920.     W.  B.  Maling, 
Clerk.     By.  J.  A.  Schaertzer,  Deputy  Clerk.     [45] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

IN  EQUITY.— No.  341. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY  in  Bankruptcy, 

Plaintiff, 

vs. 

E.  T.  WILLEY  and  MRS.  CHARLES  F.  WILLEY, 

Defendants. 
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COMPLAINT  TO  SET  ASIDE  TRANSFER. 

To  the  Judges  of  the  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of  Cali- 
fornia : 

John  C.  Davis,  a  citizen  of  the  State  of  California, 
residing  in  Tuolumne  County  in  said  State,  Trustee 
of  the  Estate  of  Charles  P.  Willey  in  Bankruptcy, 
brings  this,  his  bill,  against  E.  T.  Willey  and  Mrs. 
Charles  P.  Willey,  citizens  of  the  State  of  California 
and  residing  in  Tuolumne  County  in  said  State. 
And  therefore  plaintiff  complains  and  says: 

I. 

That  on  the  20th  day  of  June,  1914,  a  petition  was 
filed  in  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  in  bank- 
ruptcy, by  Charles  P.  Willey,  numbered  8788  in  the 
bankruptcy  files  of  said  court,  which  petition  prayed 
that  said  Willey  be  adjudged  bankrupt,  and  there- 
after on  June  26th,  1914,  said  Charles  P.  Willey  was 
by  said  court  duly  adjudicated  a  bankrupt. 

That  thereafter,  on  April  3,  1915,  and  at  the  first 
meeting  of  creditors  called  and  held  before  Pred  A. 
Copestake,  Referee  in  Bankruptcy,  to  whom  said 
matter  in  bankruptcy  had  been  referred  by  said  court, 
plaintiff  above  named  was  duly  appointed  Trustee 
in  Bankruptcy  of  the  Estate  of  said  Bankrupt,  and 
[46]  thereafter  plaintiff  qualified  as  such  trustee, 
and  and  ever  since  has  been  and  now  is  the  duly  ap- 
pointed, qualified  and  acting  Trustee  in  Bankruptcy 
of  the  Estate  of  said  Bankrupt. 

II. 

That  Edward  McGinn  is  the  sole  creditor  of  said 


vs,  E,  T,  Willey.  49 

bankrupt ;  that  the  claim  of  said  creditor  consists  of 
a  judgment  of  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  County  of  Mariposa  in 
favor  of  said  Edward  McGinn  and  against  said  bank- 
rupt, rendered  b}^  said  court  on  or  about  May  3, 
1912,  for  the  sum  of  $1,040.27  and  costs.  That 
proof  of  the  said  claim  was  duly  made  in  the  said 
bankruptcy  proceeding,  and  a  certified  copy  of  the 
said  judgment  filed  therewith. 

That  at  all  times  from  July  1st,  1907,  until  the 
aforesaid  judgment  was  given  and  made,  Edward 
McGinn  was  the  equitable  owner  of  a  one-sixth  inter- 
est in  a  mining  property  in  Mariposa  County,  Cali- 
fornia, the  legal  title  to  which  said  interest  was  held 
by  said  bankrupt,  Charles  P.  Willey,  in  trust  for  Ed- 
ward McGinn.  That  in  the  year,  1900,  the  said 
bankrupt  entered  into  a  contract  for  the  sale  of  said 
property  so  held  in  trust,  and  by  virtue  of  said  con- 
tract and  prior  to  the  commencement  of  the  action 
which  resulted  in  the  aforesaid  judgment,  said  bank- 
rupt received  certain  moneys  on  account  of  the  pur- 
chase price  of  the  said  property,  but  failed  and  re- 
fused to  account  to  the  said  Edward  McGinn  for  the 
said  moneys  and  to  pay  over  the  same  to  him;  and 
that  thereafter,  on  September  30th,  1911,  the  said 
Edward  McGinn  brought  the  said  action  against  the 
said  bankrupt  in  the  aforesaid  Superior  Court  to 
recover  the  said  moneys ;  that  said  bankrupt  after  re- 
ceiving the  aforesaid  moneys  on  the  purchase  price 
of  the  said  property,  as  aforesaid,  and  pending  the 
aforesaid  suit,  transferred  and  paid  over  to  defend- 
ants above  named  all  the  moneys  received  as  afore- 
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said  from  the  sale  of  the  said  interest  of  Edward 
[47]  MoGinn  together  with  other  moneys  of  said 
bankrupt  amounting  altogether  to  the  sum  of  $3,- 
300.00,  or  thereabouts,  so  transferred.  That  said 
transfer  was  made  without  consideration  and  with 
the  intent  and  for  the  purpose  of  defrauding  said 
Edward  McGinn  out  of  the  moneys  due  him  as  afore- 
said. That  said  transfer  was  made  to  said  defend- 
ants with  said  intent  and  for  said  purpose  with  the 
full  knowledge  of  said  defendants  and  each  of  them 
and  with  their  consent  and  the  consent  of  each  of 
them. 

III. 

That  said  bankrupt  appealed  to  the  District  Court 
of  Appeal  of  the  Third  Appellate  District  of  the 
State  of  California  from  the  said  judgment  rendered 
May  3d,  1912,  and  said  appeal  was  determined  and 
the  said  judgment  aifirmed  by  the  said  District 
Court  of  Appeal  on  April  8th,  1914;  and  a  petition 
by  said  bankrupt  for  a  hearing  of  the  same  matter 
by  the  Supreme  Court  of  said  State  was  denied  by 
said  Supreme  Court  on  June  6th,  1914,  and  the  re- 
mittitur in  said  matter  was  made  to  the  aforesaid 
Superior  Court  on  June  8th,  1914,  and  that  said 
bankrupt  thereupon,  on  June  20th,  1914,  filed  his  pe- 
tition for  voluntary  bankruptcy,  and  named  in  the 
schedule  accompanying  said  petition  Edward  Mc- 
Ginn as  sole  creditor  and  said  judgment  as  the  sole 
debt  from  which  discharge  was  sought. 

IT. 

That  plaintiff  herein  at  the  first  meeting  of  the 
creditors  of  said  bankrupt  on  April  3d,  1915,  first 
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learned  that  said  bankrupt  had  transferred  certain 
moneys  to  defendants.  That  before  plaintiff  had 
made  any  further  investigation  as  to  the  facts  of  said 
transfer,  and  on  May  20th,  1915,  the  said  bankrupt 
applied  to  the  aforesaid  District  Court  for  a  dis- 
charge in  bankruptcy.  That  upon  the  hearing  of 
said  application  and  the  [48]  objections  of  Ed- 
ward McGinn  thereto,  said  court  on  June  19th,  1915, 
referred  the  matter  back  to  the  Referee  in  bank- 
ruptcy for  hearing  upon  the  objections.  That  said 
hearing  was  had  before  Fred  A.  Copestake,  Referee 
in  Bankruptcy,  in  Stockton,  California,  on  Feb- 
ruary 2d,  1916.  That  defendants  above  named  were 
examined  before  the  Referee  at  said  hearing,  and 
plaintiff  first  learned  from  the  said  examination  the 
facts  relative  to  the  transfer  of  the  said  moneys  as 
hereinbefore  alleged. 

V. 

That  plaintiff  as  such  Trustee  in  Bankruptcy  has 
insufficient  assets  with  which  to  pay  in  full  the  debts 
of  said  bankrupt,  but  on  the  contrary  the  assets  of 
said  Estate  will  be  insufficient  to  pay  any  part  what- 
ever of  the  aforesaid  claim  as  filed  and  allowed  in 
said  bankruptcy  proceeding. 

VI. 

That  plaintiff  has  made  demand  upon  defendants, 
and  each  of  them,  that  they,  and  each  of  them  pay 
over  to  him  as  such  trustee  the  moneys  transferred 
as  aforesaid,  and  the  said  defendants,  and  each  of 
them,  refused  and  still  refuse  to  pay  over  to  him 
said  moneys,  or  any  part  thereof. 

And  plaintiff  prays  that  upon  final  hearing  of  this 
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cause  that  it  be  ordered  and  decreed  that  the  moneys 
were  transferred  by  said  bankrupt  to  said  defend- 
ants and  received  by  them  in  fraud  of  the  creditors 
of  said  bankrupt,  and  that  the  amount  so  transferred 
be  determined  and  that  defendants  pay  over  the  same 
to  plaintiff  as  trustee  as  aforesaid,  together  with  in- 
terest thereon  and  for  such  other  general  relief  as 
may  by  the  court  be  deemed  just  and  equitable. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Solicitors  for  Plaintiff. 

[Endorsed] :  Filed  Mar.  14,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer  Deputy  Clerk.     [49] 

UNITED  STATES  OF  AMERICA. 

In  the  Southern  Division  of  the  United  States 
District  Court,  Northern  District  of  Califor- 
nia, Second  Division. 

IN  EQUITY. 

SUBPOENA. 

The  President  of  the  United   States  of  America, 
GREETING:    To    E.    T.    Willey    and    Mrs. 
Charles  F.  Willey. 
You  are  Hereby  Commanded,  That  you  be  and 
appear  in  the    Southern    Division    of    the    United 
States  District  Court  for  the  Northern  District  of 
California,     Second    Division,     aforesaid,     at     the 
Courtroom  in  the  City  of    San    Francisco,    twenty 
days  from  the  date  hereof,  to  answer  a  Bill  of  Com- 
plaint exhibited  against  you  in  said  court  by  John 
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C.  Davis,  Trustee  of  the  Estate  of  Charles  F. 
Willey  in  Bankruptcy,  who  is  a  citizen  of  the  State 
of  California,  and  to  do  and  receive  what  the  said 
Court  shall  have  considered  in  that  behalf. 

Witness,  the  Honorable  WILLIAM  C.  VAN 
FLEET,  Judge  of  said  District  Court,  this  14th  day 
of  March,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seventeen,  and  of  our  Independ- 
ence the  141st. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 

Deputy  Clerk. 
Memorandum  Pursuant  to  Rule  12,  Rules  of  Prac- 
tice for  the  Courts   of   Equity   of   the    United 
States. 
You  are  hereby  required  to  file  your  answer  or 
other  defense  in  the  above  suit,  on  or  before  the 
twentieth     day    after    service,    excluding    the    day 
thereof,  of  this  subpoena,  at  the  Clerk's  Office  of 
said  Court,  pursuant  to  said  Bill ;  otherwise  the  said 
Bill  may  be  taken  pro  confesso, 

WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
,  Deputy  Clerk.     [50] 

State  of  California, 
County  of  Tuolumne, — ss. 

William  Sweeney,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  and  was  at  the  time  of  the  ser- 
vice of  the  within  subpoena,  a  citizen  of  the  United 
States   and  the    State    of   California,    and   a  resi- 
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dent  of  the  county  of  Tuolumne,  over  the  age  of 
twenty-one  years,  and  not  a  party  to  the  above- 
entitled  action;  that  he  served  the  within  subpoena, 
by  showing  the  said  within  original  to  each  of  the 
following  persons  named  therein,  and  delivering  a 
true  copy  thereof  to  each  of  the  said  persons,  per- 
sonally, on  the  29th  day  of  March,  1917,  in  the 
county  of  Tuolumne,  State  of  California. 

WILLIAM  SWEENEY. 

Subscribed  and  sworn  to  before  me  this  31'st  dav 
of  March,  1917. 

[Seal]  J.  C.  WEBSTER, 

Notary  Public. 

[Endorsed] :    Filed  Apr.  9,  1917.     W.  B.  Maling 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk. 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California. 

IN  EQUITY— No.  341. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 

vs. 

E.     T.     WILLEY     and     Mrs.      CHARLES      F.        ' 
WILLEY, 

Defendants. 

SEPARATE  ANSWER  OF  E.  T.  WILLEY. 
Comes  now  the    defendant    E.    T.    Willey    above 
named,  and  answering  plaintiff's  complaint  on  file 
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herein,  denies,  alleges  and  admits  as  follows: 

Admits  Paragraph  I  of  said  complaint. 

Answering  defendant  alleges  that  he  has  no 
knowledge,  information  or  belief  concerning  the  al- 
legations contained  in  the  first  twenty-two  lines  of 
Paragraph  II  of  said  complaint,  and  basing  his  de- 
nial upon  that  ground  denies  the  same. 

Answering  the  rest  of  said  Paragraph  II  of  said 
complaint,  said  answering  defendant  denies  that 
said  bankrupt,  after  receiving  the  said  moneys  on 
the  purchase  price  of  the  said  property,  as  afore- 
said, and  pending  the  aforesaid  suit,  transferred 
and  paid  over  to  answering  defendant  all,  or  any 
part,  of  the  moneys  received,  as  aforesaid,  from  the 
sale  of  said,  or  any,  interest  of  Edward  McGinn, 
together  with  other  moneys  of  said  bankrupt, 
amounting  altogether  to  the  sum  of  $3300.00,  or  any 
other  sum. 

Denies  that  said,  or  any,  transfer  was  made  with- 
out consideration  and  with  the  intent  and  for  the 
purpose  of  defrauding  [51]  said  Edward  Mc- 
Ginn out  of  the  moneys  due  him,  as  aforesaid,  or 
otherwise. 

Denies  that  said  transfer  was  made  to  said  an- 
swering defendant  with  said  intent  and  for  said 
purpose  with  the  full,  or  any,  knowledge  of  said  an- 
swering defendant,  or  with  his  consent,  and  in  this 
connection  answering  defendant  alleges  that  some- 
time in  March,  1912,  the  exact  date  of  which  is  now 
unknown  to  said  answering  defendant,  said  Charles 
F.  Willey  paid  back  certain  moneys  that  he  had 
previously  borrowed  from  answering  defendant,  but 
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that  none  of  the  moneys  so  paid  by  said  Charles  F. 
Willey  to  said  answering  defendant  were  the 
moneys  received  by  Charles  F.  Willey  for  said  one- 
sixth  interest  in  said,  or  any,  mining  claim,  and 
that  all  of  said  moneys  so  paid  by  said  Charles  F. 
Willey  to  said  answering  defendant  were  lawfully 
paid  in  settlement  of  legal  obligations  owing  from 
said  Charles  F.  Willey  to  said  answering  defend- 
ant. 

Answering  Paragraph  III  of  said  complaint,  said 
answ^ering  defendant  avers  that  he  has  no  knowl- 
edge, information  or  belief  concerning  the  allega- 
tions contained  therein,  and  therefore  denies  the 
same. 

Answering  Paragraph  IV  of  said  complaint,  said 
answering  defendant  alleges  that  he  has  no  infor- 
mation, knowledge  or  belief  concerning  the  allega- 
tions therein  contained,  and  therefore  denies  the 
same,  except  he  admits  that  he  was  examined  before 
the  referee  at  said  hearing. 

Answering  Paragraph  V  of  said  complaint,  said 
answering  defendant  alleges  that  he  has  no  infor- 
mation, knowledge  or  belief  sufficient  to  answer  the 
same  and  therefore  denies  the  same. 

Admits  Paragraph  VI. 

And  as  a  further,  separate  and  distinct  defense 
to  said  complaint,  said  answering  defendant  avers 
that  the  said  [52]  complaint  does  not  state  facts 
sufficient  to  entitle  the  said  plaintiff  to  the  equitable 
relief  demanded  therein,  but  on  the  contrary  it  ap- 
pears on  the  face  thereof  that  said  plaintiff  has  an 
adequate  legal  remedy  against  said  answering  de- 
fendant, if  he  has  any  remedy  at  all. 
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As  a  further,  separate  and  distinct  defense 
against  said  complaint,  answering  defendant  alleges 
that  more  than  six  years  have  elapsed  since  the  al- 
leged fraudulent  transfer  set  out  in  Paragraph  IV 
of  said  complaint,  and  that  all  rights  of  the  said 
plaintiff  against  said  answering  defendant  on  ac- 
count thereof  are  barred  by  laches. 

WHEREFORE,  said  answering  defendant  prays 
that  he  may  be  hence  dismissed  with  his  costs. 

J.  P.  O'BRIEN, 
Attorney  for  Answering  Defendant,  E.  T.  Willey. 
Due  service  of  the  within  admitted  by  copy  this 
15th  day  of  May,  1917. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  May  15,  1917.  Walter  B. 
Maling,  Clerk.     [53] 

In  the  District  Court  of  the  United  States,  in  and 

for  the  Northern  District  of  California. 

IN  EQUITY— No.  341. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 

vs. 

E.     T.     WILLEY     and     MRS.     CHARLES     F. 
WILLEY, 

Defendants. 
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SEPARATE  ANSWER  OP  MRS.  CHARLES  E. 
*  WILLEY. 

Now  comes  Mrs.  Charles  P.  Willey,  and  answer- 
ing the  complaint  on  file  herein,  denies,  alleges  and 
admits  as  follows: 

Admits  Paragraph  I  of  said  complaint. 

Answering  Paragraph  II  of  said  complaint,  said 
answering  defendant  avers  that  she  has  no  knowl- 
edge, information  or  belief  sufficient  to  enable  her 
to  answer  the  allegations  contained  in  the  first 
twenty-two  lines  of  said  paragraph,  and  basing  her 
denial  upon  that  ground,  denies  the  same. 

Answering  the  rest  of  said  Paragraph  II,  said 
answering  defendant  denies  that  said  bankrupt, 
after  receiving  the  aforesaid  moneys  on  the  pur- 
chase price  of  said  property,  as  aforesaid,  and 
pending  the  aforesaid  suit,  transferred  and  paid 
over  to  answering  defendant  any  of  the  moneys  re- 
ceived, as  aforesaid,  from  the  sale  of  said  interest 
of  Edward  McGinn,  or  any  other  moneys  of  said 
bankrupt,  amounting  altogether  to  the  sum  of 
$3300.00,  or  any  other  sum,  in  excess  of  the  sum  of 
$1500,00',  and  as  to  the  transfer  of  said  $1500.00, 
said  answering  defendant  alleges  that  said  money, 
and  the  whole  thereof,  was  transferred  to  her  for  a 
good  and  valuable  consideration,  [54]  and  was 
used  by  her  in  the  support  of  her  children. 

Said  answering  defendant  denies  that  said  tran- 
fer  was  made  without  consideration  and  Avith  the 
intent  or  for  the  purpose  of  defrauding  said  Ed- 
ward McGinn  out  of  the  moneys  due  him,  as  afore- 
said, or  otherwise.     Denies  that  said  transfer  was 
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made  to  said  answering  defendant  with  any  intent 
or  purpose  of  defrauding  the  said  Edward  McGinn 
out  of  the  moneys  due  him,  as  aforesaid,  and  denies 
that  said  transfer  was  made,  as  aforesaid,  with  full 
or  any  knowledge  of  said  answering  defendant,  or 
with  the  consent  of  said  answering  defendant,  of 
defrauding  said  Edward  McGinn  out  of  the,  or  any, 
moneys  due  him,  as  aforesaid. 

Answering  Paragraph  III  of  said  complaint, 
said  answering  defendant  avers  that  she  has  no 
knowledge,  information  or  belief  respecting  the  al- 
legations therein  contained,  and  basing  her  denial 
upon  that  ground,  denies  the  same. 

Answering  Paragraph  IV  of  said  complaint,  said 
answering  defendant  avers  that  she  has  no 
knowledge,  information  or  belief  of  the  allegations 
therein  contained,  and  basing  her  denial  upon  that 
ground,  denies  the  same,  except  that  she  admits 
that  she  was  examined  before  the  Referee  at  said 
hearing. 

Answering  Paragraph  V  of  said  complaint,  said 
answering  defendant  avers  that  she  has  no  knowl- 
edge, information  or  belief  sufficient  to  enable  her 
to  answer  said  allegations,  and  basing  her  denial 
upon  that  ground  denies  the  same. 

Admits  Paragraph  VI  of  said  complaint. 

And  as  a  further,  separate  and  distinct  defense 
to  said  complaint,  said  answering  defendant  avers 
that  the  said  complaint  does  not  state  facts  suffi- 
cient to  entitle  the  said  plaintiff  to  the  equitable 
relief  demanded  therein,  but  on  the  contrary,  it 
appears  on  the  fact  thereof  that  said  plaintiff  has 
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an  adequate  legal  remedy  against  said  answering 
defendant,  if     [55]     he  has  any  remedy  at  all. 

As  a  further,  separate  and  distinct  defense 
against  said  complaint,  answering  defendant  alleges 
that  more  than  six  years  have  elapsed  since  the  al- 
leged fraudulent  transfer  set  out  in  Paragraph  IV 
of  said  complaint,  and  that  all  rights  of  the  said 
plaintiff  against  said  answering  defendant  on  ac- 
count thereof  are  barred  by  laches. 

WHEREFORE,  said  answering  defendant  prays 
that  she  may  be  hence  dismissed  with  her  costs. 

J.  P.  O'BRIEN, 
Attorney  for  Answering  Defendant,  Mrs.   Charles 
F.  Willey. 
Service  of  the  within  admitted  by  copy  this  15th 
day  of  May,  1917. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  May  15,  1917.  Walter  B. 
Maling,  Clerk.     [56] 


At  a  stated  term,  to  wit,  the  November  term,  A.  D. 
1917,  of  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District 
of  California,  Second  Division,  held  at  the 
Courtroom  in  the  City  and  County  of  San 
Francisco,  on  Wednesday,  the  16th  day  of 
January,  in  the  year  of  our  Lord  one  thousand 
nine    hundred    and    eighteen.    Present:     The 
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Honorable  JEREMIAH  NETERER,  District 
Judge  for  the  Western  District  of  Washington, 
designated  to  hold  and  holding  this  Court. 

No.  341— EQUITY. 

JOHN  C.  DAVIS,  Trustee,  etc., 

vs. 

E.     T.     WILLEY      and      Mrs.      CHARLES      P. 
WILLEY. 

MINUTES  OF  COURT— JANUARY  16,  DIS- 
ORDER DISMISSING  SUIT  AND  FOR 
ENTRY  OF  DECREE. 

After  argument  by  counsel  the  suit  was  sub- 
mitted and  being  fully  considered  it  was  ordered 
that  the  defendant  Mrs.  Charles  F.  Willey  pay  to 
the  plaintiff  the  sum  of  $1565.00  within  45  days, 
that  this  suit  be  and  the  same  is  hereby  dismissed 
as  to  the  defendant  E.  T.  Willey,  and  that  a  decree 
be  signed,  filed  and  entered  herein,  accordingly. 
[57] 

(Title  of  Court  and  Cause.) 

ENROLLMENT. 

The  plaintiff  filed  his  bill  of  complaint  herein  on 
the  14th  day  of  March,  1917,  which  is  hereto  an- 
nexed. 

A  subpoena  to  appear  and  answer  in  said  cause 
was  thereupon  issued,  which  is  hereto  annexed. 

On  the  15th  day  of  May,  1917,  the  answer  of 
E.  T.  Willey,  was  filed  herein,  which  is  hereto  an- 
nexed. 
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On  the  15th  day  of  May,  1917,  the  Answer  of  Mrs. 
Charles  F.  Willey  was  filed  herein,  which  is  hereto 
annexed. 

On  the  16th  day  of  January,  1918,  an  Order  di- 
recting decree  to  be  signed,  filed  and  entered  herein, 
was  made  and  entered  herein,  a  copy  of  which  said 
order  is  hereto  annexed. 

Thereafter  a  Decree  was  signed,  filed  and  en- 
tered herein  in  the  words  and  figures  as  follows, 
viz. :     [58] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California. 

IN  EQUITY— No.  341. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  P.  WILLEY,  in  Bankruptcy, 

Plaintiff, 

vs. 

E.     T.     WILLEY     and     Mrs.     CHAELES     P. 
WILLEY, 

Defendants. 

DECREE. 

At  the  November  term  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cal- 
ifornia, held  in  the  United  States  Courtroom  at  San 
Prancisco,  California,  on  the  7th  day  of  November, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  seventeen.  Present,  Hon.  JEREMIAH 
NETERER,  District  Judge. 

This  cause  came  on  to  be  heard  at  the  November 
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Term  of  the  said  court  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  seventeen,  and  was 
called  for  trial  on  January  15,  1918,  and  partly 
tried  on  that  date,  and  the  trial  continued  over  to 
the  following  day  on  which  day  the  trial  was  com- 
pleted, and  on  the  conclusion  of  the  trial  the  Court 
found  that  on  June  26,  1914,  Charles  F.  Willey 
was,  by  the  above-entitled  court,  duly  adjudicated  a 
bankrupt;  and  that  on  April  3,  1915,  plaintiff  was 
duly  appointed  trustee  in  bankruptcy  of  the  estate 
of  said  bankrupt,  and  thereafter  qualified  as  such 
trustee,  and  ever  since  has  been  and  now  is  the  duly 
appointed,  qualified  and  acting  trustee  in  bank- 
ruptcy of  the  estate  of  said  bankrupt,  and  the 
Court  orally  gave  its  decision  as  follows: 

^'I  am  thoroughly  convinced  that  this  matter 
never  should  have  found  its  wav  into  the  bank- 
ruptcy  court.  I  do  not  [59]  believe  that  Mr. 
Willey  was  a  bankrupt  at  the  time  that  this 
petition  was  filed.  I  think  I  should  say  that 
at  the  time  the  petition  in  bankruptcy  was  filed 
he  had  different  counsel  than  he  has  now. 

^^I  think  that  we  confuse  in  our  discussion 
in  this  case  the  trust  fund.  This  entire  fund 
in  issue  is  a  trust  fund  placed  in  this  court  by 
the  bankrupt  himself,  that  is,  such  part  of  the 
fund,  if  any,  that  is  part  of  this  estate.  I 
understand  there  is  only  one  creditor.  The 
trust  fund  contended  for  on  behalf  of  the 
creditor  is  a  fund  which  was  derived  from  the 
sale  of  a  certain  mining  claim,  and  I  believe 
amounted  to  some  $1,490.     Now,  the  creditor's 
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right  to  pursue  that  fund  and  the  trustee's 
right  to  pursue  a  fund  placed  in  this  court  by 
bankruptcy  proceedings  do  not  bear  the  same 
relation.  The  trustee  has  a  right  to  pursue  the 
fund  of  the  bankrupt  estate  wherever  it  may  be 
found  and  have  it  adjudicated  in  a  bankruptcy 
court  unless  perchance  the  rights  of  some  other 
person  might  intervene,  which  will  require  the 
deliberation  upon  that  issue  by  a  jury.  I  think 
in  this  case  the  rights  of  the  defendants  E.  T. 
Willey  and.  Mrs.  Willey  are  not  the  same. 
E.  T.  Willey  received  from  the  funds  of  Mr. 
Willey  about  eight  months  prior  to  the  time  of 
his  filing  his  petition  in  bankruptcy,  if  I  re- 
member right,  $1,787.  This  was  received  by 
him,  as  testified  to  by  him,  by  Mrs.  Willey  and 
by  the  bankrupt  Mr.  Willey  in  payment  of  ad- 
vances made  by  him  prior  to  that  time  to  the 
bankrupt  Willey.  So  that  the  payment  of  this 
creditor,  if  he  was  a  creditor,  made  prior  to  the 
four  months'  period  preceding  adjudication, 
would  not  under  the  bankruptcy  act  be  a 
fraudulent  preference.  It  would  be  a  payment 
which  the  bankrupt  had  a  right  to  make. 

^^That  indebtedness  is  a  matter  which  could 
not  be  determined  [60]  in  the  original  bank- 
ruptcy proceeding.  It  would  have  to  be  deter- 
mined in  a  plenary  action  where  Willey  would 
have  a  right  to  have  that  issue  passed  upon  by 
a  jury.  Under  the  testimony  disclosed  in  this 
case  it  is  established  beyond  any  question  that 
the  defendant,  E.  T.  Willey,  has  none  of  this 
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money;  that  while  he  received  $1,787  he  paid 
for  an  automobile  something  over  $700,  which 
was  used  by  the  bankrupt  Willey  and  levied 
upon  by  the  sheriff  to  satisfy  a  judgment  which 
was  secured  by  the  creditor;  and  the  remainder 
of  the  fund  he  paid  to  Mrs.  Willey,  and  Mrs. 
Willey  stated  that  she  received  it.  Now,  as 
to  the  amount  paid  to  Mr.  Willey  and  subse- 
quently paid  by  him  to  Mrs.  Willey  I  do  not 
think  this  court  is  going  to  be  concerned  about. 
I  do  not  know  that  I  should  comment  upon  the 
evidence. 

''I  find  from  an  examination  of  the  pleadings 
in  this  case  that  the  total  amount  of  the  indebt- 
edness of  this  estate  is  something  over  $1,000 
reduced  to  judgment  by  the  only  creditor  of  this 
estate.  The  credit  claim  shows  that  400  odd 
dollars  has  been  paid  on  this  judgment.  From 
some  suggestion  made  on  examination  of  one  of 
the  witnesses  this  may  not  be  a  proper  credit. 
I  do  not  know  w^hether  it  is,  or  not;  that  is  not 
before  the  Court;  so  that  it  would  be  unnecessary 
for  the  court  to  determine  with  relation  to  the 
indebtedness  due  to  E.  T.  Willey  even  though 
that  was  properly  before  the  Court. 

Mrs.  Willey  said  she  received  $1,500  in  ad- 
dition to  the  other  sums  that  E.  T.  Willey  paid 
to  her.  I  think  the  $1,500  should  be  returned  and 
paid  to  the  trustee.  Mr.  Willey  testified  that 
some  of  the  money  was  used  in  improving  the 
homestead.  It  is  not  necessary  for  the  Court  to 
determine  that  matter  now;  that  is  really  not 
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before  the  Court.  I  am  going  to  make  an  order 
[6!1]  that  Mrs.  Willey  pay  to  the  trustee  the 
$1,56'5  which  she  received,  $1,500'  of  this  money 
and  $65  interest  which  was  received  from  the 
bank.  I  think  that  she  could  pay  that  within 
30  or  45  days.  If  she  fails  to  do  that  then  it  will 
be  incumbent  upon  the  court  to  determine 
whether  she  has  the  money  and  can  pay  it  upon 
an  order  to  show  cause  why  she  should  not  be 
committed  for  contempt  of  court. 

I  think  I  should  say  now  that  I  cannot  see  why 

these  parties  should  not  get  together  and  dispose 

of  this  matter  in  the  right  way  and  amicably, 

and  not  require  the  court  to  dispose  of  it.     This 

can  be  done  a  great  deal  better  by  the  parties 

than  it  can  be  by  the  Court;  and  if  the  parties 

had  done  this  before  the  bankruptcy  proceeding 

was  instituted  it  would  have  been  a  great  deal 

better.     I  simply  make  that  observation  because 

I  feel  that  I  should  do  it." 

,     It  is  therefore  ordered,  adjudged  and  decreed  that 

the  said  defendant  Mrs.  Charles  F.  Willey  within 

forty  days  from  date  hereof  pay  over  to  the  said 

plaintiif  John  P.  Davis,  trustee  of  the   estate  of 

Charles  F.  Willey  in  Bankruptcy,  the  said  sum  of  one 

thousand  five  hundred  and  sixty-five  ($1565)  dollars. 

Dated:     February  7th,  1918. 

JEREMIAH  NETERER, 

District  Judge. 

[Endorsed] :  Filed  and  entered  February  11, 
1918.  Walter  B.  Maling,  Clerk.  By  J.  A.  Schaert- 
zer.  Deputy  Clerk.     [62] 
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CERTIFICATE  TO  ENROLLMENT. 
WHEREUPON,  said  pleadings,  subpoena,  copy  of 
order  and  decree,  are  hereto  annexed;  said  final 
decree  being  duly  signed,  filed  and  enrolled,  pursuant 
to  the  practice  of  said  District  Court. 

fittest  my  hand  and  the  seal  of  said  District  Court 
this  11th  day  of  February,  1918. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk. 

[Endorsed] :  Filed  February  11th,  1918.  Walter 
B.  Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy 
Clerk.     [103] 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,   Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc.. 


vs. 
E.   T.  WILLEY, 


Plaintiff, 


Defendant. 


Petition  for  Writ  of  Error. 
John  C.  Davis,  trustee  of  the  estate  of  Charles 
F.   Willey,   in  bankruptcy,   plaintiff  in  the  above- 
entitled   action,    feeling   himself   aggrieved   by   the 
decision   of   the   court   and   the   judgment    entered 
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herein  on  the  20th  day  of  February,  1920,  comes 
now  by  Messrs.  J.  C.  Webster  and  William  H. 
Bryan,  his  attorneys,  and  petitions  said  court  for 
an  order  allowing  said  plaintiff  to  prosecute  a  writ 
of  error  to  the  Honorable,  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  under 
and  according  to  the  laws  of  the  United  States  in 
that  behalf  made  and  provided;  and  also  that  an 
order  be  made  fixing  the  amount  of  security  which 
the  said  plaintiff  shall  give  and  furnish  upon  such 
writ  of  error,  and  that  upon  the  giving  of  such 
security  all  further  proceedings  in  this  court  be 
suspended  and  stayed  until  the  determination  of 
said  writ  of  error  by  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 
Dated  August  2nd,  1920. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  said  Plaintiff. 

[Endorsed] :  Filed  Aug.  2,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [64] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc., 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 
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Assignment  of  Errors. 

Comes  now  John  C.  Davis,  trustee  of  the  estate 
of  Charles  P.  Willey,  in  Bankruptcy,  plaintiff 
above  named,  and  makes  and  files  the  following 
assignment  of  errors  upon  which  he  will  rely  upon 
the  prosecution  of  his  writ  of  error  in  the  above- 
entitled  cause; 

1.  The  District  Court  above  named  for  the 
Northern  District  of  California,  Second  Division, 
erred  in  making  its  Conclusions  of  ^Law  and  en- 
tered judgment  in  favor  of  defendant  and  against 
plaintiff  on  the  facts  as  found  by  the  court; 

2.  The  decision  was  contrary  to  and  against  law, 
because  the  court  erred  in  making,  giving,  render- 
ing and  entering  judgment  in  favor  of  defendant, 
and  erred  in  failing  to  give,  make,  render  and  enter 
judgment  in  favor  of  plaintiff; 

3.  The  Court  erred  in  making  its  Conclusion  of 
Law  that  the  action  was  barred  by  the  order  or  de- 
cree dismissing  as  to  defendant,  B.  T.  Willey,  the 
suit  of  John  C.  Davis,  Trustee,  etc.,  vs.  E.  T.  Willey 
and  Mrs.  Charles  F.  Willey,  Number  341,  in  Equity, 
in  the  above-entitled  court,  and  rendering  and 
entering  judgment  for  defendant  thereon;  because 
it  appears  from  the  undisputed  evidence  that  the 
said  order  or  decree  dismissing  E.  T.  Willey  in 
action  Number  341  does  not  constitute  a  bar  to  the 
present  action.     [65] 

4.  The  Court  erred  in  finding  as  a  fact  in  Find- 
ing V  that  the  disclosure  at  the  trial  of  Willey  vs. 
Sweeney,  of  a  transfer  on  the  bank  records  from 
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Charles  F.  Willey  to  E.  T.  Willey  was  such  as  to 
put  Edward  McGinn  and  this  plaintiff,  John  C. 
Davis,  upon  inquiry  as  to  the  fraud  as  to  said 
transfer  and  to  show  that  an  investigation  would 
have  exposed  the  entire  transaction  set  forth  in  this 
action;  and  the  Court  erred  in  making  its  Con- 
clusion of  Law  thereon  that  the  action  was  barred 
by  the  provisions  of  subdivision  4  of  section  338  of 
the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia, and  in  rendering  and  entering  judgment  for 
defendant  thereon,  because  it  appears  from  the  un- 
disputed evidence  that  the  proceedings  and  the  tes- 
timony given  at  the  trial  of  said  case  of  Willey  vs. 
Sweeney  were  insufficient  to  give  such  notice  to  this 
plaintiff  as  to  put  him  upon  inquiry  as  to  the  fraud- 
set  forth  in  this  action,  and  to  require  him  to  make 
investigation  therefor ; 

5.  The  Court  erred  in  making  its  Conclusion  of 
Law  that  the  action  was  barred  by  the  provisions 
of  subdivision  4  of  section  338  of  the  Code  of  Civil 
Procedure  of  the  State  of  California,  and  in  ren- 
dering and  entering  judgment  for  defendant  there- 
on, because  this  action  being  an  action  by  a  trustee 
in  bankruptcy,  to  recover  property  conveyed  by  the 
bankrupt  in  fraud  of  his  creditors  is  not  governed 
by  the  Statute  of  Limitations  prescribed  by  the 
State  of  California,  but  by  the  Statute  of  Limita- 
tions prescribed  by  the  Bankruptcy  Act. 

WHEREFOEE,  the  said  John  C.  Davis,  Trustee, 
as  aforesaid,  plaintiff  in  error  herein,  prays  that 
the  judgment  of  the  above-entitled  court  be  re- 
versed, and  a  new  trial  granted. 
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Dated,    San    Francisco,    California,    August    2d, 
1920. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff  in  Error.     [66] 

[Endorsed] :  Filed  Aug.  2,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [67] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc.. 

Plaintiff, 
vs. 
E.   T.  WILLEY, 

Defendant. 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  J.  C.  Webster  and  William  H. 
Bryan,  attorneys  for  the  plaintiff,  John  C.  Davis, 
Trustee  of  the  estate  of  Charles  P.  Willey,  in  bank- 
ruptcy, and  upon  filing  a  petition  for  a  writ  of 
error  and  an  assignment  of  errors, 

IT  IS  ORDERED,  that  a  writ  of  error  be,  and  it 
hereby  is,  allowed  to  have  reviewed  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, the  judgment  heretofore  entered  herein,  and 
that  the  amount  of  bond  on  said  writ  of  error  be, 
and  the   same  is  hereby  fixed  at   Three   Hundred 
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($300.00)  Dollars  Dollars;  said  bond  to  serve  as  a 
bond  on  said  writ  of  error. 
Dated  August  Sth,  1920. 

WM.  C.  VAN  FLEET, 
Judge  of  said  Court. 

[Endorsed] :     Filed  Aug.  5,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [66] 


(NATIONAL   SURETY  COMPANY.) 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,   Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc.. 

Plaintiff, 
vs. 
E.   T.  WILLEY, 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  John  C.  Davis,  Trustee  of  the  Estate  of 
Charles  F.  Willey,  in  bankruptcy,  as  Principal,  and 
the  National  Surety  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  as  Surety,  are  held 
and  firmly  bound  unto  E.  T.  Willey,  said  Defend- 
ant in  Error,  in  the  above-entitled  cause,  in  the  sum 
of  three  hundred  dollars  ($300),  to  be  paid  said 
defendant    in    error,    to    which   payment    well    and 
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truly  to   be   made   we   bind   ourselves   jointly   and 
severally,    firmly   by   these   presents. 

Sealed  with  our  seals  and  dated  this  16th  day  of 
August,    1920. 

WHEREAS,  the  above-named  plaintiff  in  error 
seeks  to  prosecute  his  Writ  of  Error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
District  to  review  and  reverse  the  judgment  en- 
tered in  the  above-entitled  action  by  the  Southern 
Division  of  the  United  States  District  Court  in 
and  for  the  Northern  District  of  California,  Second 
Division. 

NOW,  THEREFORE,  the  condition  of  this 
obligation  is  such,  that  if  the  above-named  plaintiff 
in  error  shall  prosecute  his  said  Writ  of  Error  to 
effect  and  answer  all  costs  and  damages  that  may 
be  adjudged,  if  he  shall  fail  to  make  good  his  plea, 
then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

JOHN  C.  DAVIS, 
NATIONAL    SURETY    COMPANY, 
By  FRANK  H.  POWERS, 
Resident  Vice-President. 

[Corporate  Seal] 

Attest:  F.  J.   CRISP. 

Resident  Asst.  Secretary.     [69] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  19th  day  of  Aug.  in  the  year  one  thousand 
nine  hundred  and  twenty  before  me,  John  McCallan, 
a  Notary  Public  in  and  for  the  said  City  and  County 
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of  San  Francisco,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  Frank  H. 
Powers  and  F.  J.  Crisp  known  to  me  to  be  the  Eesi- 
dent  Vice-President  and  Resident  Assistant  Secre- 
tary, respectively,  of  the  National  Surety  Company, 
the  Corporation  described  in,  and  that  executed  the 
within  instrument,  and  also  know  to  me  to  be  the  per- 
sons who  executed  it  on  behalf  of  the  Corporation 
therein  named,  and  they  acknowledged  to  me  that 
such  Corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  City 
and  County  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

[Seal]  JOHN  McCALLAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Approved  this  20th  of  August,  1920. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed]  :  Filed  Aug.  20,  1920.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [70] 

UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc., 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 
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Affidavit  of  William  H.  Bryan. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

William  H.  Bryan,  being  first  duly  sworn  on  oath, 
says:  That  he  is  now,  and  at  all  times  herein  men- 
tioned was,  a  citizen  of  the  United  States,  over  the 
age  of  21  years,  and  not  a  party  to  the  above-en- 
titled action ;  that  on  the  20th  day  of  August,  1920, 
he  served  the  Writ  of  Error  and  Citation  on  Writ 
of  Error  issued  in  the  above-entitled  action  on  Au- 
gust 20,  1920,  upon  William  E.  Billings,  attorney 
for  defendant,  by  leaving  a  true  copy  of  each  of  the 
same  at  his  office  in  the  Hearst  Building,  City  and 
County  of  San  Francisco,  State  of  California,  with 
a  person  in  charge  thereof,  between  the  hours  of  ten 
o'clock  A.  M.  and  4  o'clock  P.  M.  of  said  day. 

WILLIAM  H.  BRYAN. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  August,  1920. 

[Seal]  CHARLES  R.  HALTON, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  Aug.  30, 1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [71] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

Clerk's  Office. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc.. 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  Said  Court: 

Sir:  Please  prepare  record  on  writ  of  error  in  the 
above-entitled  cause  and  include  therein  the  follow- 
ing papers: 

Amended  complaint; 

Amendment  to  amended  complaint; 

Answer ; 

Amendment  to  Answer; 

Opinion  of  the  Court ; 

Stipulation  for  Findings; 

Findings  of  Fact  and  Conclusions  of  Law; 

Judgment  entered  February  20,  1920; 

Certificate  to  Judgment-roll; 

Notice  of  Decision; 

Engrossed  Bill  of  Exceptions,  with  orde^  settling, 
certifying  and  allowing  the  same ; 

Assignment  of  Errors; 

Petition  for  Writ  of  Error ; 

Order  Allowing  Writ  of  Error; 
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Bond  on  Writ  of  Error; 
Writ  of  Error; 
Citation  on  Writ  of  Error; 

Affidavit  of  Service  of  Writ  of  Error  and  Cita- 
tion on  Writ  of  Error. 

Defendant's  Exhibit  '^A"  (part  of  Bill  of  Excep- 
tions— Judgment-roll  in  Davis  v.  Willey,  No.  341 
In  Equity) ; 
This  Praecipe. 
Dated  August  27,  1920. 

J.  C.  WEBSTER, 
WILLIAM  H.  BRYAN, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Piled  Aug.  30,  1920.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [72] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Tustee  of  the  Estate  of  CHARLES 
F,  WILLEY,  in  Bankruptcy, 

Plaintiff, 

vs. 

E.  T.  WILLEY, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to 

Transcript  of  Record. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
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of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  the  foregoing  seventy- 
two  (72)  pages,  numbered  from  1  to  72,  inclusive, 
to  be  full,  true  and  correct  copies  of  the  record  and 
proceedings  as  enumerated  in  the  praecipe  for  rec- 
ord on  writ  of  error,  as  the  same  remain  on  file  and 
of  record  in  the  above-entitled  cause,  in  the  office  of 
the  clerk  of  said  Court,  and  that  the  same  consti- 
tute the  return  to  the  annexed  writ  of  error. 

I  further  certify  that  the  cost  of  the  foregoing 
return  to  writ  of  error  is  $27.70;  that  said  amount 
w^as  paid  William  H.  Bryan,  attorney  for  plaintiff, 
and  that  the  original  writ  of  error  and  citation 
issued  in  said  cause  are  hereto  annexed. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  6th  day  of  October,  A.  D.  1920. 

[Seal]  WALTER  B.  MALINO, 

Clerk  United  States  District  Court,  for  the  North- 
ern District  of  California.     [73] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  16,147. 

JOHN  C.  DAVIS,  Trustee,  etc., 


vs. 
E.  T.  WILLEY, 


Plaintiff, 


Defendant. 
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Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  to  the  Hon- 
orable the  Judges  of  the  District  Court  of  the 
United  States,  Northern  District  of  Cahfornia, 
GREETING: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court  before  you,  or  some  of  you, 
between  John  C.  Davis,  Trustee,  of  the  estate  of 
Charles    P.    Willey,    in   bankruptcy,    plaintiff    and 
plaintiff  in  error,  and  E.  T.  Willey,  defendant  and 
defendant  in  error,  a  manifest  error  hath  happened 
to  the  great  damage  of  the  said  John  C.  Davis,  trus- 
tee aforesaid,  plaintiff  in  error,   as  by  said   com- 
plaint appears;  and  we  being  willing  that  error,  if 
any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  said  parties  afore- 
said in  this  behalf,  do  command  you,  if  judgment 
be  therein  given,  that  then  under  your  seal,   dis- 
tinctly and  openly,  you  send  the  record  and  pro- 
ceedings, with  all  things  concerning  the  same,  to  the 
United   States   Circuit   Court   of   Appeals   for   the 
Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  City  and  County  of  San  Fran- 
cisco, in  the  State  of  California,  on  the  19th  day  of 
September,  1920,  in  the  Circuit  Court  of  Appeals, 
to  be  then  and  there  held,  that     [74]     the  record 
and  proceedings  aforesaid  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right. 
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and  according  to  the  laws  and  customs  of  the 
United  States  should  be  done. 

WITNESS,  the  Honorable ,  United  States 

District  Judge  for  the  Northern  District  of  Califor- 
nia, the  20th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty. 

[Seal]  WALTER  B.  MALING, 

Clerk  of  the  United  States  District  Court,  North- 
ern District  of  California. 

By  J.  A.  Schaertzer, 
Deputy  Clerk. 
Allowed . 

WM.  C.  VAN  FLEET, 
Judge.     [75] 

[Endorsed] :  No.  16,147.  Southern  Division  of 
the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  Second  Division. 
John  C.  Davis,  Trustee,  etc..  Plaintiff,  vs.  E.  T. 
Willey,  Defendant,  Writ  of  Error.  Piled  Aug. 
21,  1920.  W.  B.  Maling,  Clerk.  By  J.  A.  Schaert- 
zer, Deputy  Clerk. 


( Return  to  Writ  of  Error. ) 

The  answer  of  the  Judge  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

The  record  and  all  proceedings  of  the  plaint 
whereof  mention  is  within  made,  with  all  things 
touching  the  same,  we  certify  under  the  seal  of  our 
said  Court  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  within  mentioned,  at 
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the  day  and  place  within  contained,  in  a  certain 
schedule  to  this  writ  annexed  as  within  we  are  com- 
manded. 

[Seal]  WALTER  B.  MALING, 

Clerk  United  States  District  Court  Northern  Dis- 
trict of  California.     [76] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 


No.  16,147. 
JOHN  C.  DAVIS,  Trustee,  etc.. 


Plaintiff, 


vs. 
E.  T.  WILLEY, 

Defendant. 

Citation  on  Writ  of  Error. 

The  President  of  the  United  States  of  America,  to 
E,  T.  Willey,  and  to  William  E.  Billings,  His 
Attorney,  GREETING: 
You  and  each  of  you  are  hereby  cited  and  admon- 
ished to  be  and  appear  in  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  City  and  County 
of  San  Francisco,  State  of  California,  within  thirty 
days  from  and  after  the  date  this  citation  bears, 
pursuant  to  a  writ  of  error  filed  in  the  office  of  the 
clerk  of  the  United  States  District  Court  for  the 
Northern  District  of  California,   Second  Division, 
in  the  above-entitled  cause,  wherein  John  C.  Davis, 
trustee  of  the  estate  of  Charles  F.  Willey,  in  bank- 
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ruptcy,  is  plaintiff,  and  E.  F.  Willey  is  defendant, 
to  show  cause,  if  any  there  be,  why  the  judgment 
made  and  rendered  in  the  above-entitled  cause  on 
the  20th  day  of  February,  1920,  against  said  John 
C.  Davis,  as  such  trustee,  as  plaintiff  in  said  writ  of 
error  mentioned,  should  not  be  corrected  and  re- 
versed, and  why  said  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WILLIAM  C  .VAN 
FLEET,  United  States  District  Judge  for  the  North- 
ern District  of  California,  this  20th  day  of  August, 
1920. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California.     [77] 

[Endorsed] :  No.  16,147.  Southern  Division  of 
the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  Second  Division. 
John  C.  Davis,  Trustee,  etc..  Plaintiff,  vs.  E.  T. 
Willey,  Defendant.  Citation  on  Writ  of  Error. 
Filed  Aug.  21,  1920.  W.  B.  Maling,  Clerk.  By  J. 
A.  Schaertzer,  Deputy  Clerk. 


[Endorsed] :  No.  3584.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  John  C. 
Davis,  as  Trustee  of  the  Estate  of  Charles  F.  Wil- 
ley, in  Bankruptcy,  Plaintiff  in  Error,  vs.  E.  T. 
Willey,  Defendant  in  Error.  Transcript  of  Record. 
Upon  Writ  of  Error  to  the  Southern  Division  of 
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the  United  States  District  Court  of  the  Northern 
District  of  California,  Second  Division. 
Filed  October  6,  1920. 

F.  D.  MONCKTON, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


United  States   Circuit   Court   of  Appeals   for   the 

Ninth  Circuit. 

JOHN  C.  DAVIS,  Tr.,  etc.. 

Plaintiff  in  Error, 
vs. 

E.  T.  WILLEY, 

Defendant  in  Error. 

Order  Extending  Time  to  and  Including  October  18, 
1920,  to  File  Record  and  Docket  Cause. 
Good  cause  being  shown,  it  is  hereby  ordered  that 
the  plaintiff  in  error  may  have  to   and  including 
October  18,  1920,  within  which  to  file  the  record  on 
writ  of  error  and  docket  the  cause  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 
Dated  September  18,  1920. 

WM.  W.  MORROW, 
U.  S.  Circuit  Judge. 
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[Endorsed] :  No.  3584.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Subdivision  1  of,  Rule  10  Enlarging  Time  to 
and  Including  Oct  18,  1920,  to  Eile  Record  and 
Docket  Cause.  Filed  Sep.  18,  1920'.  F.  D.  Monck- 
ton,  Clerk.  Refiled  Oct.  6,  1920.  F.  D.  Monckton, 
Clerk. 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  Second  Division. 

No.  16,147. 

JOHN    C.    DAVIS,    Trustee    of    the    Estate    of 
CHARLES  F.  WILLEY,  in  Bankruptcy, 

Plaintiff, 
vs. 
E.  T.  WILLEY, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  Re  Date  of 
Filing  of  Complaint  and  Issuance  of  Summons. 

United  States  of  America, 
Northern  District  of  California, — ss. 

I,  Walter  B.  Maling,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  that  the  complaint  in  the 
above-entitled  action  was  filed  on  the  26th  day  of 
March,  1918,  in  the  above-entitled  court  and  sum- 
mons was  issued  thereon  on  the  same  day. 

IN  WITNESS  WEREOP,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  6th  day  of  January,  A.  D.  1921. 

[Seal]  WALTER  B.  MALING, 

Clerk  United  States  District  Court  for  the  North- 
ern District  of  California. 


^^  John  C,  Davis 

Court  tT'    f".  '''"■     ^""«'    S'*«    Circuit 
Court  rf  Appeals  for  the  Ninth  Circuit.    John  0 

Clerk  US.  District  Court  Ee  Date  of  Filiug  of 

Cty  cL  ""™'  """■  ^''  ^-'  ^-  °™-; 


No.  3584 


IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


John  C.  Davis,  as  Trustee  of  the  Estate  of 
Charles  F.  Willey,  in  Bankruptcy, 

Plaintiff  in  Error, 


vs. 


E.  T.  WiLLEY, 


Defendant  in  Error. 


Upon  Writ  of  Error  to  the  Soutliern  Division  of  tlie  United  States 

District  Conrt  of  the  Northern  District  of  California, 

Second  Diyision. 


BRIEF  FOR  PLAINTIFF  IN  ERROR. 


J.  C.  Webster, 

Sonora, 

William  H.  Bryan, 

625  Market  Street,  San  Francisco, 

Attorneys  for  Plaintiff  in  Error, 


No.  3584 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


-\ 


> 


John  C.  Davis,  as  Trustee  of  the  Estate  of 
Charles  F.  Willey,  in  Bankruptcy, 

Plaintiff  in  Error, 
vs. 

E.  T.  WiLLEY, 

Defendant  in  Error, 


Upon  Writ  of  Error  to  the  Southern  Division  of  the  United  States 

District  Court  of  the  Northern  District  of  California, 

Second  Division. 


BRIEF  FOR  PLAINTIFF  IN  ERROR. 


Statement  of  Facts. 

In  the  year  of  1911  Edward  McGinn  was  the 
owner  of  a  one-sixth  interest  in  a  gold  mine  in  Mari- 
posa County,  California.  Title  to  the  mine  stood 
in  the  name  of  his  brother-in-law,  Charles  F.  Wil- 
ley.  Charles  F.  Willey  had  given  a  bond  or  option 
on  the  mine  to  a  prospective  purchaser,  who  de- 
veloped it  and  elected  to  purchase  it.    In  that  year 


the  purchaser  paid  to  Charles  F.  Willey  a  part  of 
the  purchase  price.  Edward  McGinn  demanded 
of  said  Willey  that  he  pay  over  McGinn's  one- 
sixth  of  the  moneys  paid,  but  Willey  refused,  and 
denied  McGinn's  right  thereto.  McGinn  then  sued 
Willey  in  the  Superior  Court  of  Mariposa  County, 
California,  to  recover  McGinn's  share  of  the  moneys 
already  paid,  and  to  determine  that  McGinn  was 
the  owner  of  a  one-sixth  interest.  (Tr.  pp.  19,  26, 
27.)  This  action  was  tried  on  February  8,  1912,  and 
submitted  for  decision.  Judgment  therein  was  ren- 
dered and  entered  on  May  3,  1912,  in  favor  of 
McGinn  and  against  Charles  F.  Willey,  for  $104-0 
in  money,  and  decreeing  that  McGinn  was  the 
owner  of  a  one-sixth  interest  in  the  mine.  (Tr. 
pp.  20,  27.)  Between  the  trial  and  entry  of  judg- 
ment further  payments  were  made  by  the  pur- 
chasers to  Charles  F.  Willey,  McGinn's  one-sixth 
thereof  amounting  to  $457.73.     (Tr.  p.  29.) 

Charles  F.  Willey  appealed  from  the  judgment 
to  the  District  Court  of  Appeal  of  California,  Third 
Appellate  District.  The  judgment  was  affirmed  by 
that  court  on  April  8,  1914,  and  a  petition  by  Wil- 
ley to  the  Supreme  Court  of  California  for  a  re- 
hearing was  made,  and  was  denied,  and  remittitur 
to  the  Superior  Court  of  Mariposa  County  was 
made  on  June  8,  1914.  (Tr.  p.  3.)  On  Jime  20, 
1914,  Charles  F.  Willey  filed  his  petition  in  the 
District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  for  voluntary  bankruptcy,  and 
was   adjudicated   a   bankrupt.      The   first   meeting 


of  the  creditors  was  held  on  April  3,  1915,  and 
John  C.  Davis,  plaintiff  herein,  was  appointed  trus- 
tee for  the  creditors.  On  May  20,  1915,  the  bank- 
rupt applied  for  discharge  in  bankruptcy,  and 
upon  objection  being  made  thereto,  said  District 
Court,  on  June  19,  1915,  referred  the  matter  to  the 
Referee  in  Bankruptcy  for  hearing  on  the  objec- 
tions. Said  hearing  took  place  February  2,  1916. 
The  report  of  the  Referee  thereon  was  filed  May 
16,  1917,  and  on  May  22,  1917,  the  petition  of  the 
bankrupt  for  discharge  was  denied.  (Tr.  pp. 
28,  29.) 

On  February  26  or  27,  1912,  after  the  trial  of 
the  action  by  McGinn  against  Charles  F.  Willey, 
and  pending  decision  therein,  said  Willey  withdrew 
from  the  Hibernia  Savings  &  Loan  Society 
$1294.97;  from  the  Stockton  Savings  &  Loan  So- 
ciety, $1252.02,  and  from  a  savings  account  in  a 
Sonora,  California,  bank,  $840.38,  the  same  being 
all  the  moneys  and  property  of  which  he  was  pos- 
sessed, which  were  exempt  from  execution,  and  de- 
posited the  same  in  the  First  National  Bank  of 
Sonora,  California,  said  bank  giving  therefor  a 
certificate  of  deposit  in  the  name  of  C.  A.  Belli, 
cashier.  C.  F.  Willey  then  stated  to  the  assistant 
cashier  of  said  bank  that  he  desired  the  deposit 
to  be  made  so  that  the  money  could  not  be  at- 
tached. This  amount  was  reduced  by  $100  on 
March  13,  1912,  a  new  certificate  in  the  same  form 
and  name  being  issued  for  $3287.37.  On  May  28, 
1912,   Charles  F.   Willey  cashed  the  certificate  of 


deposit,  and  with  the  proceeds  caused  to  be  opened 
two  accounts  in  the  same  bank  in  the  name  of  his 
brother,  E.  T.  Willey,  defendant  herein;  one  a  sav- 
ings account  for  $1500 ;  the  other  a/ 'special  account'' 
for  $1787.37.  E.  T.  Willey  had  another  account  in 
the  bank  at  the  same  time.  (Testimony  of  Burden 
and  Knowles,  Tr.  pp.  29-33.)  This  transfer  was 
made,  as  the  court  finds  in  this  action,  secretly, 
without  consideration,  and  with  the  intent,  and 
for  the  purpose,  of  defrauding  McGinn  out  of 
moneys  owed  him  by  Charles  F.  Willey,  and  to 
prevent  the  enforcement  of  any  judgment  which 
might  be  rendered  in  McGinn's  favor  in  the  pending 
action,  and  with  the  full  knowledge  of  E.  T.  Wil- 
ley of  such  intent  and  purpose  and  consent  thereto. 
(Tr.  p.  19.)  On  October  25,  1913,  the  savings  ac- 
count, then  amounting  to  $1565,  was  withdrawn 
by  E.  T.  Willey.  The  moneys  in  the  other  account 
were  drawn  out  at  various  times  by  E.  T.  Willey. 

In  the  action  by  Edward  McGinn  against  C.  F. 
Willey,  in  the  Superior  Court  at  Mariposa  County, 
an  execution  was  issued  upon  the  judgment  in  fa- 
vor of  McGinn,  and  levied  by  William  Sweeney, 
sheriff  of  Tuolumne  County,  upon  an  automobile 
as  the  property  of  Charles  F.  Willey.  The  automo- 
bile was  sold  under  the  execution  and  the  proceeds 
of  the  sale,  $437.50,  credited  on  the  judgment.  (Tr. 
pp.  27-28-29.)  Thereafter,  E.  T.  Willey  sued  the 
sheriff,  Sweeney,  in  the  Superior  Court  of  Tuo- 
lumne County,  for  conversion  of  the  automobile, 
claiming  that  he  had  paid  for  it,  and  that  it  was 


his  own.  This  suit  against  the  sheriff  was  tried  on 
March  14,  1914,  J.  C.  Webster  being  the  attorney 
for  the  defendant,  Sweeney.  On  the  trial,  E.  T. 
Willey  was  a  witness  and  testified  that  he  had  paid 
for  the  automobile  out  of  moneys  of  his  own,  saved 
up  from  his  labor,  which  he  had  deposited  in  bank 
a  short  time  before  the  machine  was  purchased,  and 
on  which  account  he  had  drawn  a  check  to 
pay  for  it.  (Tr.  pp.  37-39.)  An  officer  of  the  bank 
on  which  the  check  was  drawn  testified  that  the 
deposit  was  created  by  a  transfer  of  funds  from 
an  account  of  Charles  P.  Willey,  in  February, 
1912.  (Tr.  p.  35.)  McGinn  was  present  at  the 
trial.  Verdict  and  judgment  went  for  the  plain- 
tiff, E.  T.  Willey.  At  some  subsequent  time,  a  mo- 
tion for  a  new  trial  was  made  and  granted,  but 
the  action  was  not  further  prosecuted.  (Tr.  pp. 
27,  28.)  At  the  meeting  of  the  bankrupt's  creditors 
on  April  3,  1915,  plaintiff  was  appointed  trustee. 
Upon  examination  of  the  bankrupt  the  facts  rela- 
tive to  the  transfer  of  the  moneys  by  the  bankrupt 
to  E.  T.  Willey,  as  hereinbefore  set  forth,  were 
learned. 

On  March  14,  1917,  plaintiff  herein  commenced 
a  suit  in  equity  against  Mrs.  Charles  F.  Willey  and 
E.  T.  Willey,  being  No.  341  in  Equity,  United  States 
District  Court,  Northern  District  of  California,  al- 
leging that  Charles  F.  Willey  had  transferred 
about  $3300  to  said  defendants  in  fraud  of  his  cred- 
itors, and  praying  a  decree  for  the  payment  of 
such  sum  to  plaintiff  and  for  general  relief.     In 


that  suit  E.  T.  Willey  made  separate  answer,  set- 
ting up  that  the  money  alleged  to  be  transferred  to 
him  was  in  payment  of  a  debt  then  owing  to  him 
from  Charles  F.  Vv^illey,  and  that  the  plaintiff's 
remedy  against  him,  if  any,  was  at  law,  and  not 
in  equity.  (Tr.  Defendant's  Exhibit  B,  pp.  47-52, 
54-57.)  At  the  trial  of  said  suit  in  equity.  No.  341, 
on  January  15,  1918,  it  appeared  from  the  evidence 
that  Mrs.  Charles  P.  Willey  had  received  from  E. 
T.  Willey  the  proceeds  of  the  savings  account, 
$1565.  E.  T.  Willey,  Charles  P.  Willey  and  Mrs. 
Charles  P.  Y/illey  all  testified  that  the  moneys 
paid  to  E.  T.  Willey  were  in  payment  of  moneys 
previously  loaned  by  E.  T.  Willey  to  Charles  P. 
Willey.  The  court  held  that  Mrs.  Charles  P.  Wil- 
ley should  pay  over  to  the  trustee  $1565 ;  that  E.  T. 
Willey 's  plea  that  he  had  a  legal  defense  and  was 
entitled  to  a  jury  trial  was  good,  and  the  suit  as 
against  E.  T.  Willey  was  not  triable  in  equity,  and 
decreed  payment  by  Mrs.  C.  P.  Willey  accordingly, 
and  dismissed  the  suit  as  to  defendant,  E.  T.  Wil- 
ley.  (Tr.  pp.  61-64.) 

The  present  action  at  law  was  commenced  March 
26,  1918,  (Tr.  p.  85)  against  E.  T.  Willey,  to  re- 
cover the  sum  of  $3387,  transferred  to  him  in  1912, 
as  above  set  forth,  by  the  bankrupt,  Charles  P. 
Willey,  in  fraud  of  his  creditors.  A  jury  trial  was 
waived  and  the  cause  heard  by  the  court.  On  the 
day  of  the  trial,  August  28,  1919,  defendant 
amended  his  answer  to  plead  the  judgment  in 
equity  suit  No.  341  as  a  bar  to  this  action.     The 


court  found  that  said  transfer  was  made  to  E.  T. 
Willey  by  the  bankrupt  in  fraud  of  his  creditors, 
but  further  found  that  the  decree  or  order  in 
equity  suit  No.  341,  dismissing  that  suit  as  to  E.  T. 
Willey,  constituted  a  bar  to  this  action  at  law.  (Tr. 
p.  22.)  The  court  further  found  that  the  action 
was  barred  by  subdivision  4  of  Section  338,  Code  of 
Civil  Procedure  of  California,  on  the  ground  that 
Edward  McGinn  and  his  attorney  had  notice  from 
the  testimony  given  on  the  trial  of  the  suit  of  Willey 
V.  Sheriff  Sweeney,  more  than  three  years  before 
this  action  was  commenced,  of  a  transfer  of  moneys 
by  Charles  F.  Willey  to  E.  T.  Willey  on  the  books 
of  the  bank  sufficient  to  put  McGrinn  on  inquiry  as 
to  the  fraud  complained  of  in  this  action.  (Tr.  pp. 
21-22.)  Judgment  for  defendant  was  entered  on 
the  findings,  and  plaintiff  now  prosecutes  these  pro- 
ceedings in  error  to  this  court. 

Plaintiff  relies  upon  the  particular  errors  as- 
signed (Tr.  pp.  69-70)  as  follows: 

1.  The  court  erred  in  making  its  conclusions  of 
law  and  entering  judgment  in  favor  of  defendant, 
and  against  plaintiff,  on  the  facts  as  found  by  the 
court. 

2.  The  decision  was  contrary  to,  and  against, 
law. 

3.  That  the  court  erred  in  making  its  conclu- 
sion of  law  that  the  action  was  barred  by  the  order 
or  decree  dismissing  as  to  defendant,  E.  T.  Willey, 
the  suit  of  John  C.  Davis,  trustee,  etc.,  against  E.  T. 


Willey  and  Mrs.  Charles  F.  Willey,  No.  341  in 
equity,  and  rendering  and  entering  judgment  for 
defendant  thereon. 

4.  The  court  erred  in  finding  that  the  disclosure 
at  the  trial  of  Willey  v.  Sweeney  of  a  transfer  on 
the  bank  records  from  Charles  F.  Willey  to  E.  T. 
Willey  was  such  as  to  put  Edward  McGinn  and  the 
trustee,  John  C.  Davis,  upon  inquiry  as  to  the  fraud 
in  said  transfer,  and  erred  in  making  its  conclu- 
sions of  law  thereon  that  the  action  was  barred  by 
the  provision  of  Subdivision  IV  of  Section  338  of 
the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia, and  in  rendering  and  entering  judgment  for 
defendant  thereon. 

5.  The  court  erred  in  making  its  conclusion  of 
law  that  the  action  was  barred  by  the  provisions  of 
Section  338  of  the  Code  of  Civil  Procedure  of  the 
State  of  California,  and  in  rendering  and  entering 
judgment  for  defendant  thereon  because  this  action 
is  not  governed  as  to  limitations  by  the  statutes  of 
California,  but  only  by  the  provisions  of  the  Bank- 
ruptcy Act. 


Argument. 

The  judgment  to  review  which  this  writ  of  error 
is  prosecuted  was  rendered  in  an  action  brought 
under  the  authority  of  Section  70(e)  of  the  Bank- 
rupty  Act,  which  section  provides,  since  the  amend- 
ment of  1905: 


''The  trustee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided  and  may  re- 
cover the  property  so  transferred  or  its  value, 
from  the  person  to  whom  it  was  transferred, 
unless  he  has  a  bona  fide  holder  for  value  prior 
to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona 
fide  holder  for  value." 

The  trial  court  has  found  on  the  evidence  (Find- 
ing II,  Tr.  p.  19)  that  the  transfer  by  the  bankrupt 
to  the  defendant  was  fraudulently  made  as  against 
creditors. 


THE  ACTION  IS  NOT  BARRED  BY  THE  DECREE  IN  SUIT  No.  841 

IN  EQUITY. 

Considering  first  the  third  error  assigned,  the  ac- 
tion is  not  barred  by  the  decree  or  order  in  equity 
suit  No.  341  in  the  District  Court  dismissing  that 
suit  as  to  defendant,  E.  T.  Willey.  In  suit  No.  341, 
commenced  and  tried  prior  to  the  commencement  of 
this  action,  defendant,  E.  T.  Willey,  answered  sep- 
arately, setting  up  a  legal  defense  as  follows: 

''Defendant  alleges  that  some  time  in  March, 
1912,  the  exact  date  of  which  is  now  unknown 
to  said  answering  defendant,  said  Charles  F. 
Willey  paid  back  certain  moneys  that  he  had 
previously  borrowed  from  answering  defend- 
ant, but  that  none  of  the  moneys  so  paid  by 
said  Charles  F.  Willey  to  said  answering  de- 
fendant were  the  moneys  received  by  said 
Charles  F.  Willey  for  said  one-sixth  interest  in 
said,  or  any,  mining  claim,  and  that  all  of  said 
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moneys  so  paid  by  said  Charles  F.  Willey  to 
said  answering  defendant  were  lawfully  paid  in 
settlement  of  legal  obligations  owing  from  said 
Charles  F.  Willey  to  said  answering  defend- 
ant/' (Tr.  pp.  55-56.) 

^^As  a  further,  separate  and  distinct  defense 
to  said  complaint,  said  answ^ering  defendant 
avers  that  the  said  complaint  does  not  state 
facts  sufficient  to  entitle  the  said  plaintiff  to 
the  equitable  relief  demanded  therein,  but  on 
the  contrary,  it  appears  on  the  face  thereof  that 
said  plaintiff  has  an  adequate,  legal  remedy 
against  said  answerng  defendant,  if  he  has  any 
remedy  at  all.''  (Tr.  p.  56.) 

After  hearing  the  evidence  in  this  equity  suit  No. 
341,  the  court  found  as  to  these  defenses  as  follows : 

^^E.  T.  Willey  received  from  the  funds  of 
Mr.  Willey,  about  eight  months  prior  to  the 
time  of  his  filing  his  petition  in  bankruptcy,  if 
I  remember  right,  $1787.  This  was  received  by 
him  as  testified  to  by  him,  by  Mrs.  Willey,  and 
by  the  bankrupt,  Mr.  Willey,  in  payment  of 
advances  made  by  him  prior  to  that  time  to  the 
bankrupt,  Willey.  So  that  the  payment  of 
this  creditor,  if  he  was  a  creditor,  made  prior 
to  the  four  months'  period  preceding  adjudi- 
cation, would  not  under  the  Bankruptc}^  Act, 
be  a  fraudulent  preference.  It  would  be  a  pay- 
ment which  the  bankrupt  had  a  right  to  make. 
That  indebtedness  is  a  matter  which  could  not 
be  determined  in  the  original  bankruptcy  pro- 
ceedings. It  would  have  to  be  determined  in 
a  plenary  action  where  Willey  would  have  a 
right  to  have  the  issue  passed  upon  by  a  jurv." 
(Tr.  p.  64.) 
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DEFENDANT  HAVING  SUCCESSFULLY  MAINTAINED  IN  THE 
EQUITY  SUIT  THAT  HE  WAS  ENTITLED  TO  A  JURY  TRIAL, 
CANNOT  CHANGE  HIS  POSITION  AND  THEREBY  ESCAPE 
LIABILITY  IN  A  SUIT  AT  LAW. 

Defendant  must  be  subject  to  the  court  either  in 
equity  or  at  law.  He  pleads  and  gives  evidence  in 
the  equity  suit  that  he  has  a  legal  defense  and  the 
right  to  a  jury  trial,  and  the  court  thereon  sustains 
his  objection  to  its  jurisdiction.  Plaintiff  then 
brings  suit  at  law  on  exactly  the  same  cause  of 
action  and  in  the  same  court,  pleading  the  same 
facts  and  no  others.  The  case  comes  before  another 
judge  of  the  court.  Then  on  the  day  of  trial  de- 
fendant amends  his  answer  to  plead  in  bar  the 
very  judgment  that  he  sought — the  judgment  that 
he  could  only  be  sued  at  law  and  dismissal  thereon. 

This  he  is  estopped  to  do.  Having  gained  the 
benefit  of  his  contention  in  the  equity  suit  and  es- 
caped being  pierced  by  that  horn  of  his  dilemma,  he 
cannot  in  the  law  suit  claim  he  gained  that  benefit 
wrongfully,  that  he  should  have  been  impaled,  and 
insist  that  he  shall  so  escape  the  remaining  horn 
of  his  dilemma.  The  law  does  not  permit  such 
shifting  of  position  to  enable  a  party  to  escape  lia- 
bility. 

The  Supreme  Court  has  considered  and  deter- 
mined this  question.  In  Wakelee  v.  Davis,  156  U. 
S.  680,  it  considered  a  case  where  a  bankrupt  had 
in  the  bankruptcy  proceedings  successfully  con- 
tended that  a  certain  claim  and  judgment  was  not 
affected  by  the  bankruptcy,  and  would  not  be  dis- 
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charged  thereby,  and  the  claimant  had  then  with- 
drawn his  claim  in  bankruptcy.  In  a  subsequent 
suit  on  the  judgment  the  bankrupt  sought  to  es- 
tablish that  the  action  was  barred  by  his -discharge 
in  bankruptc}^  In  holding  such  position  unten- 
able, the  court  said  (p.  689)  : 

^^It  may  be  laid  down  as  a  general  proposi- 
tion that,  where  a  party  assumes  a  certain  po- 
sition in  a  legal  proceeding,  and  succeeds  in 
maintaining  that  position,  he  may  not  there- 
after, simply  because  his  interests  have  changed, 
assume  a  contrary  position,  especially  if  it 
be  to  the  prejudice  of  the  party  who  has  ac- 
quiesced in  the  position  formerly  taken  by 
him. ' ' 

And  see  authorities  therein  cited. 


THE  COURT  SHOULD  BE  HELD  BOUND  IN  THE  SUIT  AT  LAW 
BY  THE  RULING  IN  THE  EQUITY  SUIT. 

The  suit  in  equity  and  the  suit  at  law,  being  for 
the  same  purpose  on  the  same  facts,  and  the  one 
immediately  succeeding  the  dismissal  of  the  other, 
are  essentially  one  proceeding.  The  ruling  in  the 
first  suit  that  the  remedy  was  at  law  should  be 
held  binding  on  the  court  throughout  the  proceed- 
ing. The  rule  applied  by  Judge  Field  in  Cole  Sil- 
ver Mining  Co.  v.  Virginia  Water  Co.^  1  Saw.  685; 
Fed.  Cas.  No.  2990,  that  rulings  by  one  judge  of  the 
Circuit  Court  are  not  open  to  review  by  another 
judge  sitting  in  the  same  court  and  case,  should  be 
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applied.    That  case  is  cited,  and  the  rule  applied  in 
the  following  cases: 

Oglesby  v.  Attrill,  14  Fed.  214; 
Preston  v.  Walsh,  10  Fed.  316; 
Giant  Powder  Co.  v.  California  Powder  Co., 
5  Fed.  202. 

And  the  ruling  should  be  applied  in  the  present 
case,  not  merely  for  the  reasons  given  in  those 
cases,  but  for  the  greater  reason  that  to  refuse  to 
apply  it  is  to  deny  plaintiff's  right  altogether. 

In  Reynolds  v.  Mining  Co.,  33  Fed.  354,  it  is  held 
that  a  Circuit  Judge  is  bound  by  the  rulings  of  the 
District  Judge,  though  the  ruling  was  sought  in  an 
independent  application,  the  opinion  commenting 
at  length  upon  the  prejudice  arising  by  opposite 
rulings  of  different  judges  in  the  course  of  con- 
tinuing litigation. 

Taylor  v.  Decatur  Mineral  Co.,  112  Fed.  449, 
and 

Meeker  v.  Lehigh  Valley  R.  R.  Co.,  175  Fed. 
320, 
are  cases  applying  the  rule. 

Defendant  in  error  contended,  in  the  suit  m 
equity,  that  he  had  legal  defenses.  He  now  con- 
tends, in  this  action  at  law  for  the  recovery  of  the 
same  moneys  and  based  on  the  same  facts,  that 
he  has  no  legal  defenses  and  no  right  to  a  jury  trial; 
thus  would  he  escape  both  horns  of  his  dilemma. 
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THE  DECREE,  OR  ORDER  OF  DISMISSAL,  IN  THE  EQUITY  SUIT 
IS  NOT  A  BAR  TO  THE  SUIT  AT  LAW, 

For  further  and  different  reasons  the  decree  in 
equity  suit  No.  341  does  not  bar  this  action. 

The  terms  of  the  decree  merely  adjudge  that 
the  trustee  could  not  proceed  in  equity  over  the  plea 
by  the  defendant  of  a  legal  defense,  and  that  the 
action  should  be  at  law.  The  decree  was  a  denial 
of  the  right  to  take  jurisdiction  in  equity,  and  a 
refusal  to  take  such  jurisdiction  of  the  suit  as 
against  the  defendant,  E.  T.  Willey. 

If,  in  suit  No.  341,  (1)  defendant,  E.  T.  Willey, 
had  the  right  to  have  the  issues  presented  by  his 
answer  tried  by  a  jury,  or  (2)  if  plaintiff  had  a 
plain,  speedy  and  adequate  remedy  at  law,  or  (3) 
if  the  court  had  the  duty  of  discretion  to  leave  the 
plaintiff  to  his  action  at  law,  then  the  present  ac- 
tion at  law  is  properly  brought  and  is  not  barred 
by  the  dismissal  in  equity  of  E.  T.  Willey. 

Section  723  of  the  United  States  Revised  Stat- 
utes, enacted  in  1789,  provides  that  suits  in  equity 
shall  not  be  maintained  in  the  courts  of  the  United 
States  where  there  is  a  plain,  speedy  and  adequate 
remedy  at  law.  This  section  is  merely  declaratory, 
being  intended  to  emphasize  the  settled  rule  and 
impress  it  upon  the  attention  of  courts. 

The  Supreme  Court  of  the  United  States  in 
Btizard  v.  Houston^  119  U.  S.  351,  on  page  352, 
after  referring  to  the  enactment  of  Section  723, 
says : 
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''Five  days  later,  on  September  29,  1789,  tlie 
same  Congress  proposed  to  the  Legislatures  of 
the  several  States  the  article  afterwards  rati- 
fied as  the  Seventh  Amendment  of  the  Consti- 
tution, which  declares  that  'In  suits  at  common 
law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved'.  1  Stat,  at  L.  21,  98.  "^ 

The  effect  of  the  provision  of  the  Judiciary 
Act,  as  often  stated  by  this  court,  is  that 
'Whenever  a  court  of  law  is  competent  to  take 
cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  judgment  which  affords  a  plain,  ade- 
quate and  complete  remedy,  without  the  aid  of 
a  court  of  equity,  the  plaintiff  must  proceed 
at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  jury'  (citing  cases). 
In  a  very  recent  case  the  court  said:  'This 
enactment  certainly  means  something;  and  if 
only  declaratory  of  what  was  always  the  law, 
it  must,  at  least,  have  been  intended  to  empha- 
size the  rule,  and  to  impress  it  upon  the  at- 
tention of  the  courts''  (citing  cases). 

Accordingly,  a  suit  in  equity  to  enforce  a 
legal  right  can  be  brought  only  when  the  court 
can  give  more  complete  and  effectual  relief,  in 
kind  or  in  degree,  on  the  equity  side  than  on 
the  common-law  side;  as,  for  instance,  by  com- 
13elling  a  specific  performance,  or  the  removal  of 
a  cloud  on  the  title  to  real  estate;  or  prevent- 
ing an  injury  for  which  damages  are  not  cover- 
able  at  law,  as  in  Watson  v.  Sutherland,  5  Wall. 
74  (72  U.  S.  bk.  18,  L.  ed.  580) ;  or  where  an 
agreement  procured  by  fraud,  is  of  a  continu- 
ing nature,  and  its  recision  will  prevent  a  mul- 
tiplicity of  suits  (citing  cases). 

In  cases  of  fraud  or  mistake,  as  under  any 
other  head  of  chancery  jurisdiction,  a  court  of 
the  United  States  will  not  sustain  a  bill  in 
equity  to  obtain  only  a  decree  for  the  payment 
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of  money  by  way  of  damages,  when  the  like 
amount  can  be  recovered  at  law  in  an  action 
sounding  in  tort  or  for  money  had  and  re- 
ceived.'^ 

The  same  court,  in  Wehrman  v.  Conklin^  155  U. 
S.  314  (p.  323),  in  referring  to  Section  723  says: 

^^  These  provisions  are  obligatory  at  all  times 
and  under  all  circumstances  and  are  applicable 
to  every  form  of  action.'' 

To  the  same  effect  are: 

Grether  v.  Wright  (C.  C.  A.),  75  Fed.  742, 

749; 
Warmath  v.  O'Daniel  (C.  C.  A.),  159  Fed. 

87,  89. 

The  jurisdiction  of  the  Federal  Courts  as  to  law 
and  equity  is  not  affected  by  State  statutes  or  prac- 
tice. 

^^  Although  the  forms  of  proceedings  and 
practice  in  the  State  courts  have  been  adopted 
by  the  District  Courts  yet  the  adoption  of  the 
state  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity  nor 
as  authorizing  legal  and  equitable  claims  to  be 
blended  together  in  one  suit." 

Bennett  v,  Butterworth,  52  U.  S.  668,  674. 

To  the  same  effect  are: 

Scott  V.  Neely,  140  IT.  S.  106 ; 

Peck  V.  Ayers  (C.  C.  A.),  116  Fed.  273. 
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THE  PLAINTIFF  IN  SUIT  No.  341  HAD  AN  ADEQUATE  REMEDY 

AT    LAW. 

It  is  established  that  a  trustee  in  bankruptcy 
may  proceed  at  law  against  a  fraudulent  transferee 
of  the  bankrupt  to  recover  the  property  trans- 
ferred or  its  value,  that  law  and  equity  courts  have 
concurrent  jurisdiction  in  fraudulent  transfers, 
and  that  where  there  is  an  adequate  remedy  at  law 
equity  will  not  assume  jurisdiction,  but  will  do  so 
only  where  the  law  will  not  afford  adequate  relief. 

In  Warmath  v.  0' Daniel  (C.  C.  A.),  159  Fed.  87, 
an  action  by  a  trustee  to  recover  the  value  of  an 
alleged  preferential  transfer  of  property  to  a  cred- 
itor, the  defendant  objected  to  the  jurisdiction  of 
equity.  On  appeal  the  decree  for  plaintiff  was  set 
aside  on  the  ground  that  the  action  was  at  law  and 
the  defendant  was  entitled  to  a  jury  trial.  We 
quote  from  the  opinion,  page  88: 

^^The  evidence  produced  would  be,  and  was 
in  this  case,  as  completely  available  in  an  ac- 
tion at  law  as  in  a  court  of  equity.  No  injunc- 
tion was  sought  or  required.  The  issue  was 
one  which  a  jury  could  readily  understand  and 
decide  under  proper  instructions  from  the  court 
in  respect  to  the  law.  It  is  suggested  that  the 
court  must  first  set  aside  the  transfer  before  it 
could  proceed  to  judgment,  and  that  it  is  the 
peculiar  province  of  a  court  of  equity  to  set 
aside  unlawful  transfers.  This  is  an  ingenious, 
but  unsubstantial  figment.  No  distinct  or 
formal  preliminary  action  was  required  or 
contemplated  by  the  statute.  If  the  defendant 
had  obtained  part  of  the  estate  which  should 
have  come  to  all  the  creditors,  proof  of  that 
fact  would   entitle  the  trustees  to  recover  it. 
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Perhaps  there  may  be  cases  where  a  declara- 
tion of  the  court  may  be  necessary  to  com- 
pletely fulfill  all  requirements,  as  where  the 
transfer  has  been  accomplished  by  a  deed  or 
other  solemn  instrument  which  may  be  made 
matter  of  record,  or  is  a  muniment  of  title,  the 
existence  of  which  would  indicate  ownership 
and  the  right  to  sell  and  convey  or  mortgage, 
or  do  such  other  things  with  it  as  belong  to 
ownership.  But  in  the  present  case  nothing  is 
stated  in  the  bill  which  makes  such  a  proceed- 
ing necessary,  nor  indeed  is  anything  more  re- 
quired than  in  any  ordinary  action  at  law 
w^here  the  plaintiff  is  always  bound  to  estab- 
lish the  facts  which  create  the  liability,  where- 
upon, and  without  more,  the  court  gives  judg- 
ment for  the  sum  he  is  entitled  to  recover.  And 
that  was  what  occurred  in  the  present  instance. 
There  was  no  preliminary  declaration  that  this 
transfer  be  set  aside.  The  suggestion  made 
would  be  the  adoption  of  a  devise  for  evading 
the  statute  forbidding  a  resort  to  a  court  of 
equity. 

The  right  of  a  defendant  to  have  his  liability 
determined  in  an  action  at  law  is  a  substantial 
one,  the  value  of  which  is  recognized  and  pro- 
tected by  the  statute  (section  723,  Rev.  St.  U. 
S.  Comp.  St.  1901,  p.  583),  which  declares  that 
'suits  in  equity  shall  not  be  sustained  in  either 
of  the  courts  of  the  United  States  in  any  case 
where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law'.  The  defendant  is  thereby 
given  an  opportunity  to  have  his  controversy 
tried  by  a  jury,  a  privilege  of  sufficient  impor- 
tance to  be  secured  by  the  Constitution  and 
guarded  by  this  positive  statute. 
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The  opinion  then  comments  further  upon  the  im- 
portance and  effect  of  this  statutory  injunction 
to  the  Federal  courts  to  observe  the  rule  and  re- 
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viewing  ililler  v,  Steele  (C.  C.  A.),  153  Fed.  714, 
which  involved  a  trust  relation,  saying: 

''But  it  was  held  that  such  a  circumstance  as 
the  existence  of  a  trust  was  not  controlling; 
that  the  leading  and  dominant  proposition  is 
that  when  the  capacity  of  a  court  of  law  is 
sufficient  to  give  a  suitable  remedy,  that  is  the 
proper  forum  in  which  to  try  the  cause  and  ob- 
tain the  proper  relief,  and  said:  'The  remedy 
may  be  inadequate  because  the  procedure  at 
law  is  too  inflexible  to  suit  the  exigencies  of  the 
case,  or  because  the  relief  which  a  common-law 
judgment  can  afford  is  not  adaptable  to  the 
particular  facts.  When  neither  of  these  diffi- 
culties are  in  the  way,  there  can  be  no  reason 
for  resorting  to  a  court  of  equity'. 
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To  the  same  effect  are  the  following : 
20  Cyc,  94; 
16  Cyc,  81; 

PMpps  V.  Sedtvick,  95  U.  S.  99; 
Oelriohs  v.  Spain,  15  Wall.  211 ; 
Wetstein  v,  Franciscus  (C.  C.  A.),  133  Fed. 

900 ; 
Sessler  v.  Nemcoff,  183  Fed.  656; 
Stern  v.  Mayer,  91  N.  Y.  Supp.  292 ; 
Merritt  v.  Holliday,  95  N.  Y.  Supp.  331 ; 
Cohen  v.  Small,  120  App.  Div.  211  (affirmed 

190  N.  Y.  568) ; 
Allen  V,  Gray,  201  N.  Y.  504; 
Spores  V.  Maude,  81  Ore.  11 ; 
Boonville  Natl  Bank  v,  Blakey,  166  Indiana 

427 ;  76  N.  E.  529. 
The  judgment  roll  in  suit  No.  341  shows  a  minute 
order  dismissing  the  suit  as  to  defendant,   E.   T. 


20 


Willey.  (Tr.  p.  61.)  It  is  not  an  adjudication  upon 
the  merits.  The  order  is  one  of  dismissal  or  non- 
suit only.  That  it  was  so  intended  appears  from 
the  language  of  the  decree.  (Tr.  p.  64.)  Such  a  dis- 
missal is  not,  and  does  not  purport  to  be,  a  deter- 
mination on  the  merits.  It  is  not  a  determination 
that  plaintiff  had  no  right  to  recover  in  any  event 
against  E.  T.  Willey,  but  that  E.  T.  Willey  had  a 
legal  defense,  and  plaintiff  could  not  proceed  in 
equity  as  against  it.  Such  dismissal  does  not  bar 
an  action  at  law  upon  the  same  cause  of  action. 

18  Corpus  Jtiris,  1180; 

18  Corpus  Juris,  1201,  1207,  1208 ; 

6  Enc,  Pleading  and  Practice,  p.  895; 

6  Enc,  Pleading  and  Practice,  p.  986-988 ; 

St,  Romes  v.  Levee,  etc.,  Co.,  127  U.  S.  614. 

Harrison  v.  Remington  Co.  (C.  C.  A.),  140 
Fed.  385; 

Cramer  v.  Moore,  36  Ohio  State,  347,  350; 

Butchers'  Assn,  v.  City  of  Boston,  137  Mass. 
186 ; 

Spores  V.  Maude,  81  Oregon  11. 

In  Harrison  v.  Remington  Co.,  supra,  the  rule  is 

stated : 

^^  Rulings  and  decisions  in  the  course  of  an 
action  which  is  finally  dismissed  without  preju- 
dice adjudge  nothing,  because  the  final  judg- 
ment by  its  terms  is  that  nothing  has  been 
adjudicated,  and  this  fact  is  the  only  res  adjudi- 
cata.  Such  a  judgment  determines  that  the 
parties  are  left  as  free  to  litigate  every  issue  in 
the  action  dismissed  as  they  would  have  been 
if  it  had  never  been  commenced.'' 
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THE  ACTION  IS  NOT  BARKED  BY  ANY  STATUTE  OF 

LIMITATIONS. 

Considering  the  fifth  error  assigned — The  action 
was  not  barred  by  the  provisions  of  the  Code  of 
Civil  Procedure  of  California  (Subd.  4,  Sec.  338). 
The  action  is  not  governed  by  the  California  statute 
of  limitations,  but  only  by  the  statute  of  limitations 
provided  by  the  Bankruptcy  Act.  The  action  is 
brought  by  the  trustee  under  authority  of  Section  70, 
subdivisions  (a)  and  (e)  of  the  Bankruptcy  Act. 
These  provisions  give  the  trustee  the  title  to  the 
money  fraudulently  transferred,  and  the  right  to 
recover  it,  and  also  the  District  Court  ar^  a  court  of 
bankruptcy  as  a  forum  having  original  jurisdiction 
of  his  action.  His  action  is  under  the  Bankruptcy 
Act,  and  is  governed  by  the  statute  which  gives  it 
to  him.  It  is  governed  as  to  the  period  of  limitation 
by  the  provisions  of  that  Act,  and  the  trustee  can 
proceed  at  any  time  provided  by  that  Act. 

Section  11   (d)   of  the  Bankruptcy  Act  of  1898 

provides : 

'^  Suits  shall  not  be  brought  by  or  against  a 
trustee  of  a  bankrupt  estate  subsequent  to  two 
years  after  the  estate  has  been  closed. 

This  section  constitutes  a  new  statute  of  limita- 
tions superseding  all  State  and  Federal  statutes 
as  to  the  suits  to  which  it  applies,  and  unless  a  suit 
was  barred  when  the  adjudication  in  bankruptcy 
was  made,  it  is  not  barred  until  two  years  after  the 
estate  is  closed. 

The  Bankruptcy  Act  of  1867  (R.  S.,  Sec.  5057) 
provided : 
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^^No  suit,  either  at  law  or  in  equity,  shall  be 
maintainable  in  any  court  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of 
property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for 
or  against  such  assignee.  And  this  provision 
shall  not  in  any  case  revive  a  right  of  action 
barred  at  the  time  when  an  assignee  is  ap- 
pointed. 


n 


This  provision  is  construed  and  applied  in  Bailey 
V,  Glover,  88  XJ.  S.  342,  in  an  action  by  an  assignee 
to  set  aside  fraudulent  conveyance  of  the  bankrupt. 
The  court  says   (page  346)  : 

^^This  is  a  statute  of  limitation.  It  is  pre- 
cisely like  other  statutes  of  limitation,  and  ap- 
plies to  all  judicial  contentions  between  the 
assignee  and  other  persons  touching  the  prop- 
erty of  the  bankrupt  transferred  to  or  vested  in 
the  assignee." 

This  decision  treats  this  provision  as  a  Federal 
statute  of  limitation  in  bankruptcy  matters,  inde- 
pendent of  State  statutes.  This  provision  of  the  Act 
of  1867  is  also  treated  as  a  statute  of  limitation  in 
suits  by  the  trustee  in  the  following  cases: 

Avery  v.  Cleary,  132  U.  S.  604; 

Jenkins  v.  International  Bank,  106  U.  S.  571 ; 

Traer  v.  Clews,  115  U.  S.  528 ; 

Freelander  v.  HoUoman,  9  N.  B.  R.  331 ;  Fed. 
Cas.  No.  5081. 

In  Rock  V.  Dennett,  155  Mass.  500,  30  N.  E.  171, 
the  Supreme  Court  of  Massachusetts  held  that  this 
provision  controlled  the  State  statute  in  an  action 
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by  the  grantee  of  the  assignee  in  bankruptcy  against 
a  transferee  of  the  bankrupt's  property. 

Section  11  (d)  of  the  Bankruptcy  Act  of  1898 
corresponds  to  the  provisions  of  Section  2  of  the 
Act  of  1867  in  providing  for  limitations  in  suits  by 
or  against  the  trustee.  Section  11  (d)  extends  the 
time  until  two  years  after  the  estate  is  closed.  That 
the  effect  of  Section  11  (d)  is  to  exclusively  govern 
actions  by  the  trustee  is  established  by  the  follow- 
ing authorities: 

^^  Suits  may  be  commenced  by  the  trustee  upon 
any  action  that  was  not  barred  by  limitation  at 
the  beginning  of  the  bankruptcy,  and  may 
be  so  commenced  at  any  time  within  two  years 
after  the  closing  of  the  estate,  notwithstanding 
the  State  statute  may  bar  the  action  before  the 
two^  years  have  expired.  In  short,  the  Act 
creates  a  new  statute  of  limitations,  except  as 
to  actions  already  barred  when  the  bankruptcy 
proceedings  were  instituted.'' 

Remington  on  Bankruptcy^  Sec.  1791. 

^^This  sub-section  has  reference  to  suits  by 
the  trustee,  rather  than  those  pending  at  the 
time  of  the  bankruptcy.  It  is  similar  to  the 
corresponding  clause  under  the  Act  of  1867  in 
the  period  only,  two  years.  The  time  under  the 
statute  began  to  run  when  the  cause  of  action 
'  accrued  in  or  against  the  assignee.  The  time 
does  not  now  begin  to  run  until  'the  estate  has 
been  closed'.  This  sub-section  constitutes  an 
arbitrary  limitation  on  suits,  as  to  computation 
of  time  at  least  superseding  all  statutes,  whether 
state  or  federal,  provided  the  action  is  not 
barred  at  the  time  the  petition  in  bankruptcy 
was  filed.  It  seems  also  that  the  character  of 
the  suit  is  immaterial,  -provided  it  amounts  to 
the   prosecution   of   a    demand   in   a   court   of 
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justice,  in  respect  to  the  property  or  rights  of 
property  of  the  bankrupt. ' ' 

Collier  on  Bankruptcy,  (11th  Ed.)  p.  307. 

The  Supreme  Court  of  Georgia,  in  Arnold  Grocery 
Co.  V,  Shackleford,  3  A.  B.  R.  119,  140  Ga.  585,  in 
an  action  brought  under  Section  60  (b)  by  the 
trustee  in  bankruptcy,  after  the  bar  of  the  State 
statute  was  complete,  held,  after  reviewing  the 
Federal  cases  construing  the  provisions  of  Section  2 
of  the  Act  of  1867,  that  the  Federal  statute  con- 
trolled and  the  action  was  not  barred,  the  court 
saying : 

'^Section  11  (d)  was  manifestly  intended  to 
apply,  among  others,  to  cases  falling  under 
section  60  (b)  of  the  Act,  to  the  exclusion  of 
any  other  statute  of  limitations. 


?? 


The  Supreme  Court  of  Nebraska,  in  Sheldon  v, 
Parker,  66  Neb.  610,  92  N.  W.  923,  11  A.  B.  R.  152, 
in  an  action  under  Section  70  (e)  to  recover  prop- 
erty fraudulently  transferred,  where  the  State  stat- 
ute was  pleaded  as  a  defense,  held  that  the  State 
statute  did  not  apply,  but  that  Section  11  (d)  gov- 
erned the  action. 

The  court  says: 

^^The  filing  of  the  petition  in  bankruptcy  by 
Lewis  C.  Parker  vested  in  the  federal  court 
complete  jurisdiction  over  his  estate.  After 
that  date  no  creditor  could  bring  an  action 
either  to  recover  his  debt  or  to  subject  property 
fraudulently  conveyed  to  its  payment.  Such 
actions  by  operation  of  the  bankruptcy  law, 
are  vested  in  the  trustee  of  the  bankrupt  estate. 
As  we  have  seen,  by  the  provision  of  section 
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11  (d)  of  the  Bankruptcy  Act,  the  trustee  has 
two  years  from  the  closing  of  the  estate  to  bring 
an  action.  In  Freelander  v,  Holloman,  Fed. 
Cas.  No.  5081,  also  reported  in  9  N.  B.  R.  331, 
the  question  of  the  application  of  the  statute 
of  limitation  was  considered  by  the  court.  It 
is  there  said:  ^The  construction  of  the  United 
States  conferred  upon  Congress  the  power  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States;  and  when  Con- 
gress in  pursuance  of  this  power,  passed  the 
Bankruptcy  Act,  it  at  once  superseded  all  laws 
in  conflict  with  it.  The  bankrupt's  estate  and 
right  and  e^^erything  connected  with  it,  upon 
the  bankruptcy,  at  once  passed  under  the  con- 
trol and  operation  of  the  bankrupt  law.  After 
that  the  rights  of  those  in  interest  may  be  con- 
tracted or  enlarged,  as  Congress  in  its  wisdom 
may  provide.  This  provision  in  the  second  sec- 
tion, provides  that  all  rights  of  action  barred 
upon  the  appointment  of  the  assignee  shall 
remain  barred,  whether  in  favor  or  against  the 
assignee,  and  give  both  to  the  assignees  and 
those  claiming  an  adverse  interest  to  any  prop- 
erty claimed  by  the  assignee  in  adverse  posses- 
sion of  others  or  claimed  by  others,  to  property 
in  the  hands  or  under  the  control  of  the  assignee, 
two  years  in  which  to  commence  proceedings  in 
equity  or  at  law  for  its  recovery.  This  is  a 
separate  and  independent  provision,  and  has 
no  connection  with  any  State  Statute  on  the 
subject.  It  may  extend  or  may  contract  the 
time  provided  in  the  statute  of  limitations. 
Thus  if  at  the  time  of  the  appointment  of  the 
assignee  but  a  few  days  remained  of  the  time 
necessary  to  complete  the  bar,  the  time  would 
be  extended:  or,  if  the  statute  has  just  com- 
menced running,  and  under  the  State  Law  would 
have  ten  years  to  run,  as  in  cases  of  actions 
of  ejectment  to  recover  real  estate,  it  would  be 
complete  within  two  years." 
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The  defendant's  theory  that  the  action  is  barred 
by  the  State  statute  assumes  that  a  trustee  on 
acquiring  the  right  to  sue  under  Section  70  (e) 
acquires  with  it  a  creditor's  notice  of  the  fraud  and 
is  bound  by  such  notice  and  limited  to  the  same  time 
for  suit  which  the  creditor  would  have  if  he  sued 
independently  of  bankruptcy  under  State  statutes 
to  avoid  a  fraudulent  transfer. 

Now  can  it  reasonably  be  the  law  that  the  trustee 
is  deemed  to  have  acquired  the  knowledge  of  any 
creditor  or  be  bound  thereby  ?  The  Bankruptcy  Act 
gives  the  trustee  the  title  to  the  property  fraudu- 
lently transferred.  When  he  sues  to  recover  it  he 
sues  as  the  representative  of  all  creditors.  It  may 
be  that  one  creditor  has  knowledge  of  a  fraudulent 
transfer.  Should  the  knowledge  of  this  one  creditor 
bar  the  trustee  from  maintaining  a  suit  for  all 
creditors  to  recover  the  property,  even  though  it  be 
greatly  in  excess  of  this  creditor's  debt?  Or,  if  the 
transfer  was  made  in  fraud  of  all  creditors,  should 
those  of  the  creditors  who  had  knowledge  of  the 
fraud  be  deprived  of  their  share  of  money  recovered 
in  an  action  by  the  trustee,  if  the  trustee  base  his 
freedom  from  the  bar  of  limitation  upon  the  want 
of  notice  to  other  creditors  ?  Or,  should  the  trustee 
in  such  suit  be  entitled  to  recover  only  such  propor- 
tionate share  of  the  property  transferred  as  the 
debts  due  the  creditors,  who  were  without  notice  of 
fraud,  bear  to  the  whole  of  the  bankrupt's  debts,— 
a  ratio  plainly  impossible  to  determine  until  all 
debts  have  been  proved  and  adjudicated,  at  which 
time  the  action  might  be  barred? 
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To  answer  any  of  these  questions  in  the  affirmative 
is  absurd.  Is  it  not  clearly  the  intention  of  the 
Bankruptcy  Act  to  put  an  end  to  all  such  difficul- 
ties by  creating  a  new  and  independent  statute  of 
limitations  exclusively  governing  all  actions  by  or 
against  a  trustee '?  It  is  submitted  that  the  authori- 
ties above  cited  under  this  head  correctly  inter- 
pret and  apply  the  provisions  of  Section  11  (d)  of 
that  Act,  and  that  under  that  section  the  present 
action  cannot  be  barred  by  the  State  statute  of  limi- 
tations. 


THE   TRUSTEE   AND   THE   CREDITOR,  McGINN,  DID   NOT   HATE 
NOTICE  OF  THE  FRAUDULENT  TRANSFER. 

Considering  the  fourth  assignment  of  error — 
Assuming  for  argument 's  sake  that  the  State  statute 
of  limitations  controls  this  action,  the  notice  to  the 
plaintiff  and  the  creditor,  McGinn,  was  not  suf- 
ficient to  set  the  State  statute  in  motion. 

The  notice  claimed  to  put  Edward  McGinn  upon 
inquiry  as  to  the  fraudulent  nature  of  the  transfer 
was  acquired  at  the  trial  of  an  action  by  E.  T.  Wil- 
ley  V.  Sheriff  Siveeney  to  replevin  or  recover  the 
value  of  an  automobile  sold  by  the  sheriff  on  execu- 
tion against  C.  F.  Willey  in  the  McGinn  suit  against 
him.  The  automobile  had  been  levied  upon  when 
in  the  possession  of  Charles  F.  Willey.  E.  T.  Willey 
testified  that  the  machine  was  paid  for  by  him  by  a 
check  upon  his  own  bank  account,  that  the  moneys  in 
that  account  had  been  earned  by  him  and  deposited 
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by  him  at  various  times  and  that  he  bought  the  ma- 
chine as  his  own  and  it  remained  his  property.  (Tr. 
pp.  37-39.)  There  is  nothing  in  the  recoi'd  to  contra- 
dict this  testimony.  The  jury  accepted  it  as  true  and 
gave  their  verdict  for  E.  T.  Willey.  The  only  evi- 
dence presented  in  that  case,  upon  which  defendant 
now  relies  as  giving  notice  of  a  fraudulent  transfer, 
consisted  in  the  statement  (Tr.  pp.  34,  35),  where 
Mr.  Burden  testified  that  the  account  on  which  the 
check  was  drawn,  which  paid  for  the  machine,  was 
at  one  time  transferred  from  an  account  of  C.  F. 
Willey.  In  levying  on  the  machine  the  sheriff  was 
seizing  the  apparent  and  presumed  property  of 
Charles  F.  Willey.  There  is  nothing  to  suggest  that 
at  the  time  of  levy  Edward  McGinn  had  suspected 
a  fraudulent  transfer,  or  had  caused  the  levy  to 
be  made  for  such  reason.  No  fraudulent  transfer 
was  involved  in  that  suit,  the  only  scrap  of  evidence 
relating  to  the  subject  of  transfer  merely  indicated 
a  transfer,  with  nothing  to  suggest  fraud  in  con- 
nection with  it. 

Again,  the  trial  of  Willey  v.  Sheriff  Sweeney  took 
place  in  March,  1914.  It  appears  that  a  new  trial 
was  granted,  but  it  does  not  appear  when  the 
motion  therefor  was  made  or  granted.  It  may  well 
be  that  affidavits  offered  on  the  motion  for  new 
trial  (their  makers  and  their  character  do  not 
appear)  were  not  made  until  after  the  filing  of  the 
petition  and  the  adjudication  in  bankruptcy,  at 
which  time  all  rights  of  Edward  McGinn  had  termi- 
nated and  those  of  the  trustee  commenced. 
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It  is  submitted  that  even  though  the  trustee  be 
limited  by  the  State  statute,  there  is  no  proof  of 
notice  of  the  fraud  sufficient  to  set  the  statute  in 
motion. 


Plaintiff's  counsel  believe  that  the  first  and  s(^c- 
ond  assignments  of  error  are  for  all  purposes  cov- 
ered by  and  fully  discussed  in  the  discussion  of 
the  third,  fourth  and  fifth  assignments  of  error, 
and  need  not  be  separately  treated. 

It  is  respectfully  submitted: 

1.  That  the  action  is  not  barred  by  the  decree 
or  order  in  suit  No.  341  in  equity; 

2.  That  the  action  is  not  governed  by  the  Cali- 
fornia statute  of  limitations,  but  is  governed  as  to 
limitations  by  Section  11  (d)  of  the  Bankruptcy 
Act,  and  is  therefore  not  barred; 

3.  That  if  governed  by  the  California  statute  of 
limitations,  such  statute  was  not  set  in  motion  by 
notice  to  the  creditor,  McGinn,  or  to  the  trustee  more 
than  three  years  before  the  commencement  of  this 
action ; 

4.  That  the  judgment  must  be  reversed. 

Datedj  San  Francisco, 
February  14,  1921. 

Eespectfully  submitted, 
J.  C.  Webster, 
William  H.  Bryan, 
Attorneys  for  Plaintiff  in  Error. 
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John  C.  Davis^  as  Trustee  of  the  Estate  of 
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BRIEF  FOR  DEFENDANT  IN  ERROR. 


THE  ACTION  IS   BARRED   BY  THE   STATUTE   OF   LIMITATIONS. 

The  only  question  considered  by  the  court  below 
and  which  need  be  considered  on  this  appeal  is 
whether  or  not  the  cause  of  action  alleged  in  the 
complaint  of  plaintiff  in  error  is  barred  by  the 
statute  of  limitations  pleaded  in  the  answer  of 
defendant  in  error  as  a  special  defense.  The  court 
below  held  that  it  was  barred  by  the  said  statute 
and  we  submit  that  said  court  committed  no  error 
in  so  holding. 


As  a  special  defense  to  the  cause  of  action  alleged 

in  the  complaint  the  defendant  in  error  set  up  the 

statute  of  limitations  (Tr.  p.  9).    The  said  statute  is 

subdivision  4  of  section  338  of  the  Code  of  Civil 

Procedure  of  the  State  of  California,  which  reads  as 

follows: 

'^Within  Three  Years.  An  action  for  relief 
on  the  ground  of  fraud  or  mistake.  The  cause 
of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  or 
mistake." 

We  submit  first  that  the  evidence  in  this  case 
conclusively  shows  that  the  creditor,  McGinn,  in 
whose  shoes  the  plaintiff  in  error  stands,  was  in 
possession  of  part  of  the  facts  constituting  the 
alleged  fraud  more  than  four  years  before  com- 
mencing the  action  and  was  thereby  given  a  clew 
that  would  have  warranted  him  as  a  reasonable  man 
in  making  a  further  investigation  which  would  have 
disclosed  all  the  facts. 


THE   FACTS  DISCLOSED. 

In  the  automobile  suit  in  which  McGinn  was  pres- 
ent and  heard  the  testimony  and  in  which  his  attor- 
ney, Webster,  appeared  and  examined  the  witnesses 
in  which  this  particular  evidence  was  disclosed  the 
following  facts  were  brought  out  by  W.  E.  Burden, 
the  assistant  cashier  of  the  bank  (Tr.  pp.  34-35)  : 

^^Q.  Have  you  any  record  of  the  First  Na- 
tional Bank  of  Sonora  of  an  account  which  was 
in  the  First  National  Bank  of  Sonora  in  the 
year  1912? 


A.     Yes  I  have. 

Q.  I  would  like  you,  if  you  would,  refer  to 
your  record  and  testify,  if  you  can,  when  that 
account  was  created,  and  when  and  in  what  man- 
ner it  was  closed  if  at  all. 

A.  The  account  of  E.  T.  Willey,  special,  was 
created  May  28,  1912,  and  closed  by  one  check 
in  June,  1912,  and  another  in  Sept.,  1912. 

Q.  What  was  the  amount  of  the  special  ac- 
count at  the  time  it  was  created? 

A.     1787.37. 

Q.  What  was  the  amount  of  the  check,  June 
12,  1912  ? 

A.     The  check  was  June,  $794.00. 

Q,     Drawn  on  that  special  account  in  June? 

A.    Yes,  sir. 

Q.  Now  have  you  any  record  of  how  that 
special  account  was  created  ? 

A.  Why  by  a  transfer — it  was  created  by  a 
certificate  of  deposit  in  the  name  of  C.  A.  Belli. 

Q.  Have  you  the  record  as  to  what  that  cer- 
tificate of  deposit  was  open  for? 

A.  It  was  a  transfer  of  funds  from  the 
account  of  C.  F.  Willey. 

Q.     When  was  that  transfer  made? 

A.    Why,  in  February,  1912." 

The  above  testimony  was  given  in  March  10,  1914. 
This  action  was  commenced  on  March  26,  1918. 
Consequently  four  years  and  sixteen  days,  to  be 
exact,  before  this  action  was  commenced  the  cred- 
itor, McGinn,  and  his  attorney,  Mr.  Webster,  knew 
all  the  facts  with  reference  to  the  creation  of  the 
special  account  which  is  one  of  the  fraudulent 
transfers  which  is  the  basis  of  this  suit.  They  knew 
that  this  special  account  of  $1787.37  had  been 
created  from  the  funds  of  C.  F.  Willey,  the  bank- 
rupt.    With   reference   to   this   particular   account 


they  knew  as  much  as  they  later  learned  in  the 
bankruptcy  proceedings.  And  they  knew  this  at 
the  very  time  that  they  were  attempting  to  show 
that  the  automobile  was  fraudulently  claimed  by 
E.  T.  Willey  because  it  had  been  purchased  with 
funds  that  belonged  to  C.  F.  Willey.  I  submit, 
therefore,  that  not  only  did  the  creditor,  McGinn, 
have  a  clew  of  the  facts  upon  which  the  fraudulent 
transfer  was  made,  but  that  he  knew  the  facts  them- 
selves so  far  as  to  the  transfer  of  the  $1787.37  was 
concerned  and  that  as  a  reasonable  man  it  was  his 
duty  to  have  then  made  the  investigation  that  would 
also  have  disclosed  the  transfer  of  the  $1500.00  ac- 
count, and  not  having  done  so,  he  is  now  barred  in 
this  action. 


THE    LAW    UPON   THE    SUBJECT. 

The  Supreme  Court  of  the  United  States,  the  Fed- 
eral courts  and  the  Supreme  and  Appellate  courts 
of  this  state  have  repeatedly  held  that  uuder  facts 
similar  to  the  above  the  defendant  is  barred. 

One  of  the  leading  cases  upon  the  subject  is 
that  of 

Wood  V,  Carpenter,  101  U.  S.  135. 

In  this  case  Wood  sued  Carpenter  and  obtained 
a  judgment  against  him  for  some  $8000.00.  After- 
ward' Carpenter  transferred  practically  all  of  his 
real  and  personal  property  of  the  value  of  some 
$500,000.00  to  his  brother.  Then  Wood  had  Car- 
penter arrested  under  a  process  to  satisfy  his  debt 


and  Carpenter  in  that  proceeding  testified  that  he 
was  worth  only  $20.00.  Afterward  Carpenter  had 
his  brother-in-law  go  to  Wood  and  induce  him  to 
sell  him  his  judgment  against  Carpenter  for  50 
cents  on  the  dollar,  which  he  did.  Subsequently  all 
the  property  was  transferred  back  into  Carpenter's 
name.  This  was  an  action  to  set  aside  the  whole 
transaction  as  fraudulent.  Some  six  years  had 
elapsed  since  the  consummation  of  the  fraudulent 
acts  complained  of,  but  the  plaintiff  alleged  in  his 
complaint  that  the  said  fraudulent  acts  were  secret 
and  concealed  and  did  not  come  to  the  knowledge 
of  the  plaintiff  but  shortly  before  the  action  was 
commenced.  The  defendant  set  up  in  a  demurrer 
to  the  complaint  the  statute  of  limitations  in 
Indiana,  which  is  or  was  at  the  time  of  that  action 
practically  the  same  as  the  California  statute  which 
we  are  invoking  here.  For  the  purpose  of  the 
demurrer  all  of  the  facts  as  alleged  above  and 
which  were  set  forth  in  the  complaint  were  taken 
as  true. 

Judge  Sawyer,  in  speaking  for  the  court  in  sus- 
taining the  demurrer,  said  in  part : 

^'Statutes  of  limitations  are  vital  to  the  wel- 
fare of  society  and  are  favored  in  the  law. 
They  are  found  and  approved  in  all  systems  of 
enlightened  jurisprudence.  They  promote  re- 
pose by  giving  security  and  stability  to  human 
affairs.  An  important  public  policy  lies  at  their 
foundation.  They  stimulate  to  activity  and 
punish  negligence.  While  time  is  constantly 
destroving  the  evidence  of  rights,  they  supply 
its  place  by  a  presumption  which  renders  proof 
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unnecessary.  Mere  delay,  extending  to  the  limit 
prescribed,  is  itself  a  conclusive  bar.  The  bane 
and  antidote  go  together. 

The  provisions  in  the  statute  of  which  the 
plaintiff  seeks  to  avail  himself  was  originally 
established  in  equity  and  has  since  been  made 
applicable  in  actions  at  law.  ^  *  ^  Upon 
looking  carefully  into  the  reply,  we  find  that 
it  sets  forth  that  the  concealment  touching  the 
cause  of  action  was  affected  by  the  defendants 
by  means  of  the  several  frauds  and  falsehoods 
averred  more  at  length  in  the  complaint.  The 
former  is  only  a  brief  epitome  of  the  latter. 
There  is  the  same  generality  of  statement  and 
denunciation  and  the  same  absence  of  specific 
detail  in  both.  No  point  in  the  complaint  is 
omitted  in  the  reply  but  no  new  light  is  thrown 
in  which  tends  to  show  the  relation  of  cause 
and  effect,  or  in  other  words  that  the  protracted 
concealment  which  is  admitted  necessarily  fol- 
lowed from  the  facts  and  circumstances  which 
are  said  to  have  produced  it.  It  is  to  be  ob- 
served also  that  there  is  no  averment  that,  dur- 
ing the  long  period  over  which  the  trans- 
actions referred  to  extended,  the  plaintiff  ever 
made  or  caused  to  be  made  the  slightest  inquiry 
in  relation  to  either  of  them.  Proper  dili- 
gence would  not  have  failed  to  point  a  clew 
in  every  case  that  would  have  led  to  evidence 
not  to  be  resisted  with  the  strongest  motive 
to  action.  The  plaintiff  was  supine.  If  imder- 
lying  fraud  existed  he  did  nothing  to  unearth  it. 
Whatever  is  notice  enough  to  excite  attention 
puts  the  party  on  his  guard  and  call  for  inquiry, 
is  notice  to  everything  to  which  said  inquiry 
might  have  led." 

Morris  v.  FTaggin,  28  Fed.  275. 

This  was  an  action  in  equity  for  a  discovery  and 
to  have  set  aside  certain  conveyances  and  judgments 


Tinder  wliieh  defendants  got  control  and  possession 
of  certain  lands  and  property  near  Sacramento, 
California.  The  complaint  alleged  that  defendant 
took  advantage  of  ijlaintiff  while  he  was  in  an 
incompetent  state  and  condition  of  mind  due  to  a 
severe  blow  on  the  head  and  secured  the  convey- 
ances and  judgments  through  fraud  from  plaintiff 
while  he  was  in  such  a  state  and.  that  the  fraud 
was  only  discovered  a  short  while  before  the  com- 
mencement of  the  action.  Defendant  demurred  on 
the  ground  that  the  action  was  barred  by  the  same 
section  of  the  statute  of  limitations  which  is  invoked 
here.  After  discussing  the  proposition  that  courts 
of  equity  are  bound  by  the  same  statute  of  limita- 
tions that  might  be  pleaded  in  legal  actions,  the 
court  goes  on  to  state: 

^'Unless,  therefore,  the  case  can  be  brought 
within  some  exception  of  the  statute,  the  suit  is 
barred.  The  only  exception,  if  any,  that  can 
reach  the  case  or  is  claimed  to  reach  it,  is  found 
in  Section  338,  Code  of  Civil  Procedure,  Sub.  4, 
which  provides  that  the  period  shall  be  three 
years  in  case  of  an  action  for  relief  on  the 
ground  of  fraud  or  mistake ;  the  cause  of  action 
is  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  b.y  the  aggrieved  party  of 
the  facts  constituting  the  fraud.  ""  '"  *  To 
ascertain  of  what  acts  a  discovery  of  the  facts 
constituting  the  fraud  affording  the  ground  of 
relief  consists,  we  must  go  to  the  principles 
etablished  in  equity  law,  whence  the  idea  was 
derived.  The  settled  principles  on  this  point 
are  that  the' party  defrauded  must  be  diligent 
in  making  inquiry;  that  the  means  to  knowledge 
are  equivalent  to  knowledge;  that  a  clew  to  the 
facts,   which,  if  followed  up   diligently  would 
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lead  to  a  discovery  is  in  law  equivalent  to  a 
discovery — equivalent  to  knowledge.  In  stating 
the  policy  of  statutes  of  limitations,  and  in 
illustrating  these  principles  of  construction  ap- 
plicable thereto,  Mr.  Justice  Sawyer,  speaking 
for  the  court  in  Wood  v.  Carpenter,  supra 
(quoting  from  Wood  v.  Carpenter).  He  might 
have  at  least  demanded  possession  and  asked  by 
what  right  he  was  kept  out  of  his  own.  He 
might  have  brought  a  suit  in  ejectment  and 
compelled  defendants  to  show  their  title  and 
how  derived  from  him  if  any  such  title  they 
had  or  he  might  have  filed  his  bill  of  discovery, 
as  he  has  now  done  at  last  in  this  suit,  to  ascer- 
tain by  what  right  the  defendants  claimed  to 
withhold  his  property  from  him.  In  the  lan- 
guage of  Mr.  Justice  Sawyer  in  Wood  v.  Car- 
penter, ^It  does  not  appear  from  the  averments 
of  the  bill  that  complainant  ever  made  or  caused 
to  be  made  the  slightest  inquiry  as  to  how  he 
had  been  divested  or  despoiled  of  his  large 
estate'." 

The  rules  as  above  announced  by  the  Supreme 
and  Federal  Courts  of  the  United  States  are  sup- 
ported by  the  following  cases: 

Archer  v.  Freeman,  124  Cal.  528;  57  Pac.  474; 
Bills  V.  Silver  Mining  Co.  106  Cal.  9;  39  Pac. 

43; 
Lady  Washington  Con.  Co.  v.  Wood  et  aL, 

113  Cal.  482 ;  45  Pac.  809 ; 
Truetf  V.  Onderdonh,  120  Cal.  581 ;  53  Pac.  26 ; 
Marlis  V.  Evans,  (Cal.  1900)  62  Pac.  76; 
Hecth  V.  Slaney,  72  Cal.  363 ;  14  Pac.  88 ; 
Burke  v,  Maguire,  154  Cal.  467;  98  Pac.  21; 
Montgomery  v.  Peterson,  27  Cal.  App.  671; 
i  151  Pac.  23; 


Davis  V.  Hibernia  Sav.  &  Loan  Soc,  21  Cal. 
App.  444;  132  Pac.  462; 

Teall  V.  Slavin^  40  Fed.  774; 
Teall  V,  Schrader,  158  U.  S.  172. 

The  case  of  Archer  v.  Free/tnan  (supra)  well  states 
the  rule  as  it  has  been  applied  by  the  Supreme 
Court  of  this  state.     This  was  an  action  brought  to 
recover  damages  claimed  to  have  been  sustained  by 
plaintiff   through   certain   misrepresentations   with 
respect   to   the   sale  of  land.     The   plaintiff  com- 
menced negotiations  for  the  purchase  of  the  land 
in  question  in  November,  1887,  and  the  transaction 
was  completed  in  January,  1888,  at  which  time  he 
received  the  purchase  money  and  received  the  deed 
for  the  land.     The  action  was  commenced  June  25, 
1894,  which  was  between  Sy^  and  7  years  after  the 
alleged  fraudulent  misrepresentations  and  promises 
which   are  claimed  to  have  been  made  and  given 
at  the  time  of  the  purchase.     Therefore  the  statute 
of  limitations  had  run  more  than  twice  from  the 
times  of  the  alleged  frauds  until  the  filing  of  the 
complaint  unless  under  section  338  of  the  Code  of 
Civil    Procedure    there   was    no   discovery   by   the 
plaintiff  of  the  facts  constituting  the  alleged  frauds 
until  within  three  years  next  preceding  the  com- 
mencement of  the  action.    The  court  then  lays  down 
the  rule  as  follows: 

'^However  it  is  the  clearly  established  law  that 
in  such  a  case  a  partv  must  be  held  to  have  had 
knowledge  of  the  alleged  fraud  whenever  the 
means  of  knowledge  existed  and  the  circum- 
stances were  such  as  to  put  him  on  inquiry. 
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More  V.  Boyd,  74  Cal.  171,  15  Pac.  670,  and 
cases  there  cited;  Lataillade  v.  Orena,  91  Cal. 
578,  27  Pac.  924;  Bills  v.  Mining  Co.,  106  Cal.  9, 
39  Pac.  43.  Therefore,  if  the  plaintiff  had  the 
means  of  knowledge,  and  was  put  upon  inquiry 
as  to  the  alleged  frauds  more  than  three  years 
before  the  commencement  of  the  suit,  the  action 
is  barred." 

In  this  case  the  fraud  relied  on  consisted  of  cer- 
tain alleged  misrepresentations  of  defendants  with 
respect  to  certain  improvements  that  were  going  to 
be  made  and  certain  things  that  were  going  to 
be  done  in  connection  with  the  townsite  in  which 
plaintiff's  property  was  sold  and  w^hich  plaintiff 
claimed  that  he  purchased  on  the  strength  of  these 
representations.  The  court  held  that  if  the  plain- 
tiff had  made  the  proper  inquiries  and  used  the 
proper  diligence  he  would  have  discovered  these 
frauds  within  the  statutory  time. 

The  rule  above  stated  has  been  restated  time  and 
time  again  by  the  Supreme  Court  of  this  state,  as 
indicated  by  the  cases  above  mentioned. 

Trtiett  V.  Onderdonk  (supra), 
in  which  the  court  said,   speaking  through  Judge 
Van  Fleet: 

^ '  This  lack  of  diligence  is  as  fatal  to  the  relief 
here  sought  as  it  would  be  in  a  direct  action 
to  recover  for  the  fraud.  Equity  abhors  a  stale 
claim  and  it  was  incumbent  upon  plaintiff  to 
show  facts  excusing  his  long  delay  in  asserting 
the  fraud.  It  is  not  enough  to  assert  merely 
that  the  discovery  could  not  have  been  made 
sooner.  It  must  appear  that  it  could  not  have 
been  made  bv  the  exercise  of  reasonable  dili- 
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gence.  And  all  that  reasonable  diligence  the 
discovery  by  the  aggrieved  party  of  the  facts 
constituting  fraud  or  mistake.  Under  the  cases 
in  this  state  it  is  not  enough  to  assert  that  the 
discovery  was  not  sooner  made.  It  must  appear 
that  it  could  not  have  been  made  by  the  exer- 
cise of  reasonable  diligence ;  and  all  that  reason- 
able diligence  would  have  disclosed  plaintiff  is 
presumed  to  have  known,  means  of  knowledge 
in  such  a  case  being  the  equivalent  of  the  knowl- 
edge which  it  would  have  produced.  Truett  v. 
Onderdonk,  120  Cal.  581,  588,  53  Pac.  26;  Lady 
Washington  Co.  v.  Wood,  113  Cal.  482,  486, 
45  Pac.  809 ;  Del  Campo  v.  Camarillo,  154  Cal. 
647,  98  Pac.  1049.  See  also  Wood  v.  Carpenter, 
101  U.  S.  135,  140,  25  L.  Ed.  807.'' 


Applying  the  rule  of  law  above  laid  down,  we 
submit  that  this  cause  of  action  against  defendant  in 
error,  AVilley,  is  dearly  barred  by  subdivision  4  of 
section  338  of  the  Code  of  Civil  Procedure.     The 
creditor  McGinn  knew  at  the  time  of  the  automobile 
suit   and  his   attorney  at  that  time  knew  by  the 
unimpeachable  record  of  the  bank  that  the  monies 
constituting    the    special    account    standing    in    the 
name  of  E.  T.  Willey  had  been  transferred  from 
the  monies  of  Chas.   F.  Willey,  his  brother.     He 
knew  at  that  time  more  than  four  years  before  the 
commencement  of  this  suit  that  the  seven  hundred 
dollars  that  was  used  by  E.  T.  Willey  was  drawn 
from  that  special  account.     He  at  that  time  was 
disputing  the  claim  of  E.  T.  Willey,  through   the 
sheriff,  to  the  said  automobile  because  he  believed 
it  belonged  to  Chas.  F.  Willey  and  to  substantiate 
this  belief  this  bank  record  was  produced  at  the  trial. 
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We  submit  that  under  the  disclosures  that  were 
made  at  that  proceeding  that  his  suspicions  should 
have  been  aroused  that  other  monies  of  Chas.  F. 
Willey  had  also  been  transferred  to  E.  T.  Willey 
and  that  he  was  thereupon  put  under  the  obligation 
to  further  investigate  and  that  further  investiga- 
tion diligently  pursued  would  have  disclosed  the  fact 
that  the  $1500.00  account  stood  also  for  a  time  in 
E.  T.  Willey 's  name  and  that  it  also  had  been 
transferred  from  the  funds  of  Chas.  F.  Willey. 

The  plaintiff  in  error  in  his  brief  practically 
admits  that  our  contention  with  reference  to  the 
statute  of  limitations  is  correct  unless  the  action 
is  governed  by  section  lid  of  the  Bankruptcy  Act. 

We  submit  that  this  action  is  not  governed  by 

such  section.     Section  70e  of  the  Bankruptcy  Act 

which  gives  the  trustee  the  right  to  bring  this  action, 

provides  as  follows: 

^^A  trustee  may  void  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  of 
such  bankrupt  might  have  voided,'^ 

Now  obviously  under  the  very  terms  of  the  statute 
by  which  the  trustee  in  this  case  is  given  the  right 
to  sue,  he  is  given  only  the  rights  that  were  possessed 
by  the  creditor.  In  other  words,  he  is  subrogated 
to  the  rights  of  the  creditor,  and  is  governed  and 
bound  by  the  rules  of  law  under  which  the  creditor 
could  act  in  setting  aside  such  conveyance.  In  other 
words,  this  action  is  not  strictly  an  action  under 
the  bankruptcy  act.  The  bankruptcy  act  simply 
permits  the  trustee  to  assert  the  rights  possessed  by 
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the  creditor.  It  does  not  give  him  any  new  rights 
whatsoever,  and  if  the  creditor  represented  by  the 
trustee  in  this  action  was  barred  by  the  statute  of 
limitations  in  the  prosecution  of  this  action,  then  the 
trustee  is  also  barred. 

The  cases  of  In  re  Mullen,  101  Fed  413,  and  Hol- 
brook  V.  First  International  Trust  Company,  Ma^sa- 
chusetts,  107  N.  E.  665,  established  the  rule  that 
section  70e  subrogates  the  trustee  only  to  the  rights 
of  the  creditor. 

In  the  case  of  Holhrook  v.  International  Trust 
Co)npany,  an  action  was  brought  by  the  trustee  in 
bankruptcy  under  section  70e  of  the  United  States 
Bankruptcy  Act  to  recover  payments  made  to  the 
defendants,  amounting  to  $1677.70.  The  defendants 
contended,  first,  that  the  trustee  in  bankruptcy 
could  not  avoid  a  transfer  of  property  unless  the 
debtor  was  insolvent  within  the  definition  of  in- 
solvent given  by  the  Bankruptcy  Act.  Second,  that 
the  evidence  was  insufficient  to  show  that  the  bank- 
rupt was  insolvent  at  the  time  of  the  transfer  within 
the  definition  of  the  word  under  the  Massachusetts 
insolvency  act. 

The  court  said  in  answer  to  these  contentions: 

'^The  first  two  questions  are  foimded  on  a  mis- 
conception of  the  nature  of  section  70e  of  the 
Bankrupt  Act.  This  section  of  the  Bankrupt 
Act  does  not  create  in  the  Trustee  in  bank- 
ruptcy a  new  right  to  avoid  transfers  to  prop- 
erty made  by  the  bankrupt.  All  that  it  does  is 
to  give  authority  to  the  trustee  to  avoid  any 
tra:nsfers  of  property  made  by  the  bankrupt 
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which  any  creditor  might  have  avoided  *  *  '"'. 
All  that  section  70e  of  the  Bankrupt  Act  does 
is  to  give  authority  to  the  Trustee  in  Bank- 
ruptcy to  enforce  the  rights  of  creditors  to 
avoid  fraudulent  transfers  of  property  made 
by  the  bankrupt  if  such  fraudulent  transfers 
have  been  made.  That  is  to  say,  whether  a  par- 
ticular transfer  was  or  was  not  fraudulent  as  to 
creditors  under  section  70e  does  not  depend  upon 
the  United  States  Bankruptcy  Act  'but  upon  the 
laws  of  the  state  which  govern  the  tranfser  of 
the  property  in  question.  (Italics  ours.)  See 
in  this  connection,  In  re  Mullen,  101  Fed.  413, 
Collier  on  Bankruptcy,  Tenth  Ed.  1042  G  and 
cases  cited  there  and  in  the  foot-note,  page  320. 
It  follows  that  the  definition  of  insolvency  pre- 
scribed by  the  Bankruptcy  Act,  and  the  defini- 
tion of  insolvency  adopted  by  this  and  other 
courts  when  that  word  is  found  in  the  Massa- 
chusetts Insolvency  and  other  Bankrupt  Acts 
have  nothing  to  do  with  the  question. 

Under  such  circumstances  it  is  not  necessary 
in  order  to  avoid  a  transfer  as  a  transfer  made 
to  hinder  and  delay  creditors  that  the  transferor 
at  the  time  of  the  transfer  was  insolvent.  If 
the  circumstances  are  such  that  the  jury  can  find 
that  the  transfer  was  made  with  intent  to  hinder 
and  delay  creditors  it  was  voidable." 

In  other  words,  the  above  case  holds  in  a  well 
reasoned  decision  that  the  definition  of  insolvency 
made  in  the  Bankruptcy  Act  of  the  United  States 
did  not  govern  cases  brought  under  section  70e,  but 
that  such  cases  must  rest  and  fall  upon  the  inter- 
pretation given  to  law  by  the  state  courts  governing 
such  actions. 

The  same  rule  is  laid  down  in  l7i  re  Mullen^  which 
holds  that  section  70e  of  the  Bankrupt  Act  gives  to 
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the  trustee  in  bankruptcy  with  respect  to  the  setting 
aside  of  fraudulent  conveyances  only  the  same  rights 
which  are  conferred  upon  the  bankrupt's  creditors, 
or  any  of  them,  by  the  common  law  or  the  statutory 
law  of  the  particular  state. 

Collier  on  Bankruptcy^  Tenth  Edition,  pages  1042 
f  and  g,  lays  down  the  rule  as  follows : 

''In  many  cases  the  trustee  will  be  able  to 
sue  under  section  67e  or  section  70e.  If  under 
the  latter,  he  must  bring  himself  within  the 
elements  of  pleading  and  proofs  recognized  by 
the  statutes  and  decisions  of  his  State.  The 
important  difference  is  that  if  the  suit  is  based 
on  the  State  law,  the  State's  statute  of  limita- 
tions applies." 

In  the  case  of  Manning  v,  EvanSy  156  Fed.  106, 

the  court  said: 

''Its  effect  (referring  to  70e)  is  to  subrogate 
the  trustee  to  the  rights  of  creditors.  Its  dis- 
tinguishing feature  is  that  it  authorizes  a  trustee 
in  bankruptcy  to  invoke  the  relief  furnished  by 
State  laws  to  creditors  for  annuling  transfers  of 
property  by  their  debtors. 


fj 


In  the  case  at  bar  there  is  only  one  creditor.  The 
issue  is  not  complicated  by  the  fact  that  there  are 
numerous  creditors  and  numerous  rights  to  be  ad- 
judged and  determined.  Here  the  only  person 
whom  the  trustee  represents  is  the  creditor  McGinn, 
and  we  submit  that  under  the  inexorable  logic  of 
the  above  decisions  that  the  trustee  is  given  only  \\\e 
rights  that  McGinn  would  have  had  had  the  suit 
been  prosecuted  in  his  name,  and  that  there  is  no 
question  if  the  suit  had  been  prosecuted  in  McGinn's 
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name  that  the  action  would  have  been  barred  by  the 
statute  of  limitations  pleaded  in  our  answer.  The 
distinction  that  counsel  for  the  plaintiff  in  this  case 
failed  to  make  is  that  this  action  is  not  strictly  a 
bankruptcy  action,  and  therefore  is  not  governed 
by  the  provisions  of  the  Bankruptcy  Act,  but  is 
absolutely  and  wholly  governed  by  the  decisions  of 
the  state  court  and  the  common  law  that  would 
have  governed  an  action  by  the  creditor  to  set  aside 
similar  conveyances. 

In  the  case  at  bar  it  is  governed  by  the  sections 
of  the  Civil  Code  of  California,  viz,  sections  3439 
et  seq.,  and  by  the  decisions  of  the  courts  of  the 
State  of  California  and  the  United  States  courts, 
which  are  cited  herein. 

The  only  case  based  upon  section  70e  of  the  Bank- 
ruptcy Act  cited  by  counsel  to  the  contrary  is  the 
case  of  Sheldon  v.  Parker,  66  Neb.  610;  92  N.  W. 
923. 

In  this  action  the  excerpt  quoted  by  counsel  in  his 

brief  is  pure  and  absolute  dicta  and  not  necessary  to 

the  decision  of  the  court.     This  dicta  is  contrary 

to  the  principles  laid  down  in  the  cases  which  we 

have  cited  upon  this  phase  of  the  action.     In  the 

case  of  Sheldon  v,  Parker  (supra)  the  court  lays 

down  the  following  rule,  which  is  the  real  point  of 

the  decision: 

^'As  these  conveyances  were  recorded  less 
than  four  years  prior  to  the  commencement  of 
this  action,  and  as  there  is  no  evidence  in  ihe 
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•  record  before  us  to  show  that  any  discovery  of 
the  fraudulent  character  of  such  conveyances 
was  made  prior  to  the  filing  of  the  deeds  for 
record,  the  presumption  must  obtain  that  that 
is  the  earliest  date  at  which  the  creditors  had 
notice  of  any  fraud  connected  with  the  trans- 
action so  that  these  actions  too  aid  not  he  barred 
even  under  the  laws  of  the  State/'    (p.  932.) 

Under  that  decision,  therefore,  the  action  was  not 
barred  by  the  state  statute,  and  everything  said  by 
the  court  with  reference  to  the  bankruptcy  statute 
of  limitations  is,  as  I  have  said  before,  pure  dicta. 

The  case  of  Arnold  Grocery  Company  v.  ShacMe- 
ford,  140  Ga.  585 ;  79  S.  E.  470,  cited  by  counsel  as 
sustaining  their  view,  we  submit  clearly  points  out 
the  distinction  we  are  making,  namely,  that  in  an 
action  strictly  governed  by  the  Bankruptcy  Act, 
section  II  d  controls,  but  that  in  an  action  brought 
under  70e  it  does  not.  In  the  Shackleford  case  the 
only  question  was  whether  the  state  statutes  of  four 
years'  limitations  applied.  The  court  held  they  did 
not.    In  this  connection  the  court  said: 

'^The  Arnold  Grocery  Company  bought  the 
goods  in  payment  of  a  pre-existing  debt,  and 
consequently  there  was  no  contract,  either  ex- 
press or  implied  to  pay  for  them.  It  was  not 
suggested  that  the  purchase  was  made  to  de- 
fraud creditors  or  for  other  reasons  that  it  was 
void  at  common  law  or  under  the  statutes  of  this 
state.  The  action  was  therefore,  in  no  sense, 
upon  an  open  account  or  for  breach  of  contract, 
either  express  or  implied,  and  would  not  be 
barred  by  the  state  law  as  embodied  in  the  above 
sections  of  the  code.     Except  for  the  Bank- 
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ruptcy  Act  the  trustee  could  have  no  action  on 
account  of  the  purchase  of  these  goods  by  the 
Arnold  Grocery  Company.  That  Act  contained 
provisions  under  which  the  trustee  was  author- 
ized to  sue  the  Arnold  Grocery  Company  for  the 
value  of  the  goods  merely  by  reason  of  the  fact 
that  the  transfer  was  made  within  less  than  four 
months  from  the  filing  of  the  petition  in  bank- 
ruptcy, notwithstanding  it  was  made  in  pur- 
suance of  a  sale  in  payment  of  a  pre-existing 
debt  which  was  in  other  respects  valid.  ^  ^  * 
Section  60b  of  the  Bankrupt  Act  was  not 
designed  in  any  event  to  give  the  bankrupt  a 
cause  of  action  against  the  transferee,  and  there- 
fore a  case  under  that  statute  would  stand  on  a 
different  footing  from  a  suit  or  some  right  of 
the  bankrupt  which  might  by  operation  of  law 
under  section  70a  of  the  Bankrupt  Act  have 
passed  from  the  bankrupt  to  the  trustee.  Sec- 
tion II  d  was  manifestly  intended  to  apply 
among  others  to  a  case  falling  under  section  60b 
of  the  act  to  the  exclusion  of  any  other  statute 
of  limitation." 

If  this  action  were  brought  under  section  67e  or 
under  section  60b  of  the  Bankruptcy  Act  it  would 
be  governed  by  section  II  d  of  said  act,  because  in 
such  cases  the  cause  of  action  is  founded  upon  the 
Bankruptcy  Act,  but  under  section  70e  the  cause 
of  action  is  not  founded  upon  the  Bankruptcy  Act 
but  upon  the  rights  that  the  creditor  had  under  the 
state  statutes  and  law.  The  trustee  is  only  subro- 
gated to  those  rights  and  is  not  given  any  new  or 
enlarged  rights.  The  cause  of  action  being  governed 
by  the  state  law  is  certainly  governed  by  the  state 
statute  of  limitations  as  was  said  in  the  excerpt 
from  Collier  cited  supra. 
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The  judgment  of  the  lower  court  should,  therefore, 
be  sustained. 

Dated,  San  Francisco, 
February  26,  1921. 

Respectfully  submitted, 

William  E.  Billings, 
Attorney  for  Defendant  in  Error. 
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